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Acme  Dairy  Co.  v.  Astoria.  S9  Or.  620,  cited 460 

Adkins  V.  Monmouth.  41  Or.  2W,  cited 888 

Allen  V.  Standard  Box  and  Lumber  Oo.,  68  0r.  10, 10,  cited 146 

Altschul  V.  O'Neill.  86  Or.  »2.  cited 641 

Anderson  v.  Aupperle,  51  Or.  666,  cited 68 

Anderson  v.  Bexter,  4  Or.  106,  cited S88 

Arment  v.  Yamhill  County,  i8  Or.  474,  47»,  cited 886 

Ashley  v.  Pick,  68  Or.  410,  414,  approved 185 

■ 

B 

Baines  v.  Coos  Bay  Nav.  Co.,  41  Or.  186,  approved  and  followed 106 

Baldock  v.  Atwood,  21  Or.  78,  cited 208,  204 

Bauers  v.  Bull,  46  Or.  60,  cited  119;  distinguished 122 

Bayley  v.  McCoy,  8  Or.  260,  cited 201 

Beach  v.  Stamper,  44  Or.  4,  approved 416 

Beadle  v.  Paine,  46  Or.  424,  applied 888 

Beers  v.  Sharpe,  44  Or.  886.  cited 211 

Belknap  v.  Charlton,  26  Or.  41,  cited  10;  followed 481 

Bennett  v.  Northern  Pac.  Express  Co.,  12  Or.  49,  68,  approved...* 42 

Bigelow  V.  Columbia  Gold  Mining  Co..  54  Or.  452,  cited 267 

Bishop  V.  Baislev.  28  0r.  110, 127,  approved 96 

Blacren  v.  Thompson,  28  Or.  280,  246,  cited  244;  applied 842 

Bolter  V.  Garrett.  44  Or.  304,  cited 208 

Boothe  V.  Scriber,  48  Or.  661.  cited  46;  applied 47 

Bowman  v.  Bowman.  85  Or.  279,  288.  applied  120;  cited 202 

Britt  V.  Reed.  42  Or.  76.  80.  applied 120 

Brown  v.  Brown.  7  Or.  285.  cited TO 

Brown  v.  Gold  Coin  Mining  Oo.  48  Or.  277,  284,  cited 214 

Bump  V.Cooper,  20  Or.  627,  520,  cited 161 

Burns  V.Kennedy.  40  Or.  588.  cited  21;  applied 80 

Burton  v.  Severance,  22  Or.  01,  cited 248 

c 

Carney  v.  Duniway,  85  Or.  181,  cited 888 

Carson  v.  Hayes,  80  Or.  97,  applied 121 

Carter  v.  City  of  Portland,  4  Or.  880,  cited 218 

Cartwright  v.  Savage.  6  Or.  807.  300.  cited _ 810 

Casto  v.  Murray,  47  Or.  57,  cited 70 

Catlln  V.  Jones,  48  Or.  158,  approved 867 

Cederson  v.  Oregon  Nav.  Co.,  88  Or.  848.  cited 884 

Che  Gong  v.  Stearns.  16  Or.  210.  cited 867 

City  of  Eugene  v.  Willamette  Valley  Company.  62  Or.  400.  applied 804 

City  of  McMlnnville  v.  Howensteln,  56  Or.  451.  cited 480 

City  of  Portland  v.  Kamm.  6  Or,  862.  cited 240 

Clark  V.  Hlndman.  46  Or.  67.  cited 204.  822 

Cole  V.  Logan.  24  Or.  804.  814,  applied  117;  followed 128 

Connell  v.  McIx)ughUn,  28Or.280.  cited 41 

Construction  Co.  v.  Ditch  Co.,  41  Or.  200.  218,  approved  and  followed 121 

Contract  Co.  v.  Bridge  Co.,  20  Or.  54tt,  cited 266 

Cooper  V.  Blair,  60Or.804.  cited 20 

Coos  Bay  Nav.  Co.  v.  Endlcott,  84  Or.  578,  576.  applied 400 

Coventon  v.  Heufert,  23  Or.  548,  cited  110;  distinguished 122 

Crawford  v.  Albany  Ice  Co..  {»  Or.  635,  537,  approved 42 

Crawford  v.  Wist,  26  Or.  506.  cited 828 

Cressey  v.  Taton,  OOr.  541.  545.  approved 188 

Crossen  v.  G randy,  42  Or.  •«2,  cited 4 

Culver  V.  Handle,  45  Or,  401.  cited 21 
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Ourreii  v.  State,  58  Or.  164,  cited 166 

Curray  v.  Butcher,  87  Or.  880.  cited 87 

Curtis  v.  LaGrande  Hydraulic  Water  Co..  SO  Or.  84,  44.  cited 302.  208, 212.  216 

D 

Daly  V.  JATsen,  29  Or.  685,  followed 187 

Davis  V.  Chamberlain.  51  Or.804,  cited _ _ 249 

Dayton  v.  Board  of  Equalization,  88  Or.  181,  cited 60 

Dean  v.  Ijawham,  7  Or.  428,  applied  .— 842 

Deerlng  v.  Quivey,  26  Or.  656,  660,  cited 102 

Denny  v.  Bean,  51  Or.  180.  cited 698 

Derkeny  v.  Belflls,  4  Or.  268,  m),  cited... _ 161 

Dimmlck  v.  Rosenfeld,  84  Or.  101, 108, 106,  applied  87;  cited 88 

Dixon  V.  Johnson,  44  Or.  48,  cited 444 

Drainage  Dist.  No.  4  v.  Crow,  20  Or.  686,  586.  followed  187;  applied 596 

Dundee  Invest.  Co.  v.  Horner,  80  Or.  668,  cited _.. 229,  285 

E 

Katon  V.  Mimnaugh.  48  0r.  466,  cited 622 

Baton  V.  Oregon  R.  A  N.  Co.,  22  Or.  497.  applied 888 

Ewlng  V.  Rhea,  87  Or.  688,  686,  cited  202,  208,218:  followed 214 

Ex  part*  Wachline.  82  Or.  204,  followed 99 

Ex  part«  Warren,  41  Or.  809,  followed 99 

F 

Falls  City  Lumber  Co.  v.  Watkins,  68  Or.  21?.  cited 214 

Farrell  v.  Port  of  Portland.  62  Or.  68i,  686,  applied  467;  followed  468;  cited  469.  478 

Fere  hen  V.  Arndt,  26  Or.  121.  cited 80 

Ferguson  v.  Byers,  40  Or.  468,  477,  cited 146 

Flsbburn  v.  Londershausen,  5()Or.  «68.  878,  cited -. 186 

Fisher  V.  Kelly.  26  Or.  249,  cited  167;  80  Or.  1, 11,  approved 186 

Flanders  v,  Aumack.  82  Or.  26.  cited 819 

Ford  V.  Umatilla  County,  16  Or.  818,  cited 289.  241 

Foredlce  v.  Relnhart.  11  Or.  208,  cited 271 

Foshler  v.  Narver,  24  Or.  441,  448,  applied 186 

Foster.  Insurance  Co..  26  Or.  449.  462,  cited.. 444 

Freeman  v.  Trummer,  50  Or.  287.  cited  42. 188;  followed 818 

Furgeson  v.  Jones,  17  Or.  804,  212;  cited 187 

o 

Gardner  V.  Wright,  49  Or.  609,  628,  cited 122 

Garnsey  v.  County  Court,  88  Or.  201,  cited 60 

Garrett  v.  Bishop,  27  Or.  849,  cited 202 

Garrison  V.  City  of  Portland,  2  Or.  12U.  cited 240 

Gentry  v.  Pac.  L.  8,  Co.,  46  Or.  288,  cited 106 

German  Savings  A  Loan  Society  v.  Gtordon.  64  Or.  147.  166.  cited 217 

Goldsmith  v.  Baker  City,  81  Or.  249,  cited 656 

Goodwin  V.  Morris,  9  Or.  822,  824,  approved 188 

Gove  A  Co.  V.  I.  C.  M.  A  M.  Co.,  16  Or.  96,  cited.. 108 

Grant  County  v.  Lake  County,  17  Or.  468,  followed 622 

Gregorie  V.  Rourke,  28  Or.  276, 277.  cited  and  followed 191 

Gulllaume  v.  K.  8.  D.  Land  Co.,  48  Or,  400,  approved 867 

Gullle  V.  Fook,  18  Or.  677, 686,  applied 271,275 

H 

Haasv.  Dudley,  80  Or.  865,  862,  cited 820 

Haines  v.  City  of  Forest  Grove,  64  Or.  448,  cited 469 

Haliy.  Dunn.  62  Or.  476.  cited 480 

Hallock  v.  Suitor,  87  Or.  9, 18,  cited 202,214 

Hamilton  A  Rourke  v.  Gtordon,  22  Or.  667,  applied 888 

Hannan  V.  Greenfield,  86  Or.  97, 108,  cited 41 

Harrington  V  Jones,  68  Or.  287,  240,  approved 68 

Harrington  v.  LaRocque.  18  Or.  844,  cited 81 

Harrington  v.  Snyder,  68  Or.  678.  cited -- .,  60 

Harrlsburg  Lumber  Co.  v.  Washburn,  29  Or.  150, 168,  cited 41 

Hass  V.  Sedlak.  9  0r.  462,  464.  applied 487 

Hayes  v.  OllfTord.  42  Or.  568,  cited 87 

Heatherly  v.  Hadley,  4  Or.  1, 14,  cited 187 

Hendershott  v.  Sagsvold.  49  Or.  592,  followed 92 

Henderson  v.  Reynolds,  67  Or.  186,  cited 596 


XXIV  Oregon  Decisions. 


PAGE. 

Henrlchsen  V.  Smith,  29  Or.  476,  followed WT 

Hlldebrand  v.  Bloodsworth.  12  Or.  76.  80.  cited 886 

Hindman  v.  Rlaor,  SI  Or.  112.  applied 117 

Holmes  v.  Cole,  61  Or.  488.  487,  applied 49 

Holmes  v.  Ferguson,  1  Or.  220,  approved 289 

Hough  V.  Porter,  61  Or.  818.  «20,  488,  cited  122;  followed 126 

Houston  V.  Zahm,  44  Or.  010,  distinguished 220 

HufTman  v.  Huffman,  47  Or.  610,  616,  cited 187 

Hughes  V.  Clemens,  28  Or.  440,  cited 60 

Hume  V.Kelly,  »8  Or.  898,  407,  cited 444 

Huston  V.  Bybee,  17  Or.  140, 148.  applied 121 


In  re  Goldsmith.  12  Or.  414,  417,  cited W7 

In  re  Roach's  Estate.  60  Or.  179.  cited 79 

Isakson  v.  Stevens,  67  Or.  57.  cited 408 

Ison  V.  Sturgill.  57  Or.  109,  cited 211,250.261 


Jackson  v.  Mclnnis,  88  Or.  629,  cited 7 

Janeway  v.  Holston,  19  Or.  97,  applied _ 888 

Judkins  v.  TafTe.  21  Or.  89.  cited —508 

K 

Kadderly  v.  Portland,  44  Or.  118,  cited 469,471,480 

Kane  v.  Rlppey,  22  Or.  299.  802,  cited 188 

Kearney  v.  Snodgrass.  12  Or.  811.  cited 4,68 

Knahtla  v.  Oregon  Short  Line  Ry.  Co..  21  Or.  186,  cited 276 

Krebs  Hop  Co.  v.  Livesley,  66  Or.  227.  cited  889;  51  Or.  627,  cited 869 


I^ngford  V.  Jones,  18  Or.  807, 836,  applied 515 

Lavery  v.  Arnold,  86  Or.  84,  cited  i'02;  applied  208;  cited  204;  followed 214 

LeClare  v.  Thlbault,  41  Or.  601,  cited 461 

Lewis  V.  First  National  Bank.  46  Or.  182,  cited 188 

Liggett  V.  Ladd,  28  0r.  26,  88.  cited 444 

Linn  County  v.  Morris.  40  Or.  415,  420.  applied _ 400 

Livesley  v.  Krebs  Hop  Co..  67  Or.  862.  applied  677;  distinguished 678 

Lovelady  V.  Burgess,  82  Or.  418.  cited 20 

Mc 

MacMahon  v.  Duffy.  88  Or.  150,  applied 888 

McBroom  V.  Thompson.  25  Or.  559,  cited _ 202 

Mccarty  V.  Wlntler,  17  Or.  891,  cited— 60 

McDougal  V.  Lane,  89  Or.  212,  214.  cited 217 

McGee  v.  Beckley,  54  Or.  280,  256,  followed 146 

McNear  V.  Gulstln.  50  Or.  877,  applied 640 

McPhee  v.  Kelsey,  44  Or.  198,  201.  cited 208,  204.  211,  249; 

45  Or.  290,  cited 211 

M 

Mackey  v.  Smith,  21  Or.  598,  distinguished 684 

Mahon  v.  Rankin,  64  Or.  828,  840,  cited 674 

Mansfield  v.  Hill.  66  Or.  400,  followed 420 

Mayer  v.  Mayer,  27  Or.  138,  cited 19 

Meier  v.  Hess,  28  Or.  599,  cited.. _ 88 

Meier  v.  Kelley.  22  Or.  186. 140.  applied «7 

Merrlam  v.  Victory  Mln.  Co..  87  Or.  821.  cited 21 

Merrill  v.  Hexter,  52  Or.  188, 144.  approved 367 

Meyer  v.  Brooks,  29  Or.  208.  approved  145;  followed 486 

Miles  V.  Swanson,  47  Or.  218,  clteH  167 

Miller  V.  Lynch,  17  Or.  61,  cited 686 

Miser  V.  O'Shea,  87  Or.  281,  287,  applied 218 

Moody  V.  Richards.  29  Or.  282.  followed 187 

Moore  v.  Willamette  Transportation  Co..  7  Or.  859.  approved 589 

Moores  v.  Clackamas  County.  40Or.5;«,  cited 20 

Moorehouse  v.  Donlca.  18  Or.  485  cited 828 

Morse  v.  Whltcomb,  54  Or.  412,  cited 209 
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Multnomah  Oounty  v.  Willamette  Towing  Co..  49  Or.  304,  214.  cited 289,  884 

Mtinlcipal  qecurlty  Oomi>any  v.  Baker  Oounty.  88  Or.  889,  applied 619 

N 

National  Bank  v.  Fire  Association,  88  Or.  178.  cited 888 

Naylor  V.  McOollocb,  64  Or.  806.  cited 188 

Neppacb  v.  Jordan,  18  Or.  248,  cited 828 

Nessley  v.  Ladd,  29  Or.  864,  approved  and  followed 106 

Nestucea  Wagon  Road  Co.  v.  Landingham,  24  Or.  489,  cited 80 

Nevada  Ditch  Oo.  v.  Bennett,  80  Or.  50,  cited 249 

Nicklaus  V.  Ooodspeed.  66  Or.  184,  cited 892,  400 

Northcut  V.  Lemery,  8  Or.  816,  828,  cited 187 

North  Powder  M.  Oo.  v.  Coughanour,  84  Or.  9,  22,  applied 120 

Noeier  v.  Ooos  Bay  Nav.  Oo..  40  Or.  806,  applied 888 

Nunn  V.  Bird.  80  Or.  616.  followed 818 

O 

OXlJonnor  V.  Van  Hoy,  29  Or.  606.  applied 888 

Odell  V.  Oampbell.  9  Or.  298,  800,  cited '. 187 

O'Hara  v.  Parker,  27  Or.  166, 187,  cited  20;  distinguished 96 

Oregon  Auto- Dispatch  v.  Port.  Cordage  Co.,  61  Or,  688.568,  cited 188 

Oregon  Construction  Oo.  v.  Allen  Ditch  Oo.,  41  Or.  909,  216.  applied 118 

Oasood  V.  Osgood,  86  Or.  1,  cited 88 

Overholt  v.  Dletz,  48  0r.  194,  cited 191 

P 

Pacific  Biscuit  Co.  V.  Dugger,  42  Or.  618.  616,  applied 86 

Page  V.  Flnley.  8  Or.  46.  cited 8 

Patty  v.  Salem  Flouring  Mills  Co.,  68  Or.  860,  868,  868,  followed 42.  517 

Perkins  v.  McCuUough,  86  Or.  146,  cited 87 

Petrain  v.  Kiernan,  28  Or.  466. 467,  cited 217 

Portland  ▼.  Oaston,  88  Or.  688.  cited 896 

Portland  Iron  Works  v.  Wlllett,  49  Or.  246,  249,  cited 884 

Powers  V.  Powers.  46  Or.  479,  481,  cited 106 

Prescott  V.  Hellner,  18  Or,  200.  cited 271 

Putnam  V.  Stalker.  50  Or.  212,  cited 87 

R 

Rader  V.  Barr.  22  Or.  496.  distinguished 569 

Renshaw  v.  Lane  Oounty  Court,  49  Or.  626,  applied 804 

Rowland  v.  Williams,  28  Or.  516.  cited  119;  distinguished ._. 122 

Rutenlc  V.  Hamaker.  40  Or.  444,  460,  approved 186 

S 

Salem  Improvement  Oo.  v.  McCourt,  26  Or.  98,  cited 291 

Salem  Traction  Oo.  v.  Anson,  41  Or.  562,  cited 828 

Savage  v.  Savage,  61  Or.  167,  cited 2(» 

Schmidt  V.Oregon  Mining  Co.,  28  Or.  9,  distinguished 660 

Schneider  V.  Lee,  88  Or.  678,  cited 81 

School  District  v.  Palmer,  41  Or.  486.  cited 808 

Soott  v.  Ford.  46  Or.  681.  followed 80; 

62  Or.  886,  294,  approved 188 

Seaweard  v.  Pacific  Live  Stock  Co.,  49  Or.  167,  applied 117 

Security  Company  v.  Baker  Co.,  88  Or.  888,  844.  cited 522 

Security  Trust  Co.  v.  Loewenberg.  88  Or.  169, 170,  cited 88 

Selby  V.  Portland,  14  Or.  248,  followed 298 

Settlemlre  v.  Newsome,  10  Or.  446.  cited 819 

Simmons  v.  Winter.  21  Or.  86,  cited 249,  260 

Simon  V.  Durham.  10  Or.  62.  distinguished 809 

Simon  V.  Nort hup,  27  Or.  487,  cited 468 

Slntrer  Mfg.  Oo.  v.  Graham,  8  Or.  17,  applied 81 

Sloan  V.  Sloan,  46  Or.  86. 89,  cited _ 41 

Small  V.  Lutz.  41  Or.  670.  applied 804 

Smith  Bros.  v.  Wheeler  A  Simmons,  7  Or.  62,  approved 867 

Smitson  v.  Southern  Pacific  Co.,  87  Or.  74,  cited 8 

Sommer  v.  Oompton,  68  Or.  841. 844.  followed _ 146 

Southern  Oregon  Oo.  v.  Coos  Oo..  80Or.  250.  cited 49 

State  V.  Bartlett.  60  Or.  440,  cited 609 
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State  V.  Bartmess,  88  Or.  110, 124.  approved 401 

State  V.  Blodjjett,  60  Or.  8»,  cited 609 

State  V.  Branton,  88  Or.  688,  649,  560.  cited 678,  676 

State  V.  Oartwrlght,  10  Or.  198,  cited 402 

State  v.Ohlnsf  Ling,  16  Or.  419.  cited 602 

State  V.  Oochran.  55  0r.  157,  cited 471.478 

State  V.  Deal,  52  Or.  688.  followed 492 

State  V.  Doherty,  62  Or.  691, 596, 597,  cited 676 

State  V.  Doris,  61  Or.  186,  cited 612 

State  V.  Foot  You.  24  Or.  61,  cited  8.  4 

State  V.  Garrand,  5  Or.  216,  cited 576 

State  V.  Gilbert,  56  Or.  596,  cited 402 

State  V.  Godfrey,  17  Or.  80O.applled 266 

State  V.  Hansen,  26  Or.  891,  896,  approved 14 

State  V.  Hawkins.  18  Or.  476,  cited 6«8 

State  V.  Hembree.  54  Or.  468,  cited 604 

State  V.  Howe,  27  Or.  188.  cited   668,  678 

State  V.  Ju  Nun,  68  Or.  1,  approved 499 

State  v.  Kline,  50  Or.  426,  480,  cited 884 

State  V.  Lansworthy,  56  Or.  803,  cited 4H9 

State  V.  Lem  Woon,  67  0r.  482.  distinguished 611 

State  V.  McOaffrey,  26  Or.  670,  cited 402 

State  V.  Makers,  86  Or.  88.  applied 4 

State  V.  Mah  Jim,  18  Or.  286,  applied. 489 

State  V.  Miller,  48  0r.  826.  828.  8J»,  approved  491;  cited 606 

State  V.  Murray,  11  Or.  418,  414.  415.  cited .12,  »W 

State  V.  Olds,  18  Or.  440.  442.  applied <89 

State  V.  O'Nell,  18  Or.  188, 185,  cited  568:  followed 570 

State  V.  Pacific  States  Tel.  A  Tel.  Co.,  68  Or.  168,  followed  469:  cited 480 

State  V.  Reed.  62  Or.  377,  cited 6<1> 

State  V.  Reyner,  60  Or.  224,282,  cited - 8 

o*   4^       ^  ,**u  i  66  Or.  21.  cited 401,402 

State  V.  Smith  -— ^47  Or.  485.  4 w),  cited H 

(48 Or.  109.  cited 502 

State  V.  Steeves,  29  Or.  86, 104,  applied 516 

State  v.  Sullivan.  52  Or.  614.  cited _ 166 

State  V.  Tucker,  86  Or.  291.  292,  cited 676 

State  v.  Walton.  50  Or.  142.  cited 402 

State  V.  Warner  Valley  Stock  Oo.,  56  Or.  288,  cited 91.92 

State  V.  Waynilre,  52  0r.  281.  cited _ 166 

State  V.  Wlntzln«erode.  9  0r.  158,  cited605:  followed .-_ 611 

State  V.  Wright,  58  Or.  844,  cited 682 

State  ex  rel.  v.  Malheur  County.  64  Or.  266,  applied 804 

Stelner  V.  Polk  Oounty,  40  Or.  124,  cited 619 

Straw  V.  Harris,  54  Or.  424,  448,  cited 466.  468,  469,  476,  480,  482 

Summers  v.  Geer,  50  Or.  249,  cited _ 828 

Sumpter  Ry.  Co.  v.  Gardner,  49  Or.  412,  cited 214 

Sutherlln  v.  Bloomer,  50  Or.  89«,  cited __ 106 

Sutherlln  v.  Roberts,  4  Or.  878.  followed 280 

Swift  v.  Mulkey,  14  Or.  69,  cited _ 641 


Tagffart  v.  Risley,  4  Or.  285,  cited 291 

Taylor  Sands  Fishing  Co.  v.  State  Land  Board.  66  Or.  167,  cited 681 

Tillamook  City  v.  Tillamook  Oounty,  66  Or.  112,  cited 660 

Thorsen  v.  Hooper.  60  Or.  497,  500.  cited 76,81 

Trlckey  v.  Clark,  50  Or.  616,  619.  cited 42 

Trullenger  v.  Todd,  6  Or.  89.  followed.. 487 

Tucker  v.  Salem  F.  M.  Co..  16  Or.  581,  applied 888 
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STATE  V.  MoAVOT. 

[109  Pac.  763.] 

Criminal  Law — Instructions — Request   For. 

1.  If    an   Instruction    is   desired   on   any   point,    it   must   be   requested. 

Criminal   Law — Api>bal — Ruling   op   Lower   Court — Exception. 

2.  In  order  to  raise  the  question  in  the  appellate  court  of  a  ruling 
in  the  lower  court,  the  party  must  have  made  his  objection  at  the  time 
of   the    ruling,  and   saved  his  exception   thereto. 

Criminal  Law — Appeal — Exceptions — Disagreement  as  to  Instruc- 
tions   Requested — Affidavit — Time   for    Filing. 

3.  TVhen  an  attorney  and  the  Judge  disagreed  as  to  whether  certain 
instructions  had  been  requested  and  excepted  to  In  a  certain  trial, 
defendant  could  not  avail  himself  of  the  error  when  he  failed  to  file 
his  affidavits  as  to  the  request  for  the  instruction  and  the  exception  to 
its  refusal  within  ten  days  from  such  disagreement,  as  provided  by 
Section     170,    B.    ft    C.    Comp.,     as    amended    by    Laws    1907,    p.     344. 

Criminal  Law — Appeal — Exceptions — Disagreement  as  to  Instruc- 
tions  Requested— Affidavit   of   Btstanders. 

4.  Where  the  Judge  and  attorney  disagreed  as  to  whether  a  certain 
instruction  was  asked  at  a  trial  and  whether  an  exception  was  taken 
on  the  refusal  to  grant  it,  the  appellate  court  could  not  consider  the 
error  in  such  refusal,  where  the  affidavit  of  bystanders  failed  to  state 
that    an    exception    to    the    ruling    was    made    as    provided    by    statute. 

From  Lane:  James  W.  Hamilton,  Judge. 

The  defendant,  James  McAvoy,  was  convicted  of 
assault  with  a  dangerous  weapon,  and  from  the  judg- 
ment and  sentence  which  followed,  he  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  M.  Vernon  Parsons. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr,  Edwin  R.  Bryson,  District  Attorney,  and  Mr.  George 
F,  Skipworth,  Depu^iy  District  Attorney,  with  an  oral 
argument  by  Mr.  Skipworth. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  conviction  of  assault  with  a 
dangerous  weapon.  The  only  question  attempted  to  be 
brought  here  by  the  exceptions  is  the  omission  of  the 
court  to  instruct  the  jury  that  "the  fact  that  the  defend- 
ant did  not  take  the  witness  stand  in  his  own  behalf 
should  not  be  used  as  a  circumstance  against  him."  A 
controversy  arose  between  the  attorney  for  defendant 
and  the  court  as  to  whether  the  instruction  was  requested 
or  an  exception  taken  to  the  omission  of  the  court  to  give 
it.  The  trial  was  had  and  verdict  found  on  March  11, 
1910.  Sentence  and  judgment  were  rendered  on  March 
14th.  On  March  16th  defendant  secured  the  affidavit  of 
two  bystanders,  to  the  effect  that,  during  the  argument 
of  the  case  to  the  jury,  the  defendant  orally  asked  the 
court  to  give  the  instruction,  and  that  it  was  not  given. 
On  March  21st  defendant's  attorney  made  a  similar  affi- 
davit, further  stating  that  he  excepted  to  the  refusal 
of  the  court  to  give  the  instruction.  A  statement  of  the 
proceedings  of  the  trial,  setting  forth  the  facts  as  con- 
tended for  by  defendant,  as  a  bill  of  exceptions,  together 
with  the  affidavits,  was,  on  March  22d,  served  upon  G. 
F.  Skipworth,  Deputy  District  Attorney,  who  tried  the 
case,  and  on  that  day  forwarded  to  the  judge  at  Rose- 
burg,  Douglas  County;  on  March  24th  the  judge  indorsed 
thereon  the  following  statement: 

"The  above  is  disallowed  for  the  reason  that  the  court's 
attention  was  not  called  to  such  instruction  requested, 
nor  was  any  exception  saved  in  regard  to  the  action  of 
the  court  as  to  any  such  question.    Dated  March  24,  1910. 

J.  W.  Hamilton,  Judge." 
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These  papers  and  affidavits  were  filed  with  the  clerk 
on  March  26th.  On  April  9th  Skipworth  filed  the  affi- 
davit of  himself  and  one  bystander,  denying  that  the 
instruction  was  requested  or  any  exception  taken  to  a 
refusal  to  give  it.  This  constitutes  the  record  upon  which 
the  cause  is  before  us,  and  is  intended  by  counsel  as  a 
compliance  with  the  provisions  of  Section  170,  B.  &  C. 
Comp.,  as  amended  by  Laws  1907,  p.  344.  That  section 
provides  that,  "the  point  of  exception  shall  be  particularly 
stated,  and  may  be  delivered,  in  writing,  to  the  judge,  or 
entered  in  his  minutes,  or  taken  down  by  an  official 
stenographer,  *  *  at  the  time  it  is  made,  and  at  the  time 
or  afterwards  be  corrected.  ♦*!£♦*  the  statement 
thereof  is  not  agreed  upon  between  the  counsel  and  the 
court,  the  counsel  may  verify  his  statement  thereof  by 
his  own  oath  and  that  of  two  respectable  and  disinter- 
ested persons  *  *  and  file  the  same  as  an  exception  to 
the  ruling  objected  to.  Such  statement  must  be  filed 
within  ten  days  of  the  time  that  the  objection  is  made,  if 
the  court  at  the  time  the  objection  is  made  refuses  the 
objection;  and  if  the  disagreement  does  not  arise  until 
the  time  of  the  settling  of  the  bill  of  exceptions,  then  the 
said  statement  may  be  made  and  filed  within  ten  days 
of  that  time  and  not  otherwise.  Within  ten  days  there- 
after the  adverse  party  may  file  a  statement  of  objection 
as  prepared  or  approved  by  the  court  together  with  affi- 
davits," etc.  These  statements  and  affidavits  shall  con- 
stitute part  of  the  record,  and  the  appellate  court  must 
first  ascertain  therefrom  the  truth  of  the  matter,  and 
then  decide  the  law  as  arising  thereon. 

1.  First,  it  may  be  stated  that  if  an  instruction  is 
desired,  on  any  given  point,  it  must  be  requested :  Page 
V.  Finley,  8  Or.  45;  Smitson  v.  Southern  Pacific  Co,,  37 
Or.  74  (60  Pac.  907)  ;  State  v.  Reyner,  50  Or.  224,  232 
(91  Pac.  301) ;  State  v.  Foot  You,  24  Or.  61  (32  Pac. 
1031:  33  Pac.  537) ;  State  v.  Smith,  47  Or.  485,  490  (83 
Pac.  865). 
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2.  And  if  a  party  desires  to  raise  a  question  in  the 
appellate  court  upon  an  error  occurring  during  the  trial, 
he  must  have  made  his  objection  at  the  time  the  error 
occurred  and  obtain  a  ruling  of  the  court  thereon,  and  if 
adverse  to  him  he  must  save  an  exception:  Kearney  v. 
Snodgrass,  12  Or.  311  (7  Pac.  309) ;  State  v.  Foot  You, 
24  Or.  61  (32  Pac.  1031 :  33  Pac.  537) ;  Crossen  v.  Grandy, 
42  Or.  282  (70  Pac.  906).  And  this  must  be  done  m  the 
manner  prescribed  in  said  section  170,  as  amended. 

3.  In  State  v.  Magers,  36  Or.  38  (58  Pac.  892),  error 
was  predicated  upon  the  omission  of  the  court  to  give  the 
instruction  alleged  to  have  been  requested  in  this  case, 
and  this  court  held  that  no  appealable  error  was  com- 
mitted unless  the  instruction  was  requested.  Such  an 
error  can  only  be  brought  here  by  a  bill  of  exceptions  or 
duly  authenticated,  as  provided  by  said  Section  170,  as 
amended,  if  it  cannot  be  agreed  upon  between  counsel 
and  the  court. 

4.  The  exception  in  this  case  was  not  particularly 
stated  at  the  time,  nor  delivered  to  the  judge  in  writing, 
nor  taken  by  the  stenographer.  Just  when  it  was  dis- 
covered that  the  counsel  and  the  court  could  not  agree  as 
to  the  statement  thereof  does  not  appear;  but,  when 
there  is  a  disagreement,  counsel  is  required  to  verify  and 
file  his  statement  of  the  exception,  by  his  own  oath,  and 
that  of  two  bystanders,  within  ten  days  of  the  time  the 
objection  was  made.  This  was  not  done,  as  such  affidavits 
were  not  filed  until  March  26th ;  and  it  cannot  be  deemed 
a  case  in  which  the  disagreement  did  not  arise  until  the 
time  of  settling  the  bill  of  exceptions,  as  the  affidavits 
of  the  bystanders  were  prepared  and  sworn  to  on  March 
16th,  while  the  bill  of  exceptions  was  not  presented  for 
settlement  until  March  22d,  and  was  not  acted  upon  until 
March  24th.  However,  taking  the  record  most  favor- 
ably for  the  defendant,  the  bystanders  do  not  state  that 
counsel  took  an  exception  to  the  refusal  of  the  court  to 
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give  the  instruction ;  and  from  any  view  point  defendant 
has  not  complied  with  the  statute,  and  the  alleged  error 
is  not  before  us  for  review. 

The  judgment  is  affirmed.  Affirmed. 


Argued    July    5,    decided    July    12,    1910. 

ROBINSON  V.  HOLMES. 

[109  Pac.   754.] 

Plsaoinq — Complaint — Defects — Waiver. 

1.  Under  Section  72,  B.  &  C.  Comp.,  providing  that  an  objection, 
except  the  objection  that  the  complaint  does  not  state  a  cause  of 
action,  is  waived  unless  taken  by  demurrer  or  answer,  the  defect  in  a 
complaint  failing  to  state  a  cause  of  action  Is  not  waived  by  answering 
over  after  the  overruling  of  a  demurrer. 

Rleadinq — Defects — Cured    by    Verdict. 

2.  A  defect  in  a  complaint,  falling  to  state  a  cause  of  action,  is  not 
cured    by   the  Judgment. 

BiLZ.8    AND    Notes  —  Action    Against    Indorser  —  Complaint  —  Suf- 
ficiency. 

3.  A  complaint  undertaking  to  state  the  facts  necessary  to  charge 
an  indorser  must  aver  presentment  to  the  maker,  as  required  by 
Section  4473,  B.  &  C.  Comp.,  unless  presentment  is  dispensed  with,  as 
authorized  by  Section  4484,  and  must  allege  nonpayment  and  notice 
of  dishonor  as  required  by  Section  4491,  unless  the  necessity  therefor 
has  been  waived  under  Section  4511,  or  Is  not  required  under  Section  4520, 
to  hold  an  Indorser,  and  a  complaint  alleging  the  execution  of  a  note 
and  the  Indorsement  thereof,  and  averring  that  the  debt  is  due  and 
has  not  been  paid,  is  insufficient,  as  against  a  demurrer,  to  charge  the 
indorser. 

From  Crook:   Edwin  V.  Littlefield,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  J.  W.  Robinson,  M.  A.  Robinson 
and  H.  W.  Turner,  partners  under  the  firm  name  and 
style  of  J.  W.  &  M.  A.  Robinson  &  Co.,  against  Ed. 
Holmes,  J.  B.  Brown  and  Fannie  Barton.  The  complaint 
states,  in  effect,  that  plaintiffs  are  partners  as  J.  W.  & 
M.  A.  Robinson  &  Co. ;  that  the  defendants,  Ed.  Holmes, 
J.  B.  Brown,  and  Fannie  Barton,  are  indebted  to  plain- 
tiffs in  the  sum  of  $300,  evidenced  by  a  promissory  note, 
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with  interest  thereon  from  May  12,  1906,  at  the  rate  of 
ten  per  cent  per  year,  setting  forth  a  copy  of  the  instru- 
ment which  purports  to  have  been  given  by  Holmes  to 
Brown  and  indorsed  by  the  latter  and  Fannie  Barton  to 
plaintiffs;  and  that  the  debt  is  due,  and  no  part  thereof 
has  been  paid.  The  separate  demurrers  of  the  indorsees, 
interposed  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  were  over- 
ruled. Answers  were  then  filed  which  denied,  upon 
information  and  belief,  the  material  averments  of  the 
complaint.  Based  on  such  issues,  the  cause  was  tried 
without  the  intervention  of  a  jury,  and  the  court  made 
findings  of  fact  and  of  law  conformable  to  the  allegations 
of  the  complaint,  and,  having  given  judgment  in  accord- 
ance therewith,  the  defendants  appeal.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  M.  R.  Elliott. 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  King,  Guerin  &  Kollock,  Mr.  M.  E.  Brink  and 
Messrs.  Menefee  &  Wilson. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  question  to  be  considered  is  the  sufficiency  of 
the  complaint  to  state  facts  adequate  to  constitute  a  cause 
of  action,  and,  if  imperfect  in  that  particular,  the  defect 
was  not  waived  by  answering  over,  after  the  demurrers 
were  overruled,  nor  cured  by  the  judgment.  Section  72, 
B.  &  C.  Comp. 

2.  The  blemish  in  the  plaintiff's  primary  pleading,  as 
asserted  by  defendant's  counsel,  consists  in  the  failure  to 
allege  a  presentment  of  the  note  sued  on  to  the  maker 
at  its  maturity ;  a  demand  made  upon  him  for  the  pay- 
ment thereof;  and  a  notice  of  the  dishonor  given  to  or 
served  upon  the  indorsers ;  or  the  averment  of  such  facts 
as  would  show  a  waiver  of,  or  an  excuse  for,  a  noncom- 
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pliance  with  these  requirements.  The  implied  contract 
of  indorsement  is  that,  if  at  maturity  the  maker  of  a 
negotiable  instrument,  upon  the  presentation  thereof  and 
demand  for  the  pajonent  of  the  sum  due  thereon,  neg- 
lects or  refuses  to  comply  therewith,  the  indorser,  upon 
notice  of  the  dishonor,  will  take  up  the  obligation.  Sec- 
tion 4486,  B.  &  C.  Comp. :  Jackson  v.  Mclnnis,  33  Or. 
529  (54  Pac.  884:  55  Pac.  535:  43  L.  R.  A.  128:  72  Am. 
St.  Rep.  755). 

The  note  in  question  matured  September  1,  1906,  at 
which  time  it  should  have  been  tendered  to  Holmes,  the 
maker,  for  payment  (Section  4473,  B.  &  C.  Comp.),  unless 
presentment  thereof  was  dispensed  with  in  some  manner 
(Section  4484,  B.  &  C.  Comp.).  Notice  of  the  dishonor 
should  have  been  given  to  the  indorsers,  Brown  and 
Fannie  Barton  (Section  4491,  B.  &  C.  Comp.),  unless 
the  necessity  for  such  information  had  been  waived  (Sec- 
tion 4511,  B.  &  C.  Comp.),  or  was  not  required  in  order 
to  hold  an  indorser   (Section  4520,  B.  &  C.  Comp.). 

3.  When  a  complaint  undertakes  to  state  the  facts 
necessary  to  charge  an  indorser,  it  must  aver  presentment, 
demand,  and  nonpajrment,  and  notice  of  the  dishonor,  or 
show  that  such  requirements  have  been  waived  or  are 
not  essential  in  consequence  of  the  contract  or  of  the  act 
of  the  parties.  14  Enc.  PI.  &  Pr.  534 ;  Edwards,  Bills  & 
Notes  (3  ed.)  §  948;  8  Cyc.  126;  Lightstone  v.  Laurencel, 
4  Cal.  277;  Dowling  v.  Hunt,  2  Ariz.  8  (7  Pac.  496)  ; 
Malott  V.  Jewetty  1  Kan.  App.  14  (41  Pac.  674)  ;  GaWraith 
V-  Shepard,  43  Wash.  698  (86  Pac.  1113). 

The  complaint  herein  does  not  bring  the  case  within 
the  sections  of  the  statute  hereinbefore  noted,  and  hence 
is  insufficient.  The  judgment  is  therefore  reversed  as  to 
the  defendants.  Brown  and  Fannie  Barton,  and  the  cause 
is  remanded,  with  directions  to  sustain  their  demurrers. 

Reversed. 
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Arsrued    June    29,    decided   July    12,    1910. 

STATE  V.  BOSELAIK. 

[109  Pac.  866.] 

Criminal  Law — Svtdencb — Admissibilitt  of  Confessions. 

1.  A  confession  to  be  admissible  must  have  been  voluntarily  made, 
and  if  extorted  by  threats  or  Induced  by  a  promise  of  immunity,  or 
prompted  by  an  assurance  of  mitigation  of  punishment,  it  is  inadmissible. 

Criminal  Law — ^Trial — Province  of  Court  and  Jury — E^vidbnce  of 
Confession. 

2.  The  court  must  determine  as  a  preliminary  matter,  from  the  testi- 
mony as  to  the  manner  of  execution  of  an  alleged  written  admission 
whether  or  not  it  Is  competent,  and.  If  it  is  found  competent,  the  con- 
fession is  then  detailed  or  read  to  the  Jury  who  are  exclusive  judges 
of   its  weight  and   value. 

Criminal  Law — Reception   of  Evidence — Prbliminart  Proof  as  to 
Confession. 

3.  Where,  to  facilitate  the  dispatch  of  business,  the  court  permitted 
preliminary  proof  as  to  the  admissibility  of  a  competent  confession  to 
be  given  but  once  in  the  hearing  of  the  Jury*  its  action  was  a  matter 
of  discretion  which  was  not  abused,  and  it  was  not  error  to  deny  a 
request  to  receive  such  proof  In   the  Jury's  absence. 

Criminal  Law — Evidence — Opinion  of  Medical  Expert. 

4.  A  quallfled  physician  may  be  allowed  to  assert  an  opinion  from 
examination  of  accused  subsequent  to  the  crime  as  to  whether  or  not 
he  was  sane  or  Insane  at  time  of  the  offense. 

Criminal  Law — Evidence — Opinion  of  Medical  Expert. 

5.  A  medical  expert  who  has  personally  examined  another  to  deter- 
mine his  capacity  to  execute  a  contract  or  his  responsibility  for  com- 
mission of  a  crime,  may  express  an  opinion  as  to  his  mental  condition 
at  the  time  of  the  offense,  over  the  objection  that  such  question  was 
for  the  Jury. 

Criminal  Law — Evidence — Opinion  of  Medical  Expert. 

6.  It  was  not  error  to  permit  a  medical  expert  who  had  personally 
examined  accused  and  observed  his  mental  condition  to  state  whether 
he  knew  right  from  wrong,  and  appreciated  the  consequence  of  his  acts 
and   the  nature  and  quality   thereof. 

Criminal   Law — Evidence — Admissibility — Insanity. 

7.  In  cases  of  derangement,  indications  of  infirmity  frequently  mani- 
fest themselves  after  a  paroxysm  of  dementia,  and  for  this  reason 
evidence  of  recurring  symptoms  is  admissible  after  the  commission  of 
an  act  asserted  to  have  been  perpetrated  while  laboring  under  mental 
exaltation    or    depression. 

From  Washingrton :  James  U.  Campbell,  Judge. 

The  defendant,  John  D.  Roselair,  was  tried  and  con- 
victed of  the  crime  of  having  killed  his  wife,  and  the  jury 
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having  found  him  guilty  of  murder  in  the  first  degree, 
he  appeals  from  the  judgment  and  sentence  following 
such  conviction.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments  by 
Mr.  John  A.  Jeffrey  and  Mr.  Charles  E.  Lenon. 

For  the  State  there  was  a  brief  and  oral  arguments  by 
Mr.  Edmund  B.  Tongue  and  Mr.  Thomas  H.  Tongue,  Jr. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  defendant,  John  D.  Roselair,  was  convicted  of 
murder  in  the  first  degree,  alleged  to  have  been  com- 
mitted May  15,  1909,  by  killing  his  wife;  and  he  appeals 
from  the  resulting  judgment.  He  made  a  written  con- 
fession which  states  in  effect  that  oil  the  day  of  the  homi- 
cide he  requested  the  deceased  to  give  him  some  milk 
for  his  breakfast;  that  complying,  she  poured  some  milk 
from  a  pan  into  a  bowl  for  him,  but  retained  the  cream 
with  a  spoon;  that  he  chided  her  for  giving  him  such 
inferior  food,  whereupon  she  made  an  angry  reply  and 
threw  the  contents  of  the  pan  at  him ;  that  with  a  large 
knife  he  struck  at  the  pan,  but,  missing  it,  wounded  her 
upon  the  neck  and  hands;  that  she,  stooping,  placed  her 
arms  over  her  head,  and  he,  discovering  she  could  not 
survive,  killed  her  with  the  weapon  to  relieve  her  misery ; 
that  he  burned  the  stained  clothing,  and  washed  the 
blood  from  the  floor,  but  left  thereon  the  milk  to  show 
that  she  had  cast  it  at  him.  This  declaration  was 
admitted  in  evidence,  but  it  is  maintained  that  an  error 
w^as  committed  in  receiving  in  the  presence  of  the  jury, 
over  objection  and  exception,  proof  as  to  the  competency 
of  the  confession.  It  is  argued  that  as  the  court  was 
required  to  determine  this  question  before  the  confession 
could  have  been  received  in  evidence,  the  defendant  had 
the  right  to  demand  that  the  preliminary  proof  in  rela- 
tion thereto  should  have  been  taken  in  the  absence  of  the 
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jury.  When,  in  a  criminal  action,  the  State  proposes  to 
offer  in  evidence  an  alleged  confession  which  it  is  asserted 
the  defendant  has  acknowledged,  it  must  appear  that  such 
admission  was  voluntarily  made.  If  it  was  extorted  by 
threats,  or  induced  by  a  promise  of  immunity  from  the 
penalty  prescrib.ed  for  the  crime,  or  prompted  by  an 
assurance  of  a  mitigation  of  the  punishment,  the  confes- 
sion is  inadmissible. 

2.  As  a  preliminary  matter  the  court  must  determine 
from  the  testimony  relating  to  the  manner  of  the  execu- 
tion of  the  alleged  admission,  whether  or  not  it  is  compe- 
tent. If  this  question  is  answered  in  the  affirniative,  the 
confession  is  then  read  or  detailed  to  the  jury,  who  are 
the  exclusive  judges  of  its  weight  and  value  as  evidence. 

In  Ellis  V.  State,  65  Miss.  44,  48  (3  South.  188 :  7  Am. 
St.  Rep.  "634),  cited  by  defendant's  counsel,  it  was  held 
that  in  order  to  render  a  defendant's  confession  admis- 
sible in  evidence,  the  trial  court,  if  so  requested,  was 
required  to  hear,  in  the  absence  of  the  jury,  testimony, 
and  to  determine  therefrom  whether  or  not  the  admission 
of  alleged  participation  in  the  commission  of  the  crime 
was  voluntarily  made.  Mr.  Justice  Arnold,  in  render- 
ing the  decision,  says:  "After  a  confession  has  been 
admitted  by  the  court,  either  party  has  a  right  to  pro- 
duce before  the  jury  the  same  evidence  which  was  sub- 
mitted to  the  court  when  it  was  called  upon  to  decide  the 
question  of  competency  and  all  other  facts  and  circum- 
stances relevant  to  the  confession,  or  affecting  its  weight 
or  credit  as  evidence ;  and  if  it  should  be  made  to  appear 
at  this  point,  or  any  other,  during  the  progress  of  the 
trial,  that  the  confession  was  made  under  such  circum- 
stances as  to  render  it  incompetent  as  evidence,  it  should 
be  excluded  by  the  court."  In  that  case  no  request  appears 
to  have  been  made  that  the  preliminary  proof  as  to  the 
competency  of  the  confession  should  be  received  in  the 
absence  of  the  jury.    The  remark  just  repeated  was  there- 
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fore  obiter  and  entitled  to  consideration  only  as  a  matter 
of  arsrument. 

3.  In  Carter  v.  State,  37  Tex.  362,  363,  another  case 
to  which  attention  is  called  by  defendant,  it  is  said: 

"Whether  evidence  is  competent  to  be  admitted  on  the 
trial  of  a  cause  is  a  question  of  law  which  must  be  deter- 
mined by  the  court;  and,  if  it  can  be  possibly  avoided, 
evidence  which  it  is  probable  may  be  ruled  out,  or  which 
is  in  fact  ruled  out,  should  not  be  heard  or  discussed  in 
the  presence  of  the  jury." 

If  the  doctrine  last  quoted  is  controlling  in  the  case 
at  bar,  no  error  was  committed,  for  the  confession  was 
received  in  evidence,  and  it  is  not  suggested  that  the  same 
was  not  voluntarily  made.  It  is  impossible  to  see  how  the 
defendant  could  have  been  prejudiced  by  the  action  of  the 
court  of  which  he  complains.  If,  in  the  absence  of  the 
jury,  the  preliminary  proof  had  been  received,  and,  from 
a  consideration  thereof,  the  conclusion  had  been  deduced 
that  the  confession  was  made  under  such  circumstances 
as  to  entitle  it  to  be  given  in  evidence,  it  would  have  been 
necessary,  if  demanded,  to  repeat  the  antecedent  testi- 
mony when  the  jury  were  recalled.  To  facilitate  the  dis- 
patch of  business,  the  court  permitted  such  testimony  to 
be  given  but  once,  and  in  the  hearing  of  the  jury.  Its 
action  in  this  respect  as  we  view  it,  was  a  matter  of  dis- 
cretion which  was  not  abused,  and  hence  in  denying  the 
request  no  error  was  committed. 

4.  The  special  defense  interposed  was  the  defendant's 
alleged  insanity,  in  support  of  which  testimony  was  given 
by  nonexpert  witnesses  who  appeared  for  him.  The 
State,  in  rebuttal,  called  Dr.  A.  B.  Bailey,  who  testified 
that  two  or  three  days  after  the  homicide  he  made  an 
examination  of  the  defendant  to  ascertain  his  mental  con- 
dition, and  concluded  from  such  observation  that  he  was 
sane.  He  then  was  asked  by  the  district  attorney :  "What 
would  you  say  as  to  whether  or  not  he  knew  right  from 
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wrong,  and  appreciated  the  consequences  of  his  acts  and 
the  nature  and  quality  of  his  acts?  An  objection  to  the 
question  on  the  ground  that  it  was  irrelevant,  incom- 
petent, and  immaterial  having  been  overruled  and  an 
exception  allowed,  the  witness  replied:  "I  considered 
he  knew  right  from  wrong,  and  realized  the  consequences 
of  his  act."  It  is  contended  that  the  duty  of  determining 
whether  or  not  the  defendant  could  distinguish  between 
right  and  wrong  devolved  on  the  jury,  whose  functions 
were  erroneously  usurped  by  permitting  the  medical 
expert  to  decide  that  question  for  them. 

"When  a  person,"  says  Mr.  Justice  Thayer  in  State  v. 
Murray,  11  Or.  413,  415  (5  Pac.  55,  57),  "is  charged 
with  the  commission  of  a  crime,  he  is  entitled  under  the 
law  to  interpose  as  a  defense  a  plea  of  insanity — ^that  is, 
an  unsoundness  of  mind,  a  derangement  of  intellect — and 
if  it  be  established  upon  the  trial  that  the  accused,  at  the 
time  of  the  commission  of  the  act  was  laboring  under  such 
a  defect  of  reason  as  not  to  know  that  the  nature  and 
quality  of  the  act  he  was  doing  was  wrong,  the  defense 
will  be  made  out;  but  if  it  appears  that  the  accused, 
although  suffering  from  mental  derangement,  had  capac- 
ity and  reason  sufficient  to  enable  him  to  distinguish 
between  right  and  wrong,  as  to  the  particular  act  he  did ; 
that  he  had  a  knowledge  and  consciousness  that  it  was 
wrong  and  criminal  and  would  subject  him  to  punish- 
ment, the  defense  will  fail." 

The  line  of  demarcation  between  sanity  and  insanity 
is  so  indistinct,  in  some  instances,  that  it  is  difficult  accur- 
ately to  be  determined  even  by  a  physician.  It  is  also 
perplexing  for  a  medical  expert  to  explain  the  extent 
of  mental  infirmity,  or  to  elucidate  the  degree  of  intellec- 
tual strength  so  that  a  person  unacquainted  therewith 
may  gain  a  correct  idea  of  the  capacity  or  responsibility 
of  a  person  whose  particular  act  is  the  subject  of  judicial 
inquiry.    Thus  in  Choice  v.  State,  31  Ga.  424,  466,  Mr. 
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Justice  Lumpkin,  illustrating:  this  principle,  says :  ''But 
the  question  in  all  such  cases  is,  not  which  is  the  most 
reliable  evidence,  but  the  inquiry  is,  shall  the  witnesses 
be  restricted,  in  their  testimony,  to  a  simple  statement 
of  facts  coming  within  their  knowledge,  leaving  the  jury 
to  draw  an  inference  of  sanity  or  insanity,  or  may  the 
judgment  of  the  witnesses,  founded  on  opportunities  of 
personal  observation,  be  also  laid  before  the  jury,  to  assist 
them  in  forming  a  correct  conclusion  ?  One  who  has  seen 
and  conversed  with  an  insane  person,  and  observed  his 
countenance  and  behavior,  has  an  impression  made  upon 
his  mind  which  is  incommunicable."  In  order,  therefore, 
to  adapt  the  language  of  a  witness  to  the  Understanding 
of  men  of  ordinary  intelligence,  courts  have  permitted 
answers  to  be  given  which  would  seem  almost  to  trench 
upon  an  issue  that  the  jury  were  called  upon  to  determine. 
It  must  be  admitted  that  a  conflict  of  judicial  utterance 
exists  in  respect  to  this  manner  of  proving  a  relevant 
fact.  We  believe  that  the  rule  adverted  to,  though 
founded  in  necessity,  is  fortified  by  reason  and  supported 
by  authority.  Thus,  inquiries  calling  for  opinions  respect- 
ing the  capability  of  a  person  charged  with  the  commis- 
sion of  a  crime,  to  distinguish  between  right  and  wrong, 
have  been  permitted  to  be  answered  by  witnesses  called 
for  that  purpose :  Powell  v.  State,  25  Ala.  21 ;  Clark  v. 
State,  12  Ohio  483  (40  Am.  Dec.  481)  ;  United  States  v. 
Guiteau,  1  Mackey  (D.  C.)  498  (47  Am.  Rep.  247)  ; 
Smith  V.  State,  55  Ark.  259  (18  S.  W.  237)  ;  Shaeffer  v. 
State,  61  Ark.  241  (32  S.  W.  679) ;  State  v.  Porter,  34 
Iowa  181 ;  Pflueger  v.  State,  46  Neb.  493  (64  N.  W.  1094) ; 
Webb  V.  State,  9  Tex.  App.  491 ;  Johnson  v.  State,  10  Tex. 
App.  571. 

5.  It  will  be  remembered  that  Dr.  Bailey's  conclusion 
as  to  the  defendant's  mental  status  was  based  on  an 
inspection  of  the  accused  two  or  three  days  after  the 
homicide.    The  rule  is  well  settled  that  a  medical  expert 
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who  has  made  a  personal  examination  of  another,  for 
the  purpose  of  determining  his  capacity  to  execute  a  con- 
tract, or  his  responsibility  for  the  commission  of  a  crime, 
may  express  an  opinion  as  to  the  mental  condition  of  such 
person  at  the  time  of  the  investigation:  Burt  v.  State, 
88  Tex.  Cr.  R.  397  (40  S.  W.  1000:  43  S.  W.  344:  39 
L.  R.  A.  305)  ;  People  v.  Wood,  126  N.  Y.  249  (27  N.  E. 
362) ;  People  v.  Youngs,  151  N.  Y.  210  (45  N.  E.  460) ; 
State  V.  Maier,  36  W.  Va.  757  (15  S.  E.  991). 

6.  A  qualified  physician  may  be  allowed  by  a  court  to 
assert  an  opinion  from  an  examination  made  of  a  defend- 
ant subsequent  to  the  commission  of  a  crime  as  to  whether 
or  not  the  person  accused  thereof  was  sane  or  insane  at 
the  time  the  offense  was  perpetrated :  Freeman  v.  People, 
4  Denio  (N.  Y.)  9  (47  Am.  Dec.  216) ;  McAllister  v.  State, 
17  Ala.  434  (52  Am.  Dec.  180) ;  Murphy  v.  Common- 
wealth, 92  Ky.  485  (18  S.  W.  163)  ;  People  v.  Kemnder, 
119  N.  Y.  580  (24  N.  E.  9). 

7.  In  State  v.  Hansen,  25  Or.  391,  396  (35  Pac.  976, 
977),  it  is  said: 

"It  is  within  the  discretion  of  the  trial  court  to  admit 
evidence  upon  the  question  of  the  sanity  of  the  person 
accused,  at  the  time  of  committing  an  offense,  and  of  his 
acts,  conduct,  and  habits  at  a  subsequent  time  which 
would  fairly  justify  any  inference  of  insanity  relating 
back  to  the  time  of  the  alleged  offense." 

It  was  there  intimated  that  the  opinion  of  a  nonexpert 
witness,  respecting  the  mental  condition  of  the  defendant 
on  the  day  after  a  homicide  with  which  he  was  charged, 
could  not  have  prejudiced  the  accused.  In  that  case  the 
mental  infirmity  relied  upon  was  attributed  to  the  exces- 
sive use  of  alcoholic  liquors.  When  the  intoxication  had 
ceased  the  person  addicted  to  the  habit  might  not  show 
the  symptoms  of  its  use  unless  it  had  been  long  continued. 
In  cases  of  derangement,  however,  the  indications  of  the 
infirmity  frequently  manifest  themselves  for  some  time 
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after  a  paroxysm  of  dementia,  and  for  this  reason  evi- 
dence of  recurring  symptoms  is  admissible  after  the 
commission  of  an  act  asserted  to  have  been  perpetrated 
while  laboring  under  a  state  of  mental  exaltation  or 
depression.  From  such  testimony  the  jury  are  authorized 
to  deduce  an  inference  as  to  whether  or  not  the  act  in 
question  resulted  from  a  mind  that  was  disordered.  We 
believe  that  no  error  was  committed  in  permitting  the 
medical  expert  who  made  a  personal  examination  of  the 
defendant,  and  observed  his  mental  condition,  to  answer 
the  question  propounded  to  him. 

An  exception  having  been  taken  to  the  court's  refusal 
to  give  the  following  instruction,  it  is  insisted  that  an 
error  was  committed  in  denying  the  request,  to  wit: 

"You  are  hereby  instructed  that  there  is  no  testimony 
herein  to  warrant  a  verdict  against  the  defendant  of 
guilty  of  murder  in  the  first  degree,  and  all  question  as 
to  his  guilt  of  the  crime  of  murder  in  the  first  degree  is 
hereby  withdrawn  from  your  consideration." 

The  bill  of  exceptions  states,  in  effect,  that  no  evi- 
dence was  introduced  at  the  trial  tending  to  show  deliber- 
ation or  premeditation,  except  the  defendant's  written 
confession  and  oral  statements  claimed  to  have  been 
made  by  him  to  witnesses  who  detailed  the  same,  and  the 
evidence  of  twelve  persons  whose  names  are  given.  The 
bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, and  the  recital  therein,  to  which  attention  has  been 
called,  does  not  necessarily  disclose  the  absence  of  all 
testimony  on  the  subject  mentioned. 

Believing  that  the  defendant  had  a  fair  and  impartial 
trial  and  was  justly  convicted  of  an  atrocious  crime,  the 
judgment  is  affirmed.  Affirmed. 
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On  motion  to  dismiss,  decided  June  28.  1910. 
On  the  merits,  argued  July  7,  decided  July  19,   1910. 

FILDEW  V.  UnUSlEBL. 

[109  Pac.  1092.] 

Appeal   and  Brror — Bonds — Motion  to   Dismiss. 

1.  Where  a  bond  given  on  appeal  is  insufflcient,  a  motion  to  dismiss 
the  appeal  will  be  denied  and  leave  granted  to  file  a  new  bond,  under 
Section  549,  subd.  4,  B.  &  C.  Comp. 

Appkarance — Effect — Jurisdiction   of   Person. 

2.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default  decree, 
after  service  by  publication  and  application  for  leave  to  file  an  answer, 
conferred  jurisdiction  of  his  person. 

Appearance — ^Appearance   After   Judgment — EJffect. 

3.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default 
decree,  after  service  by  publication  and  application  for  leave  to  file  an 
answer,  would  not  cure  defects  in  the  complaint,  if  it  failed  to  state 
facts  sufficient  to  state  a  cause  of  action. 

Quieting  Title — Complaint. 

4.  A  complaint  in  a  suit,  under  Section  616,  B.  ft  C.  Comp.,  to  deter- 
mine title  to  real  estate  must  allege  that  defendant  claims  an  adverse 
interest    in    the    property. 

Judgment — Vacation — Statutes — Construction. 

5.  Section  103,  B.  ft  C.  Comp.,  authorizing  the  vacation  of  a  Judgment 
taken  against  a  party  through  his  mistake,  excusable  neglect,  etc.,  is  a 
remedial   statute,   and,    as   such,   should   be   liberally   construed. 

Judgment — Vacation — ^"Notice." 

6.  Section  103,  B.  &  C.  Comp.,  provides  that  the  court  may  at  any 
time  within  one  year  after  notice  thereof  relieve  a  party  from  a  Judg- 
ment or  order  taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect  Held,  that  "notice."  as  used  in  the  statute, 
means    "knowledge." 

Judgment — ^Vacation — Parties. 

7.  Section  38,  B.  ft  C.  Comp.,  provides  that  no  action  shall  abate  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  continue. 
Pending  a  suit  to  determine  title  to  land,  the  same  was  conveyed  and 
a  default  decree  was  entered  after  service  by  publication.  Thereafter 
a  motion  was  made  to  vacate  the  decree,  and  the  grantees  sought  to  be 
substituted  as  defendants.  Held,  that  it  was  proper  to  permit  the  grantees 
to  be  made  parties  defendant,  if  not  to  be  substituted. 

Judgment — ^Vacation — Grounds. 

8.  Section  103,  B.  &  C.  Comp.,  authorizes  the  vacation  of  a  judgment 
taken  against  a  party  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect  Held,  that  where  summons  was  served  by  publication 
and  a  default  decree  entered,  but  It  appeared  from  the  affidavit  of  one 
of  the  two  defendants  that  neither  of  them  knew  that  suit  had  been 
instituted,  or  decree  rendered,  and  that  one  of  them  had  been  a  resident 
of   a    certain    city    in    the    State,    and    was   an    officer    in    that    city    and 
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senerally  known  throughout  the  State,  ao  that  if  reasonable  effort  had 
been  made  a  copy  of  the  complaint  and  summons  could  have  been 
mailed  to  him,  an  order  vacating:  the  decree  and  permitting  the  filing 
of   an  answer  was  proper. 

Decided  June  28,   1910. 

On  Motion  to  Dismiss. 

[109  Pac.  1092.] 

1.  Opinion  Per  Curiam  :  This  is  a  motion  to  dismiss 
an  appeal  on  the  ground  that  the  bond  therefor  is  insuffi- 
cient. The  appellant's  counsel  have  interposed  a  counter- 
motion  for  leave  to  file  an  amended  undertaking. 

When  a  party  in  good  faith  gives  a  notice  of  appeal 
from  a  judgment  or  decree  and  thereafter  omits,  through 
mistake,  to  file  an  undertaking,  the  appellate  court  may 
permit  the  performance  of  such  act.  Section  549,  subd. 
4,  B.  &  C.  Comp.  An  undertaking  was  given  in  this 
cause,  thereby  evidencing  good  faith,  and  such  being  the 
case,  the  motion  to  dismiss  is  denied,  and  leave  is  hereby 
granted  to  file  a  new  undertaking  within  thirty  days. 

Denied. 


Decided  July   19,   1910. 

On  the  Merits. 

[109  Pac.  1092.] 

From  Tillamook:    William  Galloway,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  suit  was  commenced  August  13,  1907,  by  J.  H. 
Fildew  against  J.  T.  Milner  and  0.  0.  Beardsley.  The 
initiatory  pleading,  omitting  its  formal  parts,  is  as 
follows :  ' 

"Plaintiff  for  cause  of  complaint  herein  against  the 
above-named  defendants  alleges:  That  plaintiff  is  the 
owner  of  the  S.  W.  ^4  of  section  thirty-one  (31),  town- 
ship two  (2)  north,  range  five  (5)  west,  Willamette 
Meridian,  in  Tillamook  County,  Oregon;  that  plaintiff  is 
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in  possession  of  said  premises;  that  defendants  herein 
claim  to  have  some  interest  in  the  said  land;  that  said 
interest  as  claimed  by  defendants  is  inferior  and  subse- 
quent to  this  plaintiff.  Wherefore,  plaintiff  prays  for  a 
decree  herein,  that  defendants  show  the  nature  of  their 
said  interest,  and  that  they  be  forever  barred  of  any 
right,  title  or  interest  thereto,  and  that  this  plaintiff  be 
decreed  to  be  the  owner  of  said  premises." 

The  summons  was  served  by  publication,  but,  as  it 
was  found  by  the  county  judge  of  that  county,  who 
directed  the  service  in  the  manner  pursued,  that  the  post- 
office  address  of  each  of  the  defendants  was  unknown, 
no  copy  of  the  summons  or  complaint  was  mailed  to 
either  of  them.  No  appearance  having  been  made  or 
answer  filed  within  the  time  prescribed,  a  decree  was 
rendered  April  20,  1908,  as  prayed  for.  The  defendants 
and  their  grantees,  H.  E.  Noble  and  the  Eastern  Invest- 
ment Company,  Limited,  a  corporation,  on  February  16, 
1909,  filed  a  motion  to  set  aside  the  decree  and  for  leave 
to  file  an  answer,  supplementing  the  application  by  affi- 
davits and  tendering  an  answer,  in  which  all  the  moving 
parties  are  joined  as  defendants.  The  court,  on  May  7, 
1909,  allowed  the  motion,  and  the  plaintiff  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Oak  Nolan. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  H.  T.  Botts  and  Messrs.  Hesse  &  Beckett,  with  oral 
arguments  by  Mr.  Botts  and  Mr.  H.  B.  Beckett. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  The  separate  sworn  statements  of  Milner,  Beardsley, 
and  Noble  are  to  the  effect  that  on  April  2,  1891,  Milner 
acquired  the  title  to  the  land  described,  since  which  time 
he  had  been  in  the  peaceable  and  constructive  possession 
thereof  until  July  24,  1908,  when  he  sold  and  conveyed 
all  his  interest  in  the  premises  to  Noble;  that  Noble  was 
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the  president  of  such  corporation ;  that  for  sixteen  years 
Beardsley  had  been  the  owner  of  all  the  timber  on  such 
real  property,  and  had  the  right  to  remove  the  logs, 
wood,  etc.,  as  evidenced  by  a  deed  executed  by  J.  P.  Lewis 
and  wife  to  him,  but  on  August  29,  1907,  he  sold  and 
conveyed  to  the  corporation  named  all  such  timber  and 
the  right  to  remove  it;  that  prior  to  August,  1908,  neither 
of  the  affiants  knew  that  this  suit  had  been  instituted  or 
that  a  decree  had  been  rendered  therein;  and  that  for 
twenty-five  years  Milner  had  been  a  resident  of  Portland, 
was  an  officer  in  that  city  and  generally  known  through- 
out Oregon  when  this  suit  was  commenced;  so  that  if 
reasonable  effort  had  been  made  by  the  plaintiff  or  his 
attorneys  a  copy  of  the  complaint  and  of  the  summons 
could  have  been  mailed  to  him. 

The  answer  permitted  to  be  filed  admits  that  when 
this  suit  was  instituted  Milner  and  Beardsley  claimed 
to  have  some  interest  in  the  land,  but  all  the  other  aver- 
ments of  the  complaint  are  denied.  For  a  further  defense 
the  answer  states  the  facts  substantially  set  forth  in  the 
affidavits  to  which  reference  has  been  made. 

2.  The  voluntary  appearance  of  Milner  and  Beardsley 
in  this  suit  to  set  aside  the  decree,  and  their  application 
for  leave  to  file  an  answer,  waived  all  defects  in  the  service 
of  the  summons,  and  conferred  upon  the  court  jurisdic- 
tion of  their  persons.  White  v.  Northwest  Stage  Co.,  5 
Or.  99;  Belknap  v.  Charlton,  25  Or.  41  (34  Pac.  758) ; 
Mayer  v.  Mayer,  27  Or.  133  (39  Pac.  1002.) 

3.  The  motion  to  set  aside  the  decree  and  the  request 
to  file  an  answer  would  not  cure  defects  in  the  complaint, 
if  it  failed  to  state  facts  sufficient  to  constitute  a  cause  of 
suit 

4.  The  remedy  prescribed  by  statute  for  the  relief 
invoked  by  the  plaintiff  herein  is  founded  on  the  assertion 
of  a  claim  to  real  estate  which  is  adverse  to  him.  Section 
516,  B.  &  C.  Comp.    The  complaint  in  a  suit  of  this  kind 
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must  aver  inter  cUia,  that  the  defendant  claims  an  adverse 
interest  in  real  property:  Zumwalt  v.  Madden,  23  Or. 
185  (31  Pac.  400) ;  O'Hara  v.  Parker,  27  Or:  156  (39  Pac. 
1004) ;  Lovelady  v.  Burgess,  32  Or.  418  (62  Pac.  25) ; 
Moores  v.  Clackamas  County,  40  Or.  536  (67  Pac.  662) ; 
Cooper  V.  BUdr,  50  Or.  394  (92  Pac.  1074) ;  Savage  v. 
Savage,  51  Or.  167  (94.  Pac.  182.) 

An  examination  of  the  primary  pleading,  a  copy  of 
which  is  hereinbefore  set  forth,  will  show  that  it  does 
not  allege  that  the  defendants'  claim  to  the  land  is  hos- 
tile to  the  plaintiff's  right  thereto,  nor  is  any  fact  stated 
from  which  an  antagonistic  interest  can  be  inferred.  It 
is  therefore  ineffectual  in  this  particular,  and  attention 
is  called  thereto,  in  view  of  the  conclusion  we  have 
reached,  so  that  the  defect  may  be  remedied  by  an  amend- 
ment. 

5.  Considering  the  case  on  its  merits,  the  statute 
authorizes  a  court  in  its  discretion  and  upon  such  terms 
as  are  just,  at  any  time  within  one  year  after  notice 
thereof,  to  relieve  a  party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect.  Section  103,  B.  &  C.  Comp.  It  will  be 
remembered  that  the  affidavits,  filed  in  support  of  the 
motion  for  leave  to  answer,  state  that  the  defendants  and 
their  grantees  had  no  knowledge  of  the  bringing  of  this 
suit  or  of  the  rendering  of  a  decree  therein  until  August, 
1908,  and  that  on  May  7,  1909,  or  within  one  year  there- 
from, the  court  set  aside  the  decree  and  permitted  an 
answer  to  be  filed.  If  the  word  "notice,"  as  used  in  the 
section  of  the  statute  last  mentioned,  is  to  receive  a  tech- 
nical construction,  and  it  is  held  to  mean  such  informa- 
tion as  an  inspection  of  a  lien  docket  would  afford,  if 
examined,  it  is  possible  that  warning  of  the  decree  was 
imparted  April  20,  1908,  when  the  relief  prayed  for  in 
the  complaint  was  granted.    The  enactment  referred  to  i? 
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remedial,  and,  for  that  reason,  it  should  receive  a  liberal 
interpretation. 

6.  So  construing:  the  clause  we  believe  the  word 
"notice,"  as  there  employed,  is  intended  to  be  used  as  a 
synon3an  for  "knowledge,"  and  signifies  that  a  party 
agrainst  whom  a  judgment  or  decree  has  been  rendered, 
and  who  has  not  received  a  copy  of  the  summons  when  it 
was  served  by  publication,  has  one  year  after  obtaining 
information  of  the  proceedings  within  which  to  apply  for 
relief. 

It  will  be  noted  that  this  suit  was  instituted  August  13, 
1907;  that  16  days  thereafter  Beardsley  sold  and  con- 
veyed to  the  corporation  the  timber  and  the  right  to 
remove  it ;  that  the  decree  was  given  April  20,  1908 ;  that 
Milner  sold  and  conveyed  to  Noble  all  his  interest  in  the 
land  July  24,  1908,  and  that  neither  of  these  parties  had 
any  knowledge  of  the  commencement  of  the  suit  or  the 
^riving  of  the  decree  until  August,  1908.  The  Eastern 
Investment  Company,  Limited,  a  corporation,  and  Noble 
sought  to  be  substituted  for  Milner  and  Beardsley,  but 
the  order  of  the  court  brought  up  for  review  does  not  go 
to  that  extent,  only  permitting  the  corporation  and  Noble 
to  become  parties  defendant,  and  the  answer  of  all  the 
defendants  to  be  filed. 

7.  No  action  shall  abate  by  the  transfer  of  any  interest 
therein,  if  the  cause  of  action  continue.  Section  38,  B.  & 
C.  Comp.  Notwithstanding  a  party  transfers  his  interest 
in  the  subject-matter  of  a  suit  or  action  pendente  Pte,  he 
may  continue  the  proceedings  in  his  own  name  for  and  on 
behalf  of  the  assignee,  since  the  right  of  substitution  dur- 
ing the  litigation  is  doubtful:  Merriam  v.  Victory  Mhu 
Co.,  37  Or.  321  (56  Pac.  75:  58  Pac.  37:  60  Pac.  997) ; 
Cvlver  V.  Randle,  45  Or.  491  (78  Pac.  394) ;  Buiras  v. 
Kennedy,  49  Or.  588  (90  Pac.  1102.)  In  view  of  the  rule 
thus  announced,  it  was  proper  to  permit  such  grantees  to 
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be  made  parties  defendant,  if  not  to  be  substituted  for 
their  grantors. 

8.  We  think  the  court  was  authorized  to  set  aside  the 
decree  and  to  allow  an  answer  to  be  filed,  and  in  doing  so 
its  discretion  was  not  abused.  The  order  appealed  from 
is  therefore  affirmed,  and  the  cause  is  remanded  for  such 
further  proceedings  as  may  be  necessary,  not  inconsistent 
with  this  opinion.  Affirmed. 


Argued  July   6.  decided  July   19.    1910. 

BEAN  V.  PETTENOILL. 

[109  Pac.   865.] 

ETXBCUTORS       AND       ADMINISTRATORS RbMOVAL       OF       ADMINISTRATOR 

Grounds. 
The  court  in  proceedingrs  to  remove  an  administrator  for  misappropria- 
tion of  the  assets  will  not  determine  the  truth  of  the  charge,  but  where 
the  evidence  tends  to  show  that  the  charge  may  be  true,  and  where  the 
circumstances  show  that  some  person  should  be  in  charge  for  whose 
Interest  It  will  be  to  cause  the  charge  to  be  thoroughly  Investigated,  the 
court  will  remove  the  administrator,  especially  wliere  he  had  been  inter- 
ested as  a  tenant  in  common  with  decedent  and  was  charged  with  wrong- 
fully appropriating  part  of  the  property  held  in  common. 

From  Josephine:     HiERO  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  McBrh)E. 

This  is  a  proceeding  brought  by  Charles  H.  Bean,  on 
behalf  of  himself,  Eliza  Chapman,  and  Dora  L.  Marshall, 
heirs  at  law  of  Charles  H.  Burton,  deceased,  to  remove 
defendant  as  administrator  of  the  estate  of  said  deceased. 

Defendant  and  C.  H.  Burton,  deceased,  were  tenants  in 
common  of  certain  real  property  in  Josephine  County, 
which  was  occupied  chiefly  by  deceased;  and  they  were 
joint  owners  of  certain  cattle  and  other  personal  property. 
The  petition  charges  that  defendant  has  wrongfully 
caused  the  cattle,  owned  by  himself  and  deceased,  to  be 
wrongfully  appraised,  and  has  failed  to  return  a  part  of 
the  property  belonging  to  the  estate  of  deceased,  but 
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claims  it  as  his  own.  There  are  other  allegations  of  mis- 
conduct and  bad  faith  on  the  part  of  the  administrator. 
All  these  allegations  are  denied  by  defendant. 

A  trial  was  had  before  the  county  judge,  sitting  in  pro- 
bate, who  found  for  the  petitioner,  removed  defendant, 
and  appointed  Bean  as  administrator.  Defendant 
appealed  to  the  circuit  court,  which  reversed  the  county 
court  and  reinstated  defendant.  From  that  decision 
plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Robert  G.  Smith. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  D.  Norton. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

The  evidence  taken  before  the  county  judge  is  some- 
what conflicting,  and  we  do  not  think  it  proper  to  discuss 
it  in  detail,  as  it  appears  probable  that  the  matters  urged 
in  the  petition  to  remove  defendant  may  hereafter 
become  the  subject  of  litigation.  It  is  sufficient  to  say 
that  there  is  some  testimony  to  support  the  contention  of 
the  petitioner,  and  to  indicate  that  the  estate  may  have  a 
bona  fide  claim  against  defendant,  which  cannot  be  liti- 
gated successfully  while  he  remains  administrator. 

Without  expressing  any  opinion  as  to  the  weight  of  the 
evidence  adduced  by  petitioner,  we  are  of  the  opinion 
that  it  discloses  the  fact  that  the  apparent  antagonism 
between  the  interest  of  the  defendant  and  the  heirs  is 
such  that  he  ought  not  to  remain  administrator,  and  that 
the  county  judge  acted  correctly  in  removing  him.  We  do 
not  wish  to  be  understood  as  deciding  that  any  charge  of 
misappropriation  of  assets  of  the  estate  is  true,  because 
we  do  not  conceive  that  such  a  question  can  be  litigated 
in  the  present  proceeding.  We  only  hold  that  there  is 
evidence  tending  to  show  that  such  charges  may  be  true, 
and  that,  under  the  circumstances,  some  person  should  be 
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in  charge  of  the  estate  whose  interest  it  will  be  to  cause 
the  alleged  delinquencies  to  be  thoroughly  investigated. 
The  decree  of  the  circuit  court  is  reversed. 

Reversed. 


Argued    July    13,    decided    July    26,    1910. 

JOHNSON  V.  IANKOVETZ. 

[102    Pac.    799;    110    Pac.    398.] 

Appeal    and    Error — ^Time    or    Taking    Frocbedino — Extension    op 
Time  to  Pile  Transcript. 

1.  Rules  of  a  trial  court  provided  for  a  motion  book  in  which  all 
motions  shall  be  noted,  and  that  copies  of  all  papers  filed  must  be  served 
on  the  attorney  for  the  adverse  party,  and  no  motion  shall  be  heard 
except  by  consent  of  both  parties,  unless  a  copy  thereof  has  been  served. 
Section  553,  B.  &  C.  Comp.,  provides  that  within  30  days  after  appeal  a 
transcript  must  be  Died,  and,  if  not  so  filed,  the  appeal  shall  be  deemed 
abandoned,  but  the  trial  court  or  the  Supreme  Court  may  upon  terms 
enlarge  the  time  for  filing  the  transcript.  Held,  that  an  appeal  will  not  be 
dismissed  because  an  extension  of  time  in  which  to  file  the  transcript  was 
secured  from  the  trial  court  without  notice  to  the  opposing  counsel,  as 
orders  enlarging  the  time  within  which  to  file  transcripts  are  made  by  the 
supreme  justices  without  notice  to  the  adverse  parties. 

Replevin — Pleadtko — Sufticiency  op  Allegation  op  Ownership  and 
Possession. 

2.  In  replevin,  an  allegation  in  the  complaint  that  at  all  times  men- 
tioned plaintiff  was  and  now  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  property,  sufficiently  alleges  that  at  the  commencement 
of  the  action  plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
goods. 

Sales — Terms — Nonpayment  op  Price — ^Right  op  Vendor  to  Posses- 
sion. 

3.  The  law  presumes  a  sale  to  be  for  cash  when  nothing  is  said  to  the 
contrary,  and  upon  a  sale  for  cash,  payment  and  delivery  are  concurrent 
acts,  and  if  the  price  is  not  paid  at  the  time  of  the  delivery  of  the  goods, 
the  seller  may  immediately  reclaim  them. 

Sales — Bona  Fide  Purchaser. 

4.  Where  a  sale  is  for  cash,  but  the  purchaser  does  not  pay  for  the 
goods  and  sells  them  to  an  innocent  purchaser  for  value,  no  title  will  pass 
to  such  Innocent  purchaser  unless  the  circumstances  show  that  the  seller 
waived  his  right  to  immediate  payment. 

Sales — Waiver  op  Payment — Question  por  Jury. 

5.  Whether  a  seller  upon  delivery  of  goods  thereby  waives  immediate 
cash  payment,  and  thus  permits  title  to  pass,  is  a  question  of  fact  to  be 
determined  from  the  circumstances. 
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Saum — Cash  Payment — ^Waiver. 

6.  If  a  delivery  of  goods  sold  Is  voluntarily  made  without  immediate 
pajrment  being  insisted  on,  such  delivery  waives  the  condition  of  cash  pay- 
ment. 

Sales — Bona  Fipb-  Purchaser — ^Fraud. 

7.  Where  an  owner  transfers  the  title  and  possession  of  goods  through 
fraud  or  ignorance,  the  sale  is  voidable  only,  and  an  innocent  purchaser 
from  the  original  purchaser  may  acquire  a  good  title,  but  if  the  seller 
does  not  intend  to  part  with  the  title  until  the  price  is  paid,  the  delivery 
and  payment  being  concurrent  acts,  the  delivery  of  the  goods  to  the  pur> 
chaser  without   his   making  payment   does   not   cause   the   title   to  pass. 

Sales — Payment  bt  Check — Bona  Fide  Purchaser. 

8.  Plaintiff  sold  two  guns  to  a  persoo^who  was  a  stranger  to  him  and 
took  the  purchaser's  check  in  payment,  and  the  purchaser  immediately 
sold  the  guns  to  defendant.  The  check  was  dishonored.  Held,  that  there 
was  no  waiver  of  immediate  payment  for  the  guns,  and  that  the  delivery 
was  conditional,  and  defendant  acquired  no  title  to  them. 

From  Multnomah :    John  B.  Cleland,  Judge. 

This  is  an  action  of  replevin  by  Charles  F.  Johnson 
SLgainst  Sam  Iankovetz,  and  from  a  judgment  in  favor  of 
plaintiff  the  defendant  appeals.  Respondent  files  motion 
to  dismiss  appeal.  Motion  Denied. 


Decided  July  13,  1909. 

On  Motion  to  Dismiss. 

[102  Pac.  799.] 

Messrs.  Bigger  &  Wilson  for  the  motion. 

Mr,  Harry  Yankwich  and  Mr.  Leon  Yankwich,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  This  is  a  motion  to  dismiss  an  appeal.  A  judgment 
was  rendered  in  this  action  against  the  defendant,  who 
perfected  an  appeal  therefrom,  and  thereafter  procured 
from  the  trial  court  an  order  extending  the  time  within 
which  to  file  a  transcript  on  appeal.  Before  the  expiration 
of  the  time  limited,  the  defendant  obtained  from  that 
court  another  like  order,  and  within  the  time  prescribed  he 
filed  in  this  court  the  transcript.  This  motion  was  inter- 
posed on  the  ground  that  the  transcript  was  not  filed 
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within  the  time  limited  therefor,  the  plaintiff's  counsel 
contending  that  the  orders  referred  to  were  made  with- 
out notice  to  the  adverse  party  as  required  by  rules  6,  9, 
and  21  of  the  trial  court.  Copies  of  such  rules  have  been 
duly  authenticated  and  submitted  with  the  motion.  These 
rules  provide*,  in  effect,  that  a  motion  book  shall  be  kept  in 
which,  upon  the  written  application  of  either  party,  all 
motions  in  civil  actions  shall  be  noted,  and  such  motions 
shall  be  heard  on  the  third  day  after  being  so  set  down. 
Motions  for  extensions  of  time,  however,  may  be  heard 
each  morning.    Rule  6. 

Copies  of  all  papers  filed  in  a  cause  must  be  served  on 
the  attorney  for  the  adverse  party,  and  no  motion  shall  be 
heard  except  by  consent  of  both  parties,  unless  a  copy 
thereof  has  been  served.    Rule  9. 

"No  agreement  between  the  parties  or  their  attorneys 
concerning  any  proceeding  before  the  court  will  be 
regarded  or  enforced,  unless  the  same  be  made  in  open 
court  or  reduced  to  writing  and  subscribed  by  the  party 
or  attorney  to  be  bound  thereby."    Rule  21. 

The  defendant's  counsel,  opposing  the  motion,  filed  an 
affidavit  which  states  that  he  informed  plaintiff's  attor- 
ney that  he  intended  to  apply  for  the  extensions,  which 
were  granted,  and  that  on  one  occasion  plaintiff's  attor- 
ney was  present  when  the  order  was  made.  An  examina- 
tion of  the  transcript  indicates  that  when  the  first  order 
was  made  plaintiff's  counsel  was  in  open  court,  but  that 
he  was  absent  when  the  second  order  was  issued ;  that  no 
written  notice  was  served  upon  him ;  and  that  he  had  not 
agreed  in  writing  that  such  order  should  be  made.  If  the 
rules  of  the  trial  court  are  to  govern,  no  jurisdiction  of 
the  appeal  was  obtained,  for  the  second  order  was  made 
without  attempting  to  comply  with  such  rules.  Rules  are 
adopted  to  regulate  the  practice  and  to  facilitate  the  dis- 
patch of  business  pending  in  a  court.  When  an  appeal 
from  a  judgment  or  a  decree,  given  by  a  trial  court,  has 
been  perfected,  the  cause,  so  far  as  that  tribunal  is  con- 
cerned, has  terminated,  and  is  no  longer  pending  therein. 


- 
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The  statute  demands  that  within  30  days  after  the 
appeal  is  perfected  a  transcript  or  an  abstract  on  appeal 
must  be  filed  with  the  clerk  of  the  appellate  court,  and  if 
not  so  filed  the  appeal  shall  be  deemed  abandoned  and  the 
effect  thereof  terminated,  "but  the  trial  court  or  the  judge 
thereof,  or  the  Supreme  Court  or  a  justice  thereof,  may, 
upon  such  terms  as  may  be  just,  by  order  enlarge  the  time 
for  filing  the  same."  Section  553,  B.  &  C.  Comp.  That 
enactment  authorizes  this  court  or  a  justice  thereof  to 
enlarge  the  time  to  file  a  transcript,  though  no  jurisdic- 
tion of  an  appeal  is  obtained  until  such  transcript  has 
been  filed.  So,  too,  the  trial  court  or  its  judge  may  make 
a  like  order,  but,  in  doing  so,  a  statutory  power  is  exer- 
cised which  is  not  based  on  the  fact  that  the  cause  is 
pending  in  that  court,  though  it  may  have  qtiosi  jurisdic- 
tion until  the  transcript  is  filed  in  the  appellate  court. 
Orders  enlarging  the  time  within  which  to  file  transcripts 
are  made  by  justices  of  this  court  without  notice  to 
adverse  parties.  Such  procedure  is  at  times  necessary, 
for  an  appellant  who  has  ordered  a  transcript  may  dis- 
cover at  almost  the  last  hour  that  the  record  cannot  be 
prepared  in  time  for  filing,  and,  if  notice  of  his  applica- 
tion were  required  to  be  served  upon  the  respondent  or 
his  attorney,  the  right  of  appeal  might  be  lost. 

As  the  cause  is  not  in  fact  pending  in  a  trial  court  after 
an  appeal  has  been  perfected  from  a  judgment  or  a  decree 
rendered  therein,  it  is  not  believed  that  the  rules  of  that 
court  were  ever  designed  to  regulate  the  practice  which 
pertains  to  this  court  in  relation  to  such  matters;  and, 
this  being  so,  the  trial  court  or  the  judge  thereof  may,  by 
order,  enlarge  the  time  within  which  to  file  a  transcript 
on  appeal  without  notice  to  the  adverse  party,  thereby 
making  the  practice  in  all  courts  uniform  throughout  the 
State. 

It  follows  that  the  motion  should  be  denied ;  and  it  is  so 
ordered.  Denied. 
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Argrued  July  13.  decided  July  26.  1910. 

On  the  Merits. 

[110  Pac.  398.] 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  of  replevin  commenced  in  the  justice 
court  for  the  recovery  .of  two  gnna  of  the  value  of  $45.05. 
On  August  25,  1908,  E.  C.  Adams  contracted  to  purchase 
from  plaintiff  the  two  guns  at  the  price  named,  and,  for 
the  purpose  of  payment,  gave  to  him  his  check  for  $45.30 
on  the  Merchants'  National  Bank.  He  had  no  money  in 
the  bank  and  the  check  was  dishonored.  At  the  time  of 
the  transaction,  plaintiff  delivered  the  goods  to  Adams, 
who,  the  same  day,  sold  them  to  defendant  for  the  sum  of 
$22.  Upon  appeal  to  the  circuit  court  of  Multnomah 
County,  judgment  was  rendered  in  favor  of  plaintiff. 
Defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of  Mr. 
Harry  Yankwich  and  Mr.  Leon  Yankwich,  with  an  oral 
argument  by  Mr.  Harry  Yankwich. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bigger  &  Wilson,  with  an  oral  argument  by  Mr. 
Henry  J.  Bigger. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

2.  It  is  first  urged  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  that  it 
does  not  allege  that,  at  the  time  of  the  commencement  of 
the  action,  plaintiff  was  the  owner  and  entitled  to  the 
possession  of  the  goods.  But  counsel  overlooks  the  sixth 
subdivision  of  the  complaint,  which  states  that,  at  all 
times  and  dates  mentioned,  plaintiff  was  and  now  is  the 
owner  and  entitled  to  the  immediate  possession  of  the 
property,  which  is  a  sufficient  allegation  in  that  regard. 

3.  The  question  for  determination  is  whether,  by  the 
delivery  of  the  goods  to  Adams,  such  a  title  passed  that 
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an  innocent  purchaser  from  him  might  acquire  a  title 
thereto  as  against  plaintiff.  That  depends  upon  whether 
the  sale  was  one  in  which  the  title  to  the  goods  was  to 
remain  in  the  vendor,  until  some  condition  precedent  is 
fulfilled,  or  the  delivery  was  unconditional. 

4.  The  law  presumes  a  sale  to  be  for  cash,  when 
nothing  is  said  to  the  contrary,  and,  upon  a  sale  for 
cash,  payment  and  delivery  are  concurrent  acts.  If  the 
price  is  not  paid  at  the  time  of  the  delivery  of  the  goods 
the  vendor  may  immediately  reclaim  them.  Mechem, 
Sales,  §  551. 

"Where  the  buyer  is  by  the  contract  bound  to  do  any- 
thing as  a  condition,  either  precedent  or  concurrent,  on 
which  the  passing  of  the  property  depends,  the  property 
will  not  pass  until  the  condition  be  fulfilled,  even  though 
the  goods  may  have  been  actually  delivered  into  the  pos- 
session of  the  buyer.''    Benjamin,  Sales,  §  320. 

And  in  his  notes  to  this  rule,  at  page  299,  he  says : 

"It  being  clear  that,  in  the  absence  of  any  credit 
expressly  or  impliedly  allowed,  pajonent  is  a  condition 
precedent,  or  at  least  concurrent,  it  necessarily  follows 
that  the  right  of  property  does  not  pass  until  that  is  done, 
even  though  the  article  is  delivered." 

No  title  will  pass  even  to  an  innocent  purchaser,  for 
value  from  the  vendee,  unless  the  circumstances  show 
that  the  vendor  waived  his  right  to  immediate  payment : 
Johnson-Brinkman  Co.  v.  Central  Bank,  116  Mo.  558,  570 
(22  S.  W.  813:  38  Am.  St.  Rep.  615.) 

5.  Whether  the  vendor,  upon  delivery  of  the  goods, 
thereby  waives  immediate  cash  payment  and  thus  permits 
the  title  to  pass,  is  a  question  of  fact  to  be  determined 
from  the  circumstances. 

6.  If  the  delivery  is  voluntarily  made,  without  immedi- 
ate payment  being  insisted  on,  the  condition  is  waived. 
Some  authorities  hold  that,  in  case  of  an  innocent  pur- 
chaser from  the  vendee,  waiver  will  be  more  readily 
inferred  from  delivery,  if  there  is  no  express  reservation 
of  title:    Mechem,  Sales,  §  554;  Benjamin,  Sales,  p.  219; 
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National  Bank  of  Commerce  v.  R.  R.  Co.  44  Minn.  224  (46 
N.  W.  342,  560 :  9  L.  R.  A.  263 :  20  Am.  St.  Rep.  566) ; 
Hirschom  v.  Canney,  98  Mass.  149;  Armour  v.  Pecker, 
123  Mass.  143. 

7.  In  the  present  case  the  sale  was  a  cash  sale,  and  pay- 
ment was  attempted  to  be  made  by  check  on  the  bank  in 
which  the  purchaser  had  neither  funds  nor  credit.  Deliv- 
ery of  the  goods  was  made  with  the  understanding  that 
the  check  represented  the  cash.  The  delivery  was,  there- 
fore, conditioned  that  the  check  would  be  honored.  There 
is  a  distinction  between  a  sale,  induced  by  fraud,  in  which 
the  vendor,  in  ignorance  of  the  fraud,  transfers  the  title 
and  possession,  in  which  the  sale  is  voidable,  but  not  void, 
and  an  innocent  purchaser  from  the  vendee  may  acquire  a 
good  title  (Bums  v.  Kennedy,  49  Or.  588:  90  Pac.  1102; 
Truxton  v.  Fait  &  Slagle  Co.,  1  Pennewell  (Del.)  483:  42 
Atl.  431:'  73  Am.  St.  Rep.  81;  Moore  v.  Moore,  112 
Ind.  149:  13  N.  E.  673:  2  Am.  St.  Rep.  170) ;  and  a  case 
in  which  the  vendor  does  not  intend  to  part  with  the  title 
until  the  price  is  paid,  the  delivery  and  payment  being 
concurrent  acts,  and  although  the  goods  are  delivered  to 
the  vendee,  yet,  without  payment,  no  title  will  pass.  In 
the  one  case  it  is  intended  that  the  title  shall  pass ;  in  the 
other,  that  it  shall  not:  National  Bank  of  Commerce  v. 
R.  R.  Co.,  44  Minn.  224  (46  N.  W.  342,  560 :  9  L.  R.  A. 
263 :  20  Am.  St.  Rep.  566)  ;  Hodgson  v.  Barrett,  33  Ohio 
St.  63  (31  Am.  Rep.  527.) 

It  is  said  in  Evansville  &  Terra  Haute  Railroad  Co.  v. 
Erwin,  84  Ind.  457,  464 : 

"Where  payment  is  to  be  made  simultaneously  with 
delivery,  and  is  omitted,  evaded,  or  refused  by  the  vendee 
on  getting  the  goods  under  his  control,  the  delivery  in 
such  a  case  is  merely  conditional,  and  the  nonpayment 
would  be  an  act  of  fraud  entering  into  the  original  agree- 
ment, which  would  render  the  whole  contract  void,  and 
the  seller  would  have  the  right  instantly  to  reclaim  the 
goods." 
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The  judge  quotes  with  approval  from  Cog  gill  v.  Hart- 
ford R.  R.  Co.,  3  Gray  (Mass.)  545: 

"The  vendee,  in  such  cases,  acquires  no  property  in 
the  goods.  *  *  The  delivery,  which  in  ordinary  cases 
passes  the  title  to  the  vendee,  must  take  effect  according 
to  the  agreement  of  the  parties.  *  *  The  vendee,  there- 
fore, in  such  cases  having  no  title  to  the  property,  can 
pass  none  to  others." 

He  further  holds  that  the  attempted  sale  by  the  vendee 
did  not  preclude  the  vendor  from  regaining  his  property. 

In  Schneider  v.  Lee,  33  Or.  578  (17  Pac.  269),  relating 
to  a  conditional  sale,  where  it  was  urged  that  the  pur- 
chaser from  the  vendee  in  such  a  case  should  be  pro- 
tected, Mr.  Justice  Thayer  holds  to  the  contrary,  follow- 
ing Singer  Mfg.  Co.  v.  Graham,  8  Or.  17  (34  Am.  Rep. 
572),  and  Harkness  v.  RusseU,  118  U.  S.  663  (7  Sup.  Ct. 
51 :  30  L.  Ed.  285.)  In  the  sale  in  the  case  of  Schneider 
V.  Lee,  the  title  was  expressly  reserved,  pending  payment, 
but  the  vendor's  rights  did  not  depend  upon  notice  to  the 
subvendee,  but  upon  want  of  title  in  the  original  vendee. 

8.  In  National  Bank  of  Commerce  v.  R.  R  .Co.,  44  Minn. 
224  (46  N.  W.  342,  560:  9  L.  R.  A.  263:  20  Am.  St.  Rep. 
566).  Johnson-Brinkman  Co.  v.  Central  Bank,  116  Mo. 
558,  570  (22  S.  W.  813:  38  Am.  St.  Rep.  615),  Canadian 
Bank  v.  McCrea,  106  111.  281,  and  Commonivealth  v.  Dev- 
lin, 141  Mass.  423  (6  N.  E.  64),  the  sales  were  for  cash 
and  payments  were  made  by  checks,  which  were  dishon- 
ored, and  it  was  held  that  no  title  passed  to  the  vendee, 
and  that  the  goods  might  be  reclaimed  by  the  vendor  from 
a  subsequent  purchaser. 

Mechem,  Sales,  §  554,  states  that,  where  the  payment  of 
the  purchase  price  is  expressly  or  impliedly  a  condition 
precedent  to  the  passing  of  title,  the  delivery  is  deemed  to 
be  conditional,  and,  if  payment  is  refused,  the  vendor  may 
reclaim  his  goods  either  from  the  vendor  or  any  one 
claiming  through  him.  To  the  same  effect  are  Sections 
551,  552,  555,  Id.;  Benjamin,  Sales,  §§  320,  343,  and  note 


Johnson  v.  Iankovbtz.  [57  Or. 


on  page  299;  Johnson-Brinkman  Co.  v.  Central  Bank,  116 
Mo.  558,  570  (22  S.  W.  813:  38  Am.  St.  Rep.  615); 
Sational  Bank  of  Commerce  v.  R.  R.  Co.,  44  Minn.  224 
(46  N.  W.  342,  660 :  9  L.  R.  A.  263 :  20  Am.  St.  Rep.  566) ; 
Hirschom  v.  Canney,  98  Mass.  149;  Armour  v.  Pecker, 
123  Mass.  143 ;  Evansville  &  Terra  Haute  Railroad  Co.  v. 
Envin,  84  Ind.  457,  464 ;  Furniture  Co.  v.  Hill,  87  Me.  17 
(32  Atl.  712) ;  Dudley  v.  Sawyer,  41  N.  H.  326. 

If  the  intention  of  the  vendor  in  a  cash  sale,  as  gath- 
ered from  the  circumstances  of  the  transaction,  was  to 
pass  the  title  with  the  delivery  of  possession  or  if  he 
waived  immediate  payment,  then  as  to  an  innocent  pur- 
chaser the  title  will  pass.  Mechem,  Sales,  §  652 ;  Bowen 
V.  Burk,  13  Pa.  146 ;  Furniture  Co.  v.  Hill,  87  Me.  17  (32 
Atl.  712;  Oester  v.  Sitlington,  115  Mo.  247  (21  S.  W, 
820.)  As  to  such  a  waiver  of  immediate  pajrment,  see, 
also,  note  to  Fishback  v.  Van  Dusen,  33  Minn.  Ill  (22 
N.  W.  244)  in  24  Am.  Law  Reg.  (N.  S.)  514. 

In  the  present  case  every  circumstance  tends  to  show 
that  the  vendor  did  not  waive  immediate  payment  of  the 
price  of  the  goods.  The  purchaser  was  a  stranger  to  him, 
and  there  was  no  intention  to  deliver  the  goods  upon  his 
credit,  but  plaintiff  expected  to  receive  the  cash  upon  the 
presentation  of  the  check,  and  evidently  would  not  have 
parted  with  the  goods  otherwise.  The  delivery  was  condi- 
tional, and  defendant  acquired  no  title. 

The  judgment  is  affirmed.  Affirmed. 
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i  Submitted  on  briefs  without  argument,  decided  July  26,  1910. 

HOWELL  V.  WHEELEB. 

[109  Pac.  865.] 

Afpbal  and  Error — Record — Evidence. 

The  sufficiency  of  the  evidence  to  Justify  the  decree  will  not  be  consid- 
ered, where  the  testimony  is  not  in  the  record. 

From  Coos:    James  W.  Hamilton,  Judge. 

This  is  a  suit  by  William  Howell  against  Edgar  L. 
Wheeler,  and  Luella  Wheeler,  his  wife,  Prosper  Mill  Com- 
pany, a  corporation,  William  Hicking,  W.  S.  McFarland, 
and  Cora  B.  McFarland,  his  wife,  W.  R.  Mavity,  Annia  A. 
Mundy,  Clarence  Y.  Lowe,  Sarah  A.  Fahy,  Francis  J. 
Fahy,  G.  B.  Cox,  sometimes  known  as  Glenn  Cox,  and 
Bank  of  Bandon,  a  corporation,  to  reform  a  certain  deed 
set  forth  in  the  complaint,  so  that  the  same  would  show 
that  the  timber  on  the  lands  described  in  said  deed  were 
excepted  and  reserved  therefrom,  and  that  the  plaintiff, 
William  Howell,  had  one  year  from  the  date  of  said  deed 
in  which  to  remove  said  timber.  From  a  decree  in  favor 
of  plaintiff,  defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  over  the  name  of  Mr. 
Austin  S.  Hammond. 

For  respondent  there  was  a  brief  over  the  name  of  Mr. 
Joseph  W.  Bennett. 

Opinion  Per  Curiam. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
adjudging  that  plaintiff  is  the  owner  of  the  standing 
timber  on  160  acres  of  land,  situated  in  Coos  County, 
Oregon. 

The  only  question  raised  by  the  assignments  of  error  is 
as  to  whether  the  evidence  is  sufficient  to  justify  the 
decree.  The  testimony  in  the  case  is  not  in  the  record 
before  us,  and  we  have  no  alternative  but  to  affirm  the 
decree. 

The  decree  is  affirmed.  Affirmed. 

Slg.  2 
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HABDING  V.  OBEOON-IDAHO  COMPANY. 

[110  Pac.  412.1 

KxcEPTioNS,  Bill  op — Time  por  Settlement. 

1.  Where  a  Judgment  was  entered  February  4th,  notice  of  appeal 
served  on  February  16th,  and  the  appeal  perfected  on  February  26  th,  and 
a  bill  of  exceptions  was  presented  to  the  trial  Judge  on  March  13th,  and 
allowed  on  the  17th,  and  a  transcript  filed  with  the  clerk  of  the  Supreme 
Court  on  April  3d,  the  fact  that  the  bill  of  exceptions  was  not  allowed 
until  after  the  appeal  was  perfected,  is  not  ground  for  striking  it  out,  the 
Supreme  Court  not  having  acquired  Jurisdiction  until  the  transcript  was 
filed. 

Trial — Taking  Question  from  Jury — Nonsuit — Sufpicienct  op  Evi- 
dence. 

2.  Where  there  is  any  evidence,  however  slight,  fairly  susceptible  of  an 
inference  or  presumption  tending  to  establish  the  material  averments  of 
the  complaint,  a  nonsuit  will  be  denied. 

Evidence — Admissions — Agents. 

3.  Where  the  president  of  a  corporation  is  not  a  party  to  an  action 
against  it,  his  acts  and  declarations,  made  while  acting  outside  of  his 
duties  and  authority  as  an  officer  of  the  corporation,  are  not  competent 
evidence  against  it. 

Principal  and  Agent — Authority  op  Agent — evidence — Declaration 
OF  Agent. 

4.  The  authority  of  an  agent  cannot  be  shown  by  his  own  statements 
or  acts  unless  it  is  shown  that  the  principal  knowingly  acquiesced  therein. 

Corporations — Authority  of  Officers — President. 

5.  The  ofllce  of  president  of  a  corporation  does  not  confer  authority  to 
bind  the  corporation  or  control  its  property,  but  his  power  as  an  agent 
must  be  sought  in  the  organic  law  of  the  organization,  the  by-laws,  or  in 
some  special  order  of  Its  board  of  directors,  or  must  be  implied  by  some 
acquiescence  or  ratification  on  the  part  of  the  corporation. 

Trial — Refusal  of  Nonsuit — Waiver  of  Error. 

6.  Where,  after  motion  for  nonsuit  has  been  overruled,  defendant  goes 
into  his  defense  and  the  defects  in  plaintiff's  case  are  supplied,  the  appel- 
late court  win  not  review  the  ruling  upon  the  motion. 

Loos  and  LiOggino — Contracts  Relating  to — ^Assignment. 

7.  Where  F.  was  the  owner  of  timber  land,  and  S.  contracted  to  con- 
struct a  sawmill  thereon,  and  F.  agreed  to  furnish  timber  and  do  the 
logging  and  deliver  the  logs  at  the  mill  for  a  certain  price,  and  S.  guar- 
anteed that  the  mill  cost  of  manufacturing  the  logs  and  lumber  should 
not  exceed  a  certain  price,  and  it  was  agreed  that  they  should  share  In  the 
profits,  where  S.  sold  the  mill  to  F.,  and.  in  the  meantime.  F.  organized  a 
corporation  and  sold  to  It  the  timber  and  assigned  to  It  his  interests  In  the 
contract,  reserving  the  obligation  to  do  the  logging  and  to  receive  the 
profits  arising  therefrom,  the  corporation  became  the  owner  of  the  timber 
obligated  to  sell  it  to  F.  for  the  price  named  In  the  contract  and  one-half 
of  the  net  proceeds  of  manufacturing  It  while  F.  was  to  do  the  logging  and 
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cut  the  timber  into  lumber  and  sell  and  dispose  of  the  lumber ;  and  the 
corporation  assumed  no  liability  for  expenses  incurred  either  in  the  loggrins 
operations  or  in  the  operations  of  the  mill. 

Corporations — Actions — Bvidbncb — Sufficibnct. 

8.  In  an  action  against  a  corporation,  evidence  held  not  to  show  that  a 
corporation  authorized  Its  president  to  use  its  name  or  credit  in  conducting 
the  business  or  that  it  held  him  out  as  its  agent  or  acquiesced  In  his  acts 
80  as  to  render  it  liable  on  a  contract  sued  on. 

From  Douglas :    James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  action  was  brought  by  J.  Harding  against  the 
Oregon-Idaho  Company,  a  corporation,  to  recover  the 
price  of  certain  goods,  wares  and  merchandise  alleged  to 
have  been  sold  and  delivered  by  plaintiff  to  the  defendant, 
a  corporation,  and  to  other  parties,  between  October  1, 
1907,  and  February  29,  1909,  at  defendant's  special 
instance  and  request,  through  L.  R.  Ferbrache,  its  presi- 
dent and  manager,  and  also  to  recover  money  paid  to 
other  parties  under  like  circumstances. 

It  is  alleged  that  defendant  is  a  private  corporation, 
organized  and  existing  under  the  laws  of  this  State,  and 
engaged  in  the  business  of  manufacturing  lumber,  with 
its  mill  and  principal  place  of  business  at  Glendale,  in 
Douglas  County. 

The  answer  consists  of  a  general  denial.  The  cause 
was  tried  before  a  court  without  a  jury,  and  at  the  con- 
clusion of  plaintiff's  case  defendant  moved  for  an  invol- 
untary nonsuit,  based  principally  upon  the  assertion  that 
there  was  no  competent  evidence  to  connect  the  defendant 
with  the  several  transactions  upon  which  the  right  to 
recover  is  predicated.  The  motion  was  denied,  where- 
upon defendant  offered  testimony,  tending  to  show  that  it 
did  not  own  or  have  any  interest  in  the  operation  of  the 
sawmill.  But  the  court  found  that  defendant  and  Fer- 
brache were  jointly  engaged  in  getting  out  sawlogs  in  the 
vicinity  of  Glendale,  and  in  manufacturing  lumber  there- 
from ;  that  Ferbrache  was  the  principal  owner  of  the  cap- 
ital stock  of  the  defendant  corporation,  and  president 
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thereof;  that  by  consent  and  agreement  of  defendant^ 
Ferbrache  was  in  control  of  its  property  and  acting  as  its 
agent,  and  while  so  engaged  had  agreed  with  plaintiff 
that  goods  should  be  furnished  by  him  to  the  employees 
of  defendant  and  Ferbrache,  which  should  be  charged  to 
and  paid  by  the  latter,  out  of  the  wages  due  such  em- 
ployees; that  under  such  agreement,  and  upon  special 
orders  executed  by  Ferbrache,  goods  to  the  amount  of 
$840.15  were  furnished  by  plaintiff  to  Ferbrache  and  to 
his  employees,  which  goods  had  not  been  paid  for, 
although  Ferbrache  had  withheld  and  retained  from  the 
wages,  due  the  persons  securing  the  goods,  an  amount 
exceeding  the  sum  found  to  be  due  plaintiff.  Judgment 
for  that  amount  was  accordingly  entered  in  plaintiff's 
favor,  from  which  defendant  has  appealed. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of  Mr. 
John  K.  Kollock  and  Mr.  Albert  Abraham,  with  an  oral 
argument  by  Mr.  Kollock. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Fullerton  &  Orcutt,  with  an  oral  argument  by  Mr. 
Albert  N.  Orcutt. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  We  find  in  the  record  a  motion  by  plaintiff  to  strike 
out  defendant's  bill  of  exceptions.  The  motion  is  based 
solely  upon  the  fact  that  the  bill  of  exceptions  was  pre- 
sented to  the  trial  judge  and  settled  and  allowed  by  him 
a  few  days  after  the  appeal  was  perfected.  No  argument 
in  support  of  the  motion,  either  in  typewritten  brief,  as 
required  by  the  rules  of  this  court,  or  orally  at  the  hear- 
ing on  the  merits  of  the  whole  cause,  has  been  furnished  to 
this  court.  Under  such  circumstances  we  would  perhaps 
be  justified  in  summarily  overruling  the  motion  as  having 
been  abandoned  or  waived.  We  have,  however  to  the 
same  extent  looked  into  the  question  suggested  by  the 
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motion,  but  find  no  merit  in  it.  The  judgment  was 
entered  on  February  4,  1909,  notice  of  appeal  was  served 
on  the  16th,  and  the  appeal  was  perfected  on  the  26th. 
The  bill  of  exceptions  was  presented  to  the  trial  judge  on 
March  13th,  allowed  on  the  17th,  and  the  transcript  filed 
with  the  clerk  of  this  court  on  April  3,  1909. 

This  court  has  pursued  a  very  liberal  policy  in  constru- 
ing the  power  of  a  trial  court  to  settle  and  sign  a  bill  of 
exceptions ;  the  rule  adopted  being  that,  because  the  stat- 
ute has  fixed  no  time  in  which  the  bill  should  be  presented 
and  allowed,  the  matter  is  within  the  discretion  of  the 
trial  judge,  and,  when  exercised,  his  decision  or  action 
will  not  be  disturbed.  In  Henrichsen  v.  Smith,  29  Or.  475 
44  Pac.  486:  44  Pac.  496)  it  was  held  that  the  failure  of 
an  appellant  to  submit  his  bill  of  exceptions  within  the 
time  limited  by  the  trial  judge,  after  the  expiration  of 
the  term,  does  not  prevent  the  judge  from  thereafter 
siping  it,  if  otherwise  proper.  For  a  general  review  of 
the  Oregon  cases  on  this  subject,  see  Hayes  v.  Clifford, 
42  Or.  568  (72  Pac.  1.)  The  service- and  filing  of  the 
notice  of  appeal,  and  the  execution  and  service  of  the 
undertaking  thereon,  does  not  of  itself  deprive  the  lower 
court  of  jurisdiction  or  confer  jurisdiction  on  this  court; 
that  is  accomplished  by  filing  within  30  days  thereafter 
the  transcript  in  the  case  with  the  clerk  of  this  court. 
Section  553,  B.  &  C.  Comp.  Under  the  circumstances  pre- 
sented by  the  motion,  the  judge  had  power  to  act,  and, 
having  acted,  this  court  cannot  disregard  what  was  done. 
The  motion  is  therefore  overruled. 

2.  Considering  the  motion  for  nonsuit,  the  rule  is  well- 
settled  in  this  State  that  if  there  is  any  evidence,  how- 
ever slight,  fairly  susceptible  of  an  inference  or  presump- 
tion, tending  to  establish  the  material  averments  of  the 
complaint,  it  is  the  duty  of  the  court  to  deny  the  motion : 
Currey  v.  Butcher,  37  Or.  380  (61  Pac.  631) ;  Perkins  v. 
McCullough,  36  Or.  146  (59  Pac.  182;  Putnam  v.  Stalker, 


88  Harding  v.  Oregon-Idaho  Company.  [57  Or. 

50  Or.  212  (91  Pac.  363.)  But  after  a  careful  scrutiny 
of  plaintiff's  evidence  we  are  unable  to  discover  any  com- 
petent evidence  from  which  an  inference  may  be  drawn 
that  the  defendant  owned  any  interest  in  the  mill,  or  had 
an3^hing  to  do  with  its  operation,  or  that  Ferbrache,  by 
express  or  implied  authority,  was  authorized  to  contract 
for  defendant.  Nor  does  the  evidence  tend  to  show  that 
he  attempted  to  bind  the  defendant  in  any  transaction 
connected  with  this  case.  There  is  evidence  sufficient  to 
show  that  the  defendant  is  a  duly  organized  and  existing 
corporation,  invested  with  power  to  engage  in  the  manu- 
facture of  lumber,  but  there  is  no  direct  evidence  that  the 
defendant  owned  any  sawmill,  or  was  engaged  in  the 
business  of  manufacturing  lumber,  or  in  any  branch  of 
business  connected  therewith;  nor  do  we  think  there  is 
any  competent  evidence  from  which  an  inference  might 
be  drawn  that  it  was  so  engaged. 

3.  It  is  admitted  that  the  defendant  owned  consider- 
able timber  land  in  the  vicinity  of  Glendale,  and  that  one 
L.  R.  Ferbrache  is  the  president  of  the  defendant.  Plain- 
tiff, testifying  in  response  to  a  question  directed  to  him, 
to  state  whether  he  had  had  any  agreement  with  the 
defendant  through  Ferbrache,  president,  to  deliver  goods 
from  his  store  to  the  employees  of  the  defendant,  said  that 
he  had.  This  question  assumes  that  the  defendant  was 
engaged  in  some  business,  and  had  employees,  without 
any  proof  having  been  offered  to  establish  such  facts ;  but 
when  plaintiff  was  asked  to  state  what  the  agreement  was, 
he  said : 

"He  (Ferbrache)  told  me  to  let  the  men  have  anything 
that  they  wanted,  not  to  exceed  what  they  had  coming  to 
them,  and  he  would  see  that  it  was  held  out  of  their  pay." 

This  tends  to  show  only  an  agreement  personal  to  Fer- 
brache, and  not  with  defendant;  and,  unless  some  other 
competent  evidence  was  offered,  tending  to  show  that  the 
defendant  was  operating  some  business  under  the  man- 
agement of  Ferbrache,  that  the  employees  referred  to 
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were  its  employees,  and  that  it  received  the  benefit  there- 
of, such  an  agreement  would  not  bind  the  defendant.  The 
merchandise  furnished  by  plaintiff  under  this  agreement 
was  charged  on  his  books  of  account  to  Ferbrache  person- 
ally, and  none  of  the  items  included  in  his  demand  were 
charged  to  the  defendant.  But  it  is  sought  to  connect  the 
defendant  with  these  transactions  by  attempting  to  show 
that  defendant  was  the  owner  of  the  mill,  and  that  the 
business  conducted  by  Ferbrache  was  its  business.  For 
this  purpose  plaintiff  testified  that  he  saw  where  the 
name  "Oregon-Idaho  Company"  had  been  painted  on  some 
of  the  machinery  in  the  mill,  and  introduced  a  number  of 
railroad  way-bills,  showing  that  material  and  parts  of 
machinery  had  been  shipped  to  Glendale,  apparently  by 
the  defendant  as  consignor,  and  that  such  property  had 
been  received  and  receipted  for  by  Ferbrache,  as  president 
of  the  defendant,  and  by  one  A.  E.  Shiria,  who  was  acting 
as  superintendent  of  the  mill,  and  that  such  material  and 
machinery  had  been  used  in  the  mill,  but  it  was  not  shown 
that  such  things  had  been  done  by  any  one  authorized  to 
act  for  the  company,  nor  that  they  were  done  with  the 
knowledge,  and  acquiescence  of  any  of  the  officers  of 
the  company  other  than  Ferbrache,  who  it  was  admitted 
is,  in  fact,  president  of  the  defendant.  A.  E.  Shiria,  how- 
ever, testified  in  plaintiff's  behalf  that  he  constructed  this 
niill  for  himself,  and  sold  it  to  Ferbrache,  and  was  there- 
after employed  to  act  as  superintendent  of  the  mill,  but 
that  he  did  not  know  who  in  fact  owned  the  mill ;  that  he 
had  been  directed  by  Ferbrache  to  order  material  and 
machinery  for  the  mill  either  in  his  (Ferbrache's)  name, 
or  in  the  name  of  the  Oregon-Idaho  Company,  saying  that 
it  made  no  difference ;  and  that  he,  witness,  caused  the 
material  and  machinery,  shown  by  the  waybills,  to  be 
shipped  in  the  name  of  the  company.  We  find  in  the 
record  another  piece  of  evidence,  consisting  of  a  number 
of  time  checks,  that  had  been  issued  to  employees  in  and 
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about  the  mill  and  logging  business,  showing  upon  their 
face  a  specified  amount  due  for  wages  to  the  person 
named  therein,  and  payable  within  thirty  days.  These 
time  checks  are  upon  a  printed  form,  with  the  name  of 
the  defendant  printed  at  the  bottom.  Some  of  them  have 
been  signed  by  Ferbrache,  as  president  of  the  defendant, 
and  also  have  written  thereon,  with  pen  and  ink,  his  per- 
sonal guaranty  of  payment.  They  are  not  connected  with 
any  transaction  involved  in  this  action,  although  some  of 
them  appear  to  have  been  issued  to  some  of  the  same  per- 
sons to  whom  plaintiff  furnished  goods.  They  are  appar- 
ently offered  as  admissions  by  the  defendant  of  its  inter- 
est in  the  business  and  of  its  liability  for  the  wages  of  the 
employees.  But  Shiria  testifies  that  by  direction  of  Fer- 
brache he  prepared  and  submitted  to  him  the  form  for 
these  time  checks,  and  that  after  they  were  printed  and 
some  of  them  had  been  signed  by  Ferbrache  as  president, 
he  filled  them  out  and  issued  them  to  employees  working 
in  the  logging  camp,  as  occasion  required,  but  there  is  no 
direct  evidence  that  Ferbrache  had  any  express  authority 
from  defendant  to  issue  such  time  checks,  or  that  any 
other  officer  of  the  defendant  corporation  had  knowledge 
thereof,  or  recognized  the  defendant's  liability  on  account 
thereof.  Some  of  them  came  into  plaintifTs  hands,  and, 
not  being  paid,  he  brought  a  separate  action  against 
defendant  and  Ferbrache  jointly  to  recover  the  amount 
acknowledged  to  be  due  thereon,  and  attached  the  mill 
property,  a  donkey  engine  and  some  other  property. 
Plaintiff  testifies  that  after  the  action  was  filed  and  the 
attachment  was  made,  "they  came  in  and  paid"  to  his 
attorney,  Mr.  Orcutt,  the  amount  demanded,  and  the 
action  was  dismissed.  But  it  was  not  shown  that  pay- 
ment was  made  by  the  corporation  or  by  any  one  other 
than  Ferbrache.  After  the  present  action  was  brought, 
a  part  payment,  amounting  to  $1,000,  was  made  to  plain- 
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tiff  upon  the  amount  demanded  by  him,  but  it  was  paid  by 
Ferbrache  personally. 

The  foregoing  is  a  brief  statement  of  plaintiff's  testi- 
mony, upon  which  he  relies  to  establish  defendants  inter- 
est in  the  business  and  its  liability  upon  Ferbrache's  deal- 
ings with  plaintiff,  excepting  perhaps  there  were  shown 
declarations  of  Ferbrache  to  plaintiff  and  to  third  parties 
to  the  effect  that  he  was  president  of  the  corporation; 
that  he  owned  80  per  cent  of  its  stock;  that  he  was  the 
corporation,  because  he  owned  most  of  the  stock,  and 
that  he  had  turned  over  to  the  corporation  the  mill  and 
logging  business.  But  there  was  other  evidence  that  he 
owned  no  more  than  a  bare  majority  of  the  stock,  and 
that  others,  having  no  connection  with  the  transactions 
in  question,  owned  and  held  a  substantial  amount  of  the 
stock  of  the  defendant  corporation.  Ferbrache  is  not  a 
party  to  this  action,  and  his  acts  and  declarations,  made 
while  acting  outside  of  his  duties  and  authority  as  an 
officer  of  the  defendant,  are  not  competent  evidence 
against  it. 

4.  The  authority  of  the  agent  cannot  be  shown  by  the 
alleged  agent's  own  statements  or  acts,  unless  it  be  shown 
that  the  principal  knowingly  acquiesced  therein :  Connell 
V.  McLoughlin,  28  Or.  230  (42  Pac.  218) ;  Harrisburg 
Lumber  Co.  v.  Washburn,  29  Or.  150,  163  (44  Pac.  390) ; 
Wicktorwitz  v.  Ins.  Co.,  31  Or.  569  (51  Pac.  75) ;  Han- 
nan  v.  Greenfield,  36  Or.  97,  103  (58  Pac.  888) ;  Sloan  v. 
Sloan,  46  Or.  36,  39  (78  Pac.  893). 

5.  Neither  does  the  office  of  president  of  a  corporation 
confer  authority  to  bind  the  corporation  or  control  its 
property:  10  Cyc.  903;  Wait  v.  Nashua  Armory  Ass'n, 
66  N.  H.  581  (23  Atl.  77 :  14  L.  R.  A.  356 :  49  Am.  St. 
Rep.  630) ;  Lyndon  Mill  Co.  v.  Lyndon  Literary  Inst,  63 
Vt  581  (22  Atl.  575:  25  Am.  St.  Rep.  783).  The  presi- 
dent's power  as  an  agent  must  be  sought  in  the  organic 
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law  of  the  organization — ^the  by-laws — or  in  some  special 
order  of  its  board  of  directors,  or  must  be  implied  by 
some  acquiescence  or  ratification  on  the  part  of  the  cor- 
poration, whose  powers  are,  under  the  law,  exercised  by 
the  directors :  Crawford  v.  Albany  Ice  Co.,  36  Or.  535,  537 
(60  Pac.  14). 

6.  In  the  present  case  it  is  not  shown  or  attempted  to 
be  shown  by  plaintiff  that  Ferbrache  ever  claimed  to  be 
acting  for  the  defendant  in  any  of  the  transactions 
involved  in  this  action,  or  that  the  business  he  was  con- 
ducting belonged  to  the  defendant,  or  that  it  had  any 
interest  therein,  or  that  he  attempted  to  bind  it  by  con- 
tract. Plaintiff,  however,  invokes  the  rule  announced  in 
Bennett  v.  Northern  Pac.  Express  Co.,  12  Or.  49,  68 
(6  Pac.  160),  to  the  effect  that  where  defendant,  after 
motion  for  nonsuit  has  been  overruled,  goes  into  his 
defense,  and  the  defects  in  plaintiff's  case  are  supplied, 
the  appellate  court  will  not  review  the  ruling  upon  the 
motion.  This  case  was  followed  and  applied  in  Trickey 
V.  Clark,  50  Or.  516,  519  (93  Pac.  457) ;  Freeman  v. 
Trammer,  50  Or.  287  (91  Pac.  1077),  and  Patty  v.  Salem 
Flouring  Mills  Co.,  53  Or.  350,  363  (96  Pac.  1106:  98 
Pac.  521 :  100  Pac.  298).  There  can  be  no  question  about 
the  principle  enunciated,  but  how  it  is  to  aid  plaintiff  in 
this  case  we  are  unable  to  ascertain. 

7.  No  particular  testimony  offered  by  the  defendant 
has  been  pointed  out  by  plaintiff's  counsel  as  supplying 
the  apparent  deficiency  in  his  case.  We  presume,  how- 
ever, that  some  reliance  is  put  upon  the  written  contract 
offered  by  the  defendant,  for  it  appears  that  it  was  upon 
such  contract  that  the  lower  court  based  its  findings. 
This  contract  was  executed  between  Ferbrache  and  Shiria 
and  has  to  do  with  the  construction  and  operation  of  the 
mill.  The  proof  preliminary  to  its  introduction  shows  that 
at  the  time  of  it  execution  Ferbrache  was  the  owner  of 
some  3,000  acres  of  timber  land,  known  as  the  Abraham 
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tract,  which  fact  is  also  recited  in  the  contract,  and  that 
A.  E.  Shiria  wished  to  construct  a  mill  to  saw  all  timber 
thereon  into  lumber.  He  agreed  in  the  contract  to  con- 
struct on  the  land  within  ninety  days  a  sawmill  of  a  cer- 
tain specified  capacity,  and  when  completed  to  operate  it 
and  cut  the  timber  into  lumber.  Ferbrache  agreed  to 
furnish  the  timber  at  $1,00  per  M.  stumpage,  and  to  do 
the  logging  and  deliver  the  logs  at  the  mill  for  the  price  of 
$4.00  per  M.  board  measure.  Shiria  guaranteed  that  the 
mill  cost  of  manufacturing  the  logs  into  lumber  should 
not  exceed  $3.00  per  M. 

The  foregoing  items  were  to  be  paid  first  in  the  order 
mentioned  out  of  the  proceeds  derived  from  the  sale  of 
the  lumber.  Then  the  contract  declares  that  Ferbrache 
and  Shiria  were  to  be  equal  partners  in  the  profits  arising 
from  the  manufacturing  of  the  timber  into  lumber  under 
this  contract.  The  former  built  the  logging  roads  and 
furnished  the  machinery  and  equipment  necessary  to  do 
fte  logging.  The  latter  built  the  mill,  but  before  its 
completion  he  sold  it  to  Ferbrache.  In  the  meantime 
Ferbrache  organized  the  defendant  corporation,  and  sold 
and  conveyed  to  it  the  timber,  and  assigned  to  it  his  inter- 
est in  the  above-mentioned  contract,  but  reserved  to  him- 
self the  obligation  to  do  the  logging  and  to  receive  the 
profits  arising  therefrom.  The  result  of  all  these  trans- 
^ion  was  to  leave  the  defendant  the  owner  of  the  timber, 
but  obligated  by  the  Shiria  contract  to  sell  it  to  Ferbrache 
for  $1.00  per  M.  stumpage,  and  one-half  of  the  net  pro- 
ceeds of  manufacturing  it  into  lumber;  while,  on  the 
other  hand,  Ferbrache,  by  purchasing  Shiria's  interest, 
was  to  do  the  logging,  cut  the  timber  into  lumber  at  a 
cost  not  to  exceed  $7.00  per  M.  board  measure,  and  to 
scU  and  dispose  of  the  lumber.  It  must  be  plain  from 
this  relation  of  the  parties  that  the  defendant  assumed 
no  liability  by  virtue  of  the  contract  for  the  expenses 
incurred,  either  in  the  logging  operations  or  in  the  opera- 
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tion  of  the  mill,  and  that  the  only  interest  it  had  in  such 
enterprise  was  in  the  net  profits  derived  from  the  sale  of 
the  lumber. 

8.  Nor  do  we  find  any  other  evidence  tending  to  show 
that  it  ever  authorized  Ferbrache  to  use  its  name  or  credit 
in  conducting  such  business,  or  that  it  held  him  out  as 
its  agent,  or  in  any  manner  acquiesced  in  the  acts  of 
Ferbrache  in  the  use  of  its  name  upon  the  time  checks 
issued,  or  in  purchasing  or  shipping  machinery  in  its 
name.  All  the  payments  made  to  the  creditors  of  the 
mill  or  logging  business  appear  to  have  been  made  by 
Ferbrache,  at  least  it  is  not  affirmatively  shown  that  any- 
thing was  ever  paid  by  the  corporation. 

It  follows  that  the  court  erred  in  denying  the  motion 
for  a  nonsuit,  and  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a  new  trial.  Reversed. 


Submitted  on  brief  a     Decided  Augrust   3,    1910. 

McCABE-DTJFBEY  TANHINa  CO.  v.  ETJBANES. 

[102   Pac    795;    110   Pac.   396.] 

TiMB — Computation — Excluding    First   Day. 

1.  Section  549,  B.  &  C.  Comp.,  provides  that  the  time  within  which 
an  act  is  to  be  done  shall  be  computed  by  excluding  the  first  day  and 
including  the  last.  Section  549,  subd.  2,  requires  the  adverse  party 
within  five  days  after  service  of  the  undertaking  on  appeal  to  except 
to  the  sufficiency  of  the  sureties.  A  notice  of  appeal  was  given  on 
January  23d.  On  the  same  day  an  under  taxing  was  served  and  filed. 
Held  that,  in  the  absence  of  exceptions  to  the  sufficiency  of  the  sureties, 
the  appeal  became  perfected  on  January  29th. 

Time — Computation — E'xcludinq   Sunday. 

2.  Under  Section  531,  B.  &  C.  Comp.,  providing  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding  the  first  day 
and  including  the  last,  unless  the  last  falls  on  a  Sunday,  in  which  case 
the  last  day  shall  also  be  excluded,  and  Section  553  requiring  the  filing 
of  the  transcript  on  appeal  within  30  days  after  the  appeal  is  perfected, 
an  appellant  whose  appeal  became  perfected  on  January  29th  had  until 
March  1st  following  within  which  to  file  his  transcript:  the  first  day 
and  the  last,  February  28th,  falling  on  Sunday,  being  excluded  In 
computing  the   time. 
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Certiorari — Sufficibnct  op  Pbtition — Motion  to  Quabh. 

3.  A  motion  to  quash  the  writ  of  review  is  the  proper  proceeding  to 
question  the  sufficiency  of  the  petition.  Under  Section  596,  B.  &  C. 
Comp..  providing  that  a  writ  of  review  shall  be  allowed  by  the  circuit 
court  or  Judge  thereof  or  the  county  court  or  Judge  of  the  county  wherein 
the  decision  sought  to  be  reviewed  was  made,  upon  petition  of  the  plaintiff, 
describing  the  same  with  convenient  certainty,  and  setting  forth  the 
errors  alleged  to  have  been  committed  therein,  the  merits  of  the  writ 
will  not  be  heard  on  a  motion  to  quash,  as  the  proceedings  can  only  be 
reviewed  upon  the  errors  alleged  in  the  petition  to  have  been  committed. 

Justices  of  the  Peace — Judgment — Docketing  in  Circuit  Court — 
Purpose. 

4.  The  docketing  of  the  Judgment  of  a  Justice  of  the  peace  In  the 
circuit  court  does  not  necessarily  terminate  the  Jurisdiction  of  the 
Justice's  court ;  it  being  merely  a  proceeding  whereby  a  creditor  may 
secure  a  lien  for  the  amount  of  the  Judgment  upon  the  real  property 
of  the  debtor. 

JuancBS  OF  the  Peace — Judgment — Opening. 

6.  Section  103,  B.  &  C.  Comp..  gives  courts  the  right  to  vacate  a 
Judgment  within  one  year,  for  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  Section  2237  provides  that  the  rules  in  Justice's  courts  governing 
mistakes  in  pleading,  vacating  defaults,  and  Judgments  for  mistake, 
Inadvertence,  surprise,  or  excusable  neglect,  etc.,  shall  be  as  prescribed 
in  the  code  of  civil  procedure  for  actions  in  courts  of  record.  Held,  that 
the  right  of  a  Justice  to  vacate  a  Judgment  exists,  regardless  of  the  filing 
of   the  transcript  in  the  circuit  court. 

Justices  of  the  Peace — Review  bt  Certiorari. 

6.  The  rulings  of  the  Justice's  court,  upon  the  sufficiency  of  the  plead- 
ings, can  be  corrected  on  appeal,  but  the  writ  of  review  only  lies  to 
review  the  action  of  the  lower  court  when  it  has  exceeded  its  Jurisdiction 
or  has  exercised  its  functions  erroneously,  and  Is  not  the  proper  method 
to    review   erroneous   rulings  as   to    the   sufficiency   of   pleadings. 

Decided  July  13.  1909. 

On  Motion  to  Dismiss. 

[102  Pac.  795.] 

From  Josephine :  Hiero  K.  Hanna,  Judge. 

This  is  an  action  by  the  McCabe-Duprey  Tanning  Co. 
against  J.  M.  Eubanks,  commenced  in  the  Justice's  Court 
of  Grants  Pass  District,  Josephine  County,  Oregon,  in 
which  court  judgment  was  rendered  in  favor  of  defendant 
on  the  pleadings.  The  circuit  court  rendered  a  judgment 
sustaining  a  writ  of  review  and  remanding  the  cause  with 
directions  to  try  the  said  action  on  its  merits.  From  the 
judgment  so  entered  in  the  circuit  court,  the  defendant 
appeals.    Respondent  files  motion  to  dismiss  the  appeal. 

Motion  Denied. 
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Mr.  Marcus  W.  Bobbins,  for  the  motion. 
Mr.  Oliver  S.  Brown,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  This  is  a  motion  to  dismiss  an  appeal  on  the  ground 
that  the  transcript  was  not  filed  within  the  prescribed 
time.  The  circuit  court  for  Josephine  County  sustained 
a  writ  of  review,  and  remanded  the  cause  to  the  justice's 
court  for  Grants  Pass  district,  with  directions  to  vacate 
a  judgment  rendered  therein  and  to  try  the  action  on 
its  merits.  To  reverse  the  ruling  of  the  circuit  court,  the 
defendant  gave  a  notice  of  appeal,  and  on  January  23, 
1909,  served  and  filed  an  undertaking  therefor,  to  which 
no  exception  was  taken  to  the  sufficiency  of  the  surety. 
The  adverse  party  or  his  attorney  must  except  to  the 
sufficiency  of  the  sureties  on  the  undertaking  within  five 
days  after  service  of  said  undertaking,  or  he  shall  be 
deemed  to  have  waived  his  right  thereto.  Section  549, 
subd.  2,  B.  &  C.  Comp. 

2.  By  computing  time  according  to  Section  531,  B.  &  C. 
Comp.,  the  first  day,  or  the  23d  of  January,  is  omitted, 
whereby  the  fifth  day  fell  on  the  28th  of  that  month,  fol- 
lowing which  day  the  appeal  became  perfected :  Boothe  v. 
Scriber,  48  Or.  561  (87  Pac.  887:  90  Pac.  1002.)  The  first 
day,  therefore,  on  which  the  transcript  could  legally  be 
filed  was  January  29,  1909,  and  the  defendant  was 
required  within  thirty  days  therefrom  to  file  in  this  court 
a  transcript  on  appeal.  Section  553,  B.  &  C.  Comp.  The 
statute  regulating  the  manner  of  computing  time  is  as 
follows : 

"The  time  within  which  an  act  is  to  be  done,  as  pro- 
vided in  this  code,  shall  be  computed  by  excluding  the 
first  day  and  including  the  last,  unless  the  last  day  fall 
upon  a  Sunday,  Christmas,  or  other  nonjudicial  day, 
in  which  case  the  last  day  shall  also  be  excluded." 

Section  531,  B.  &  C.  Comp.  According  to  the  above 
rule,  by  excluding  the  first  day — i.  e.,  the  29th  of  January 
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— ^the  defendant  had  two  days  remaining  in  that  month 
and  28  days  in  February,  in  order  to  complete  the  required 
30  days;  but  as  the  last  day,  or  the  28th  of  February, 
was  Sunday,  that  day  was  properly  excluded,  and  the 
defendant  was  allowed  until  the  following  day,  or  the 
1st  of  March,  1909,  within  which  to  file  the  transcript 
(Boothe  V.  Scriber,  48  Or.  561:  87  Pac.  887:  90  Pac. 
1002) ;  and,  as  he  filed  it  with  the  clerk  of  this  court  on 
that  day,  he  complied  with  the  rule  announced. 

The  motion  will  therefore  be  denied.  Denied. 


Decided  August  3,   1910. 

On  the  Merits. 

[110    Pac.    395.] 

This  case  was  submitted  without  argument,  under  the 
proviso  of  Rule  16  of  the  Supreme  Court,  50  Or.  580  (91 
Pac.  VIH) .  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  Oliver  S.  Brown. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  MarctLS  W.  Bobbins. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decision  of  the  circuit  court 
sustaining  a  writ  of  review  issued  to  the  justice's  court 
of  Grants  Pass  district. 

On  June  23, 1908,  plaintiff  commenced  an  action  against 
the  defendant  in  the  justice's  court  to  recover  $131.72, 
the  amount  due  for  two  rolls  of  leather  sold  by  it  to 
defendant,  the  complaint  alleging  that  no  part  of  such 
amount  had  been  paid,  except  the  return  of  one  roll  of 
leather  valued  at  $64.17.  A  demurrer  thereto  was  filed 
by  defendant,  which  was  overruled  by  the  court,  and  on 
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July  2d  a  judgment  was  rendered  thereon  in  favor  of 
plaintiff  for  the  sum  of  $81.05.  Thereafter,  on  July  6th, 
plaintiff  filed  a  certified  transcript  thereof  with  the  county 
clerk  of  Josephine  County,  who  immediately  docketed  the 
same  in  the  judgment  docket  of  the  circuit  court.  On  the 
same  day  defendant  filed  in  the  justice's  court,  under  the 
provisions  of  Section  103,  B.  &  C.  Comp.,  a  motion,  based 
upon  an  affidavit  for  an  order  to  be  relieved  from  said 
judgment,  and  for  leave  to  answer,  for  the  reason  that 
the  same  was  taken  against  him  through  his  mistake, 
inadvertence,  surprise,  and  excusable  neglect,  which 
motion  was  allowed  by  the  court.  An  answer  was  filed 
on  July  8th,  which  admits  the  original  liability  in  the 
sum  of  $131.72,  but  alleges  that  on  the  1st  day  of  March, 
1905  (1906),  "the  defendant  delivered  to  the  plaintiff 
one  roll  of  leather ;  that  the  plaintiff  accepted  said  roll  of 
leather  in  full  payment,  satisfaction,  and  discharge  of  the 
said  sum  of  $131.72."  Thereafter,  on  July  25,  1908,  no 
reply  having  been  filed,  defendant  moved  the  court  for 
judgment  upon  the  pleadings,  which  motion  was  resisted 
by  plaintiff,  on  the  ground  that  on  July  6, 1908,  a  certified 
transcript  of  said  judgment  had  been  filed  in  the  circuit 
court  of  Josephine  County,  and,  by  reason  thereof,  the 
justice  court  had  no  further  jurisdiction  in  the  cause.  The 
court  granted  the  judgment  in  favor  of  defendant  upon 
the  pleadings.  The  petition  for  the  writ  of  review  assigns 
but  one  ground  of  error,  viz.,  that  by  reason  of  the  filing 
of  the  transcript  of  the  judgment  in  the  circuit  court  on 
July  6,  the  said  justice's  court  lost  jurisdiction  of  the 
cause.  The  circuit  court  sustained  the  writ  but  on  other 
grounds,  viz.,  that  the  answer  did  not  state  a  good  defense, 
in  that  it  pleaded  accord  and  satisfaction  not  based  upon  a 
valuable  consideration,  and  remanded  the  cause  to  the 
justice  court  for  further  proceedings.  Defendant  appeals. 
3.  Defendant  demurred  to  the  petition  for  the  reason 
that  it  does  not  state  facts  sufficient  to  authorize  the  issu- 
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ance  of  the  writ.  If  we  treat  the  demurrer  as  a  motion  to 
quash  the  writ,  which  is  the  proper  proceeding  to  ques- 
tion the  sufficiency  of  the  petition  (Holmes  v.  Cole,  51  Or. 
483,  487 :  94  Pac.  964) ,  we  find  that  the  facts  are  set  out 
in  the  petition  at  length,  and  it  is  sufficient  to  bring  up 
the  error  relied  on,  and  the  merits  of  the  writ  will  not 
be  heard  on  a  motion  to  quash.  But  the  proceeding  can 
only  be  reviewed  upon  the  errors  alleged  in  the  petition 
to  have  been  committed.  Section  596,  B.  &  C.  Comp. ; 
Southern  Oregon  Co.  v.  Coos  Co.,  30  Or.  250  (47  Pac  852.) 

4.  We  think  there  is  no  merit  in  the  contention  of  plain- 
tiff to  the  effect  that  the  docketing  of  the  judgment  in 
the  judgment  docket  of  the  circuit  court  terminated  the 
jurisdiction  of  the  justice's  court.  That  is  a  proceeding 
whereby  the  judgment  creditor  may  secure  a  lien  for  the 
amount  of  the  judgment  upon  the  real  property  of  the 
debtor,  and  a  writ  issued  thereon  must  be  under  the  con- 
trol of  the  circyit  court  as  well  as  the  confirmation  of 
the  sale  or  other  proceeding  in  relation  thereto.  But  it 
does  not  have  the  effect  to  extinguish  the  jurisdiction  of 
the  justice's  court.  15  PI.  &  Pr.  229;  17  Am.  &  Eng. 
Ency.  Law  (2  ed.)  842. 

5.  To  so  hold  would  put  it  in  the  power  of  the  success- 
ful party  to  prevent  an  appeal  or  the  correction  of  errors, 
and  to  defeat  the  right  to  a  set-off  against  another  judg- 
ment. Special  provision  is  made  by  Section  2237,  B.  &  C. 
Comp.,  for  the  vacation  of  judgments  in  the  justice's 
court,  under  Section  103,  B.  &  C.  Comp.,  and  this  right 
exists  regardless  of  the  filing  of  the  transcript  in  the 
circuit  court. 

6.  We  also  think  that  the  circuit  court  erred  in  sustain- 
ing the  writ  because  the  answer  did  not  state  a  good 
defense.  The  rulings  of  the  justice's  court  upon  the  suffi- 
ciency of  the  pleadings  can  be  corrected  upon  appeal ;  but 
the  writ  of  review  only  lies  to  review  the  action  of  the 
lower  court,  when  it  has  exceeded  its  jurisdiction  or  has 
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exercised  its  functions  erroneously;  that  is,  in  the  man- 
ner not  authorized  by  law :  Gamsey  v.  County  Court,  SS 
Or.  201  (54  Pac.  539,  1089) ;  Dayton  v.  Board  of  Equal' 
ization,  33  Or.  131  (50  Pac.  1009).  Error  of  the  court 
in  passing  upon  the  sufficiency  of  the  pleadings  is  not  an 
erroneous  exercise  of  jurisdiction.  Even  if  error  was 
committed,  it  was  done  in  the  rightful  exercise  of  juris- 
diction, and  is  not  reviewable  in  this  proceeding. 

Therefore  the  judgment  of  the  circuit  court  is  reversed, 
and  the  review  dismissed.  Reversed. 


Argued  June   28,    decided   August    3,    1910. 

STATE  V,  MEYEES. 

[110  Pac.  407.] 

HOMICIDB SVIDBNCS THRBATS    BY    ACCUSED. 

1.  Evidence  of  threats  made  by  accused  against  the  person  whom 
he  subsequently  killed  may  be  introduced  to  show  deliberation  or  malice* 
and  threats  against  a  particular  class  of  persons  are  admissible  In  a 
prosecution  for  killing  a  member  of  that  particular  class,  but  in  a 
prosecution  for  killing  a  policeman  who  had  arrested  accused  a  statement 
that  accused  said  in  talking  of  the  arrest  of  another  person  that,  "If 
they  arrested  me  like  that  fellow  was  arrested.  I  would  shoot  them," 
is  inadmissible,  as  being  too  remote ;  no  showing  being  made  of  the 
circumstances   attending   the   arrest  about  which   the   remark  was  made. 

HOMiciDB — Arrbst    Without    Authority — Rbsistance. 

2.  Where  an  arrest  is  made  by  a  known  officer  without  authority 
and  nothing  is  to  be  reasonably  apprehended  beyond  a  mere  temporary 
detention  in  jail,  resistance  cannot  be  carried  to  the  extent  of  taking  life. 

Homicide — Evidence — Question    for   Jury. 

3.  Evidence  in  a  prosecution  for  murder  held  not  to  warrant  the 
court  in  assuming  that  the  arrest  of  accused  just  prior  to  the  killing 
had  the  effect  of  exciting  In  his  mind  a  sudden  heat  of  passion  such  as  to 
make   the  desire   to  kill   irresistible,   but   the   question  was   for   the   jury. 

Homicide — Appeal   and   Error. 

4.  Where,  in  a  prosecution  for  murder,  the  jury  bring  in  a  verdict 
of  murder  in  the  second  degree,  error  of  the  court  in  refusing  to  take 
from  the  jury  the  question  of  murder  in  the  first  degree  held  harmless. 

Criminal  Law — New  Trial — Reading  of  AUTHORrriES. 

5.  Where  the  court  believes  itself  sufficiently  advised  as  to  the  law 
In  a  criminal  prosecution,  it  has  the  right  to  refuse  to  hear  counsel 
further  or  to  listen   to  the  reading  of  authorities. 
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From  Marion:   George  H.  Burnett,  Judge. 
Statement  by  Mr.  Justice  McBRroE. 
The  defendant,  George  Meyers,  was  indicted  for  mur- 
der in  the  first  degree  committed  by  shooting  one  Thomas 
Eckhart. 

The  evidence  as  to  the  immediate  fact  of  the  shooting 
consisted  principally  of  the  dying  declaration  of  the 
deceased  and  the  testimony  of  defendant.  Defendant  was 
occupying  a  room  in  a  building  owned  by  his  father  and 
occupied  by  his  brother  Arthur  Meyers,  and  occasionally 
by  himself.  On  the  evening  of  the  shooting,  a  dispute 
arose  between  the  brothers,  caused  by  defendant's  plac- 
ing his  wet  boots  on  some  sofa  pillows  which  were  in  the 
room,  and  Arthur  went  upon  the  street  and  requested 
deceased,  who  was  a  policeman,  to  put  defendant  out  of 
the  room,  but  not  to  arrest  him.  Deceased  went  to  the 
room  and  found  defendant  asleep  in  a  chair.  That  part 
of  deceased's  dying  declaration  which  was  admitted  in 
evidence  is  as  follows : 

"I,  Thomas  M.  Eckhart,  being  conscious  of  my  present 
condition,  and  realizing  no  hope  of  recovery,  do  make  this 
^^y  final  declaration :  Then  I  went  to  room  with  Arthur 
*nd  found  George  Meyers  who  was  sitting  in  a  chair 
sleeping.  I  woke  him  up  and  says :  *Moley  says  his  father 
gave  him  orders  to  keep  you  out.'  George  says :  *A11  right 
I  will  pack  my  clothes.'  George  put  his  clothes  in  a  small 
box.  I  started  downstairs  with  him.  He  says:  'What 
are  the  charges  ?'  I  says :  *I  don't  know,  but  have  orders 
to  lock  you  up  when  I  found  you.'  I  had  hold  of  his  left 
arm.  We  walked  along  to  place  of  shooting  and  talking 
friendly  on  the  way.  We  walked  down  High  Street  to  the 
city  hall,  then  turned  west  on  Chemeketa  and  stopped  a 
few  feet  from  outside  jail  door,  then  he  says,  'Some  one 
in  there  looking  in  the  window.'  I  says,  There  might  be,' 
and,  as  I  turned  from  the  window  and  faced  him  he  says, 
'Take  that  you  son  of  a  bitch,'  and  then  shot  me,  pulling 
a  pistol  out  of  a  slicker  coat,  standing  at  the  time  beside 
we,  while  I  was  holding  his  arm.  I  was  shot  first  in  the 
abdomen.     Then  I  went  down.     He  made  two  or  three 
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steps,  turned  around,  and  shot  me  again,  this  time  in  the 
leg.  Then  he  ran  across  street  north  and  turned  down 
the  alley." 

The  testimony  of  defendant  is  as  follows : 

"A.  The  first  I  remember  of  Mr.  Eckhart  being  around 
me  when  he  woke  me  up.  I  was  sitting  in  a  big  rocking 
chair  in  the  room.  My  feet  were  on  the  other  chair.  He 
had  knocked  my  feet  off  of  the  chair.  He  woke  me  up.  I 
don't  know  the  exact  words  he  used.  I  had  been  out  horse- 
back riding.  I  was  kind  of  dazed.  I  had  been  drinking 
some,  I  will  admit.  He  said  something  about  coming  out 
of  there.  I  says  'All  right.'  I  don't  know  the  exact  words 
he  used.  Of  course,  I  was  nervous;  in  fact,  I  didn't  pay 
much  attention  to  him.  So  I  started  to  go  out,  and  he  says, 
'Hurry  up,  I  can't  wait  here  all  evening.'  I  says,  'AH 
right'  ^  I  says,  'Is  it  raining?'  He  says,  'I  don't  know.  It 
may  be.'  I  says,  'I  will  put  on  my  slicker,  maybe  it  is 
raining.'  I  got  my  slicker,  and  we  started  down  the  steps. 
I  asked  him  what  the  charges  were,  and  he  said  he  didn't 
know,  he  had  orders  to  lock  me  up.  I  didn't  say  anjrthing 
to  him  until  we  got  in  front  of  Yannke's  livery  stable. 

Q.  Just  opposite  the  court  house? 

"A.  Yes;  I  asked  if  he  had  warrant  for  me  and  he 
said,  'No.'  I  broke  away  from  him.  I  say  'You  have  no 
right  to  take  me  without  a  warrant.'  He  says  'God  damn 
you,  I  will  take  you  anyway.'  He  twisted  my  arm  back 
and  pushed  me  along.  He  said,  if  I  couldn't  come  along 
decent,  he  had  a  way  of  taking  me.  I  kept  talking  to  him 
the  best  I  could  under  the  circumstances.  He  told  me  to 
keep  my  mouth  shut  and  come  along.  He  had  hold  of  my 
arm  practically  until  we  got  to  the  city  hall.  I  told  him 
he  was  hurting  me,  and  asked  if  he  would  let  go  of  my 
arm.  He  did  and  grabbed  me  by  the  shoulder  on  the  left 
side.  After  we  turned  the  corner  at  the  city  hall  and  got 
pretty  close  to  the  office  of  the  city  marshal,  I  says,  'Will 
you  let  me  phone  to  Doc.  Gibson  ?'  He  says,  'No ;  I  won't.' 
I  kind  of  thought  over  the  matter,  and  I  thought,  if  any- 
body knew  what  I  was  arrested  for,  he  would  surely 
know.  I  knew  I  had  not  done  anything.  I  says,  'I  will  be 
damned  if  I  go  in  there.'  I  broke  away  from  him.  He 
turned  and  says,  'By  God,  you  will  go  in  there!'  He 
reached  for  his  hip  pocket.    At  that  I  fired  the  shot. 
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Q.  Did  you  realize  at  the  time  how  many  shots  you 
fired? 

"A.  No,  sir;  I  did  not." 

The  defendant  also  denied  that  he  had  the  alleged  con- 
versation related  by  the  witness,  Sol  Anderson. 

Arthur  Meyers  testified,  among  other  things,  as  follows : 

Q.  What  did  you  do  after  you  went  down  ? 

"A.  I  walked  up  and  down  the  street  a  few  times,  and 
didn't  see  anybody.  I  walked  down  by  the  White  House 
Restaurant.  Mr.  Eckhart  was  in  there.  I  motioned  for 
him  to  come  out.  I  says,  'George  is  up  in  my  room,  and  I 
cannot  do  anything  with  him.  I  would  like  for  you  to 
come  up  there  and  take  him  out.'  I  says,  *I  don't  want 
him  arrested.  I  just  want  him  taken  out.'  He  went  up 
there  with  me  and  George  was  asleep.  He  woke  him  up 
and  says,  'George,  Arthur  wants  you  out  of  the  room. 
You  had  better  get  up  and  put  on  your  coat  and  come  on ; 
by  the  way,  I  have  orders  to  arrest  you  on  sight'  I  spoke 
up  and  asked  what  he  was  arrested  for.  He  said  he 
didn't  know;  that  Doc.  Gibson  told  him  to  arrest  him 
when  he  saw  him.  George  said  all  right,  he  would  go. 
He  went  over  and  got  his  coat  and  started  out  with  him. 

Q.  ^Tiere  was  his  coat? 

"A.  Hanging  up  in  the  partition.  The  room  is  a  large 
room.  In  one  end  is  a  partition  about  eight  or  nine  feet 
high.  It  was  hanging  on  the  other  side  of  the  partition, 
the  side  away  from  the  main  part  of  the  room. 

Q.  What  kind  of  a  coat  did  he  get? 
A.  "A  black  slicker." 

There  is  evidence  tending  to  show  that  deceased  fell  at 
the  first  shot;  that  defendant  shot  him  again,  wounding 
him  in  the  leg,  then  ran  a  short  distance,  stopped,  and 
fired  a  third  shot,  which  did  not  take  effect. 

It  was  admitted  by  the  State  that  no  order  had  been 
given  or  warrant  issued  for  defendant's  arrest,  and  there 
is  no  testimony  indicating  that  defendant  had  been  guilty 
or  accused  of  any  offense  against  the  law  at  the  time 
Eckhart  arrested  him.  During  the  trial  the  State  called 
one  Sol  Anderson  as  a  witness  and  propounded  to  him  the 
following  questions,  over  the  objection  of  defendant: 


"I 
id 
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"Q.  Do  you  recall  a  conversation  you  had  with  him 
(referring  to  defendant)  some  time  last  spring  about  the 
time  that  Mr.  Swegle  was  arrested  ? 

'A.  Yes ;  I  don't  know  his  name. 

'Q.  You  may  state  to  the  jury  what,  if  anything,  he 

said  that  time  with  reference  to  shooting  a  policeman  7  *  * 
'A.  We  was  running  an  automobile  garage  down  here, 
Mr.  Linn  and  I,  and  he  came  down  to  the  shop.  He  used 
to  clean  Mr.  Hauser's  machine  before  he  gave  us  the  job 
of  taking  care  of  the  machine.  He  laid  a  gun  up  in  the 
side.  I  asked  him  what  he  carried  that  around  for.  He 
said,  *I  use  that  to  shoot  down  the  river.'  A  short  time 
after  this  man  Swegle  was  arrested  he  was  pretty  mad. 
He  said,  *If  they  arrest  me  like  that  fellow,  I  would  shoot 
them.*  I  didn't  think  he  meant  it  when  he  said  it.  When 
he  did  what  he  did  it  came  to  our  minds." 

A  motion  was  made  to  strike  out  the  testimony,  but  was 
overruled,  except  as  to  the  last  sentence,  which  was 
stricken  out.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments  by 
Mr.  John  A.  Carson,  Mr.  Peter  H.  D'Arcy,  Mr.  Samuel  T. 
Richardson  and  Mr.  William  M.  Kaiser. 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
Andrew  M.  Crawford,  Attorney  General,  Mr.  Isaac  H. 
Van  Winkle,  Assistant  Attorney  General,  Mr.  John  H. 
McNary,  District  Attorney,  and  Mr.  Walter  C.  Wmslow, 
Deputy  District  Attorney,  with  oral  arguments  by  Mr. 
Van  Winkle  and  Mr.  Winslow. 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

1.  We  are  of  the  opinion  that  the  court  erred  in  admit- 
ting the  testimony  of  the  witness  Anderson.  Evidence  of 
threats  made  by  defendant  against  a  person  subsequently 
killed  by  him  may  be  introduced  to  show  deliberation,  pre- 
meditation, or  malice.  Wharton,  Homicide,  §  601,  and 
cases  there  cited.  And  threats  against  a  particular  class 
of  persons,  as,  for  instance,  a  threat  to  kill  all  policemen, 
are  admissible  in  a  prosecution  for  killing  a  member  of  the 
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particular  class  indicated  in  the  threats.  Wharton,  Homi- 
cide, §  603.  In  the  case  at  bar  it  appears  that  defendant 
had  said,  in  effect:  "If  they  arrest  me  like  that  fellow 
was  arrested,  I  would  shoot  them."  No  showing  was 
made  of  the  circumstances  attending  the  arrest  in  ques- 
tion, whether  it  was  made  by  an  officer  or  by  some  private 
person,  and  the  witness  Anderson,  was  unable  to  state  even 
the  name  of  the  person  arrested.  It  was  a  casual  remark 
made  several  months  before,  and  evidently  did  not  refer  to 
deceased.  Nor  was  it  shown  to  have  referred  to  police- 
men or  arresting  officers  as  a  class.  The  evidence  was  too 
remote  to  have  any  legitimate  bearing  upon  the  case  at 
bar.  Stevenson  v.  United  States,  86  Fed.  106  (29  C.  C.  A. 
600) ;  Earles  v.  State,  47  Tex.  Cr.  R.  559  (85  S.  W.  1.) 
The  admission  of  this  testimony  was  highly  prejudicial  to 
defendant,  and  was  reversible  error. 

2.  Several  requests  were  made  for  special  instructions. 
Many  of  these  were  substantially  covered  by  the  general 
charge,  and  as  to  those  not  so  included  the  refusal  was 
proper.  They  may,  for  the  sake  of  brevity,  be  divided  into 
two  classes:  (1)  Those  which  assume  that  a  person 
unlawfully  arrested  has  a  right  to  take  life,  if  necessary  to 
free  himself  from  such  unlawful  detention.  (2)  That  a 
homicide  committed  in  resisting  an  unlawful  arrest  can- 
not as  a  matter  of  law  be  a  greater  offense  than  man- 
slaughter. Neither  of  these  propositions  are  sound  law. 
While  there  are  cases  holding  that  one  threatened  with 
unlawful  arrest  may  use  such  force  as  may  be  necessary  to 
free  himself,  and  maintain  his  liberty,  even  to  the  extent 
of  taking  the  life  of  the  aggressor,  we  are  inclined  to 
adopt  the  more  humane  and  civilized  rule,  that,  where  the 
arrest  is  made  by  a  known  officer  and  nothing  is  to  be 
reasonably  apprehended  beyond  a  mere  temporary  deten- 
tion in  jail,  resistance  cannot  be  carried  to  the  extent  of 
taking  life.  This  is  the  doctrine  announced  by  Mr.  Whar- 
ton in  his  work  on  homicide,  and  the  authorities  cited  by 
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The  appellant,  Linifred  Isakson,  was  arrested  in  Mult- 
him  amply  sustain  it.  Wharton,  Homicide,  §409,  and 
cases  there  cited. 

We  do  not  wish  to  be  understood  as  holding  that  cases 
may  not  arise  in  which  one  may  use  a  deadly  weapon  to 
protect  himself  against  an  unlawful  arrest  Thus  where 
the  arresting  party  himself  uses  a  deadly  weapon  or  signi- 
fies his  immediate  intention  to  do  so,  or  where  an  unau- 
thorized person,  being  armed,  attempts  to  break  into  one's 
dwelling  to  make  an  unlawful  arrest,  or  where  it  is 
attempted  in  such  a  way  as  to  put  one  in  fear  of  death  or 
great  bodily  harm,  in  such  rare  instances  one  may  be 
justified  in  using  a  deadly  weapon.  But  we  wish  to  be 
understood  as  holding  emphatically  that,  where  the 
attempted  arrest  is  made  by  a  known  officer,  and  there  is 
nothing  to  be  apprehended  beyond  a  mere  temporary 
detention,  the  question  of  the  right  of  such  officer  cannot 
be  tried  out  with  a  pistol. 

3.  We  do  not  think  that  the  court  had  a  right  as  a  mat- 
ter of  law  to  assume  that  the  arrest  had  the  effect  of 
exciting  in  the  mind  of  the  prisoner  a  sudden  heat  of 
passion,  such  as  to  make  the  desire  to  kill  irresistible,  and 
therefore  manslaughter.  The  jury  had  all  the  facts 
before  them,  and  it  was  for  them  to  judge  what  effect  the 
arrest  had  or  might  have  had  on  the  defendant.  While 
the  arrest  was  practically  admitted  by  the  State  to  have 
been  unlawful  and  without  cause,  there  was  some  evi- 
dence which  the  jury  had  a  right  to  consider  which  tended 
to  show  malice.  The  facts,  as  claimed  by  deceased,  that 
before  leaving  the  room  defendant  put  on  a  "slicker'' 
having  a  pistol  in  the  pocket,  that  he  told  deceased  that 
somebody  was  looking  out  of  the  jail  window,  apparently 
with  a  design  to  attract  his  attention,  and  thereafter 
immediately  shot  him,  and  that  he  continued  to  fire  after 
deceased  had  fallen,  were  circumstances  which  might  well 
have  justified  the  jury  in  finding  that  there  was  express 
malice. 
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4.  It  ia  unnecessary  to  consider  the  alleged  error  of  the 
court  in  refusing  to  take  from  the  jury  the  question  of 
murder  in  the  first  degree,  as  the  verdict  of  murder  in  the 
second  degree  operated  in  any  event  to  acquit  defendant 
of  the  higher  crime,  and  he  was  therefore  not  prejudiced 
by  any  ruling  made  on  that  subject. 

5.  It  was  not  error  in  the  court  to  refuse  to  listen  to  the 
reading  of  authorities  upon  the  argument  of  the  cause. 
If  the  court  thought  itself  sufficiently  advised  as  to  the 
law,  it  had  the  right  to  refuse  to  hear  counsel  further,  and 
the  very  clear  and  exhaustive  charge  given  in  this  case 
indicates  that  the  court  was  well  advised  as  to  the  law. 

We  find  no  other  error  in  the  record,  but  for  the  rea- 
sons given  above  this  cause  must  be  reversed,  and  a  new 
trial  ordered.  Reversed. 


Argued   July    14,    decided    August    3,    1910. 

ISAESON  V,  STEVENS. 

[110  Pac.   393.] 

Habeas    Corpus — Return — Time    to    Make. 

Under  Sections  631.  640,  B.  &  C.  Comp.,  authorizing  the  court  in 
habeas  coi^ua  to  inquire  into  the  cause  of  imprisonment,  and  providing 
that  the  return  to  the  writ  may  be  controverted,  a  return  to  a  writ, 
made  after  the  date  specified  in  the  writ  directing  a  return,  and  after 
the  filing  of  a  motion  to  discharge  petitioner,  may  be  considered,  and 
where  the  return  discloses  a  good  cause  for  the  prisoner's  detention  the 
court   may   remand   him   to   custody. 

From  Multnomah:    Calvin  U.  Gantenbein,  Judge. 

The  appellant,  Linfried  Isakson,  was  arrested  in  Mult- 
nomah County,  Oregon,  upon  information  based  on  tele- 
graphic communication  charging  him  with  being  a  fugi- 
tive from  justice  from  the  state  of  Minnesota. 

He  sued  out  a  writ  of  habeas  corpus  and  upon  a  hear- 
ing in  the  circuit  court,  was  remanded  to  the  custody  of 
the  respondent,  R.  L.  Stevens,  as  sheriff.  From  the  order 
and  judgment  entered  therein,  plaintiff  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of  Mr. 
John  A.  Jeffrey,  Mr,  Charles  E.  Lenon  and  Mr.  C.  A. 
Ambrose,  with  oral  arguments  by  Mr.  Jeffrey  and  Mr. 
Lenon. 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
Andrew  M.  Crawford,  Attorney  General,  Mr.  George  J. 
Cameron,  District  Attorney,  and  Mr.  Thad  W.  VreeUmd, 
Deputy  District  Attorney,  with  an  oral  argument  by  Mr. 
J.  H.  Page. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  Linfried  laakson  from  a  judgment 
in  a  habeas  corptis  proceeding  refusing  to  release  him 
from  the  custody  of  the  sheriff  of  Multnomah  County. 
The  petition  was  filed  on  February  13,  1909,  and  writ 
issued,  directing  a  return  thereto  on  the  same  day.  No 
return  having  been  made  on  the  day  specified,  a  motion 
to  discharge  the  petitioner  was  filed  by  his  counsel.  The 
cause  was  continued  until  February  19th,  when  a  return 
was  made  by  the  defendants,  disclosing  the  cause  of  the 
prisoner's  detention,  resulting  in  a  denial  on  that  date 
of  the  petition  and  motion,  and  in  the  remanding  of  Isak- 
son  to  the  custody  of  the  sheriff. 

The  sufficiency  of  the  showing  in  the  return  is  not 
questioned,  but  it  is  insisted  that,  since  the  return  was 
made  after  the  date  specified  in  the  writ,  the  court  erred 
in  remanding  the  prisoner  to  the  sheriff's  custody  on  the 
showing  made  by  and  with  the  return.  We  are  unable  to 
accede  to  this  view.  Section  631,  B.  &  C.  Comp.,  author- 
izes the  court  to  inquire  into  the  cause  of  imprisonment 
and  retention  of  one  in  another's  custody,  and,  as  con- 
strued and  applied  in  Harnngton  v.  Jones,  53  Or.  237, 
240  (99  Pac.  935),  Section  640  provides  that  the  return 
may  be  controverted,  thus  clearly  implying  it  to  be  unnec- 
essary that  the  cause  be  disposed  of  upon  the  immediate 
date  fixed  for  the  return,  or  upon  which  the  inquiry  may 
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be  besTun,  and  that  like  trials  in  other  cases,  the  court  may 
have  a  reasonable  time  in  which  to  investigate  the  grounds 
upon  which  the  person  in  custody  may  be  detained. 

The  date  for  beginning  this  inquiry,  as  disclosed  by  the 
record  was  on  February  13th,  and  presumably  the  court 
began  its  investigation  on  that  date.  The  decision  was 
rendered  on  February  19th,  during  which  time  ample 
showing  was  made  to  warrant  the  restraint  complained 
of;  hence  there  was  no  error  in  the  proceedings. 

The  case  of  In  re  Doo  Woon  (D.  C.)  18  Fed.  898,  relied 
upon  by  the  plaintiff,  is  not  in  point.    The  return  there 
complained  of  was  made  after  writ  of  habeas  corpus  had 
been  applied  for  and  the  prisoner  discharged,  and  after  a 
second  warrant  for  his  arrest  and  detention  thereunder 
had  been  made.    The  legal  points  presented  for  consider- 
ation in  the  second  proceeding  in  that  case  are  not  here 
involved. 
The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 


Decided  August  3,   1910. 

STATE  V,  TITCEEB,. 

[110    Pac.    392.] 

Criminal.  Law — Appeal  and  Error — Dismissal  of  Appeal. 

Defendant  appealed  from  the  judgment  of  conviction,  and  failed  to 
have  the  transcript  transmitted  within  five  days  after  notice  of  appeal, 
which  made  his  attempted  appeal  void.  Held,  that  a  motion  to  dismiss 
the  appeal,  without  prejudice  to  the  right  of  accused  to  talce  a  second 
appeal  within  the  time  fixed  by  statute  will  be  granted. 

From  Wallowa :    John  W.  Knowles,  Judge. 

The  appellant,  Tom  Tucker,  was  tried  and  convicted 
of  the  crime  of  participating  in  a  riot  and  being  sen- 
tenced to  imprisonment  in  the  penitentiary,  prosecutes 
this  appeal.  Appellant  now  moves  to  dismiss  the  appeal 
without  prejudice.  Motion  Allowed. 


/ 
/ 
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Mr.  John  L.  Rand,  Messrs.  Boyd  &  Burleigh,  Mr.  John 
P.  Rvsk  and  Messrs.  Fee  &  Slater,  for  the  motion. 

No  appearance  for  the  State. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

The  defendant  was  convicted  of  the  crime  of  participat- 
ing in  a  riot,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary. A  certificate  of  probable  cause  was  granted, 
and  he  was  admitted  to  bail.  He  gave  timely  notice  of 
appeal,  but  the  transcript  was  not  transmitted  to  this 
court  within  five  days,  and  his  attempted  appeal  is  there- 
fore void.  Appellant  now  appears,  by  his  counsel,  and 
moves  to  dismiss  the  appeal  without  prejudice,  indicating 
his  desire  to  take  a  second  appeal. 

This  court  has  held  that  the  dismissal  of  an  appeal  in 
civil  cases  is  a  final  disposition  of  the  case,  and  that  a 
second  appeal  cannot  thereafter  be  taken:  McCarty  v. 
Wintler,  17  Or.  391  (21  Pac.  195)  ;  Nestucca  Wagon  Road 
Co.  V.  Landingham,  24  Or.  439  (33  Pac.  983) ;  Hughes  v. 
Clemens,  28  Or.  440  (42  Pac.  617) ;  Harrington  v.  Snyder, 
53  Or.  573  (101  Pac.  392.)  We  have  also  held  that  it  is 
incumbent  on  the  defendant  in  a  criminal  case  to  use 
diligence  to  see  that  his  transcript  is  filed  in  this  court 
within  the  time  required  by  law,  and  that  upon  his  failure 
to  show  such  diligence  his  appeal  will  be  dismissed.  The 
method  of  taking  appeals  provided  by  the  criminal  code 
being  complete  within  itself,  the  decisions  in  civil  cases, 
heretofore  cited,  throw  no  light  on  this  subject,  and,  as 
the  question  is  a  new  one  in  this  court,  we  shall  decide  it 
in  the  light  of  decisions  of  other  states  having  statutes 
similar  to  our  own. 

We  find  the  great  weight  of  authority  is  to  the  effect 
that,  in  the  absence  of  some  statutory  provision  to  the 
contrary,  the  dismissal  of  an  appeal  without  prejudice  is 
not  a  bar  to  a  second  appeal  taken  within  the  time  allowed 
by  statute  for  that  purpose.    This  rule  is  applied  with  the 
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qualification  that  the  first  appeal  has  become  ineffective 
for  some  technical  reason,  either  in  the  method  of  taking 
it  or  through  an  honest  failure  to  file  the  transcript  in  the 
appellate  court  within  the  time  required  by  law.  2  Ency. 
PI.  &  PL  357;  Evans  v.  State  Bank,  134  U.  S.  330  (10 
Sup.  Ct.  493 :  33  L.  Ed.  917) ;  State  v.  Chastain,  104  N.  C. 
900  (10  S.  E.  519) ;  Roberts  and  Hoyt  v.  Tucker,  1  Wash. 
T.  179;  Ward  v.  Hollins,  14  Md.  158;  Kinner  &  Butler  v. 
Dodds,  35  Ark.  29.  This  seems  to  be  the  practice  in  most 
of  the  jurisdictions,  excepting  such  as  have  statutory  pro- 
visions either  expressly  or  by  implication  prohibiting  a 
second  appeal. 

The  motion  will  be  allowed,  therefore,  and  the  appeal 
dismissed  without  prejudice. 

Dismissed  Without  Prejudice. 


Submitted  on   briefs  July  14,   decided  August  3,    1910. 

SIMPSON  V.  Mnj.FiU. 

[110  Pac.  485.] 

Witnesses — False  Testimony —  Statutory  Provisions — iNSTRacrioNs 
— "Falsus   in  Uno,  Falsus  in  Omnibus.''     ' 

1-  Under  Section  857,  subd.  3,  B.  &  C.  Comp.,  requiring  tlie  court  to 
Instruct  that  a  witness  false  In  one  part  of  his  testimony  is  to  be  dis- 
trusted in  all  others,  an  instruction  that  a  witness  may  be  false  Inten- 
tionally or  by  misiake.  and  that  a  mistaken  witness  is  a  false  witness, 
etc..  vpgg  erroneous,  since  there  must  be  a  state  of  facts  from  which  the 
Jury  may  be  authorized  to  believe  and  tiiey  must  believe  the  evidence 
willfully  false  in  some  particular  before  they  may  discredit  the  whole  of 
the  witness'  testimony ;  the  maxim  '* falsus  in  uno,  falsus  in  omnibus'^ 
applying  only  when  truth  is  intentionally  disregarded,  and  not  when 
by  defect  of  memory  it  is  innocently  departed  from. 

AWBAL    AND     KRROR EXCEPTIONS SUFFICIENCY. 

2.  An  exception  in  general  terms  to  an  Instruction,  correct  in  point 
ot  law.  is  not  available  on  appeal. 

From  Polk :    George  H.  Burnett,  Judge. 
Statement  by  Mr.  Justice  Slater. 
This  is  an  action  by  D.  H.  Simpson  against  A.  C.  Miller 
to  recover  upon  an  alleged  contract  to  pay  a  specific  price 
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per  thousand  feet  for  certain  standing  timber.  Defend- 
ant interposed  a  general  denial  of  the  averments  of  the 
complaint.  Upon  a  trial  of  the  issues  before  a  jury 
plaintiff  secured  a  verdict,  and  from  the  judgment  entered 
thereon  defendant  has  appealed.  Eeversesd. 

Submitted  on  briefs  under  the  proviso  of  Rule  16  of  the 
Supreme  Court:    50  Or.  580  (91  Pac.  VIII.) 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  McFadden  &  Bryson  and  Messrs.  Weatherford  & 
Wyatt 

For  respondent  there  was  a  brief  over  the  name  of  Mr. 
Oscar  Hayter. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 
1.  The  only  question  presented  for  review  arises  upon 
the  giving  of  the  following  instruction : 

'These  witnesses  do  not  all  agree,  and  so  the  rule  of 
law  in  that  matter  is  this:  That  a  witness  false  in  one 
part  of  his  testimony  is  to  be  distrusted  in  others.  As  to 
whether  a  witness  is  false  so  as  to  be  there  distrusted  is 
for  you  to  determine ;  and  it  may  be  that  a  witness  is  false 
intentionally  or  he  may  be  false  by  mistake.  A  mistaken 
witness  would  be  a  false  witness  in  the  meaning  of  that 
rule." 

To  this  instruction  defendant  excepted.  His  counsel 
complain  of  the  instruction :  First,  because  it  was  not  so 
qualified  as  to  apply  only  to  a  witness  who  willfully, 
knowingly  or  intentionally  testified  falsely;  and  second, 
because  the  jury  was  advised  that  a  mistaken  witness  is  a 
false  witness  within  the  meaning  of  the  rule.  The  first 
part  of  the  instruction  is  in  the  language  of  the  Statute, 
Section  857,  subd.  3,  B.  &  C.  Comp.,  which  is  as  follows : 

"The  jury,  subject  to  the  control  of  the  court,  in  the 
cases  specified  in  this  Code,  are  the  judges  of  the  effect  or 
value  of  evidence  addressed  to  them,  except  when  it  is 
thereby  declared  to  be  conclusive.  They  are,  however,  to 
be    instructed    by   the   court   on    all   proper   occasions. 
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(3)  That  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others." 

Subdivision  3  of  this  statute  has  been  generally  held  by 
the  courts  to  be  substantially  the  legal  equivalent  of  the 
common-law  maxim  **Fal8tis  in  uno,  falstis  in  omnibtia.'^ 

"The  notion  behind  the  maxim,"  says  Mr.  Wigmore  at 
Section  1013  of  his  valuable  work  on  evidence,  "is  that, 
though  a  person  may  err  in  memory  or  observation  or 
skill  upon  one  point  and  yet  be  competent  upon  others, 
yet  a  person  who  once  deliberately  misstates,  one  who 
goes  contrary  to  his  own  knowledge  or  belief,  is  equally 
likely  to  do  the  same  thing  repeatedly  and  is  not  to  be 
reckoned  with  at  all.  Hence,  it  is  essential  to  the  applica- 
tion of  the  maxim  tnat  there  should  have  been  a  conscious 
falsehood." 

The  text  above  quoted  is  supported  by  a  great  array  of 
decisions  cited  in  the  footnote,  which  approach  a  unanim- 
ity of  authority,  and  to  which  reference  may  be  made. 
It  is  further  said  by  that  author,  however,  that  occasion- 
ally a  court  is  found  declaring  through  carelessness,  that 
proof  of  a  material  error  (contradiction) ,  or  self-contra- 
diction will  justify  the  application  of  the  maxim.  The 
first  case  cited  in  the  footnote  to  this  declaration  is  that  of 
ChurchweU  v.  State,  117  Ala.  124  (23  South.  72.)  While 
there  appears  in  that  case  to  have  been  only  a  contradic- 
tion between  two  witnesses  upon  a  material  point,  it  was 
niade  an  occasion  for  a  requested  instruction  to  this 
effect:  "If  any  witness  testifying  has  been  impeached, 
then  the  jury  may  disregard  the  entire  testimony  of  such 
witness,"  etc.  The  question  whether  the  facts  presented 
furnished  a  proper  occasion  for  the  application  of  the 
maxim,  or  whether  the  use  of  the  word  ''impeached"  in 
the  instruction  was  a  sufficient  statement  of  the  legal 
point  involved  does  not  appear  to  have  been  raised  by  the 
parties,  or  considered  by  the  court;  the  only  point  con- 
sidered and  decided  was  whether  the  following  limitation. 
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unless  it  be  corroborated  by  other  testimony  not  so 
impeached,"  added  to  the  instruction,  rendered  it  amena- 
ble to  an  objection  interposed  by  the  State.  The  court 
said  upon  that  point  that,  if  the  charge  asked  by  the 
defendant  is  faulty,  in  that  it  is  too  favorable  to  the  State 
in  the  use  of  the  words  last  quoted,  the  State  cannot  com- 
plain. The  case  of  Martin  v.  People,  54  111.  225,  is  also 
cited  as  an  instance  of  a  court  having  carelessly  lapsed 
from  a  correct  statement  of  the  rule.  But  the  court,  in 
our  opinion,  held  to  the  main  principle  stated  by  the 
learned  author.  The  trial  court  had  refused  to  instruct 
the  jury  to  the  effect  that  they  would  not  be  warranted  in 
disregarding  the  statements  of  certain  witnesses,  unless 
their  testimony  had*  been  successfully  impeached.  It  was 
held  that  "this  instruction  was  properly  refused,  as  it  was 
for  the  jury  to  determine,  in  view  of  all  the  facts  and 
circumstances,  the  degree  of  weight  to  be  given  to  the 
testimony  of  each  witness.  The  jury  might  consider  the 
witnesses  named  perfectly  honest,  but  yet  mistaken  in 
portions  of  their  evidence,  or  even  if  their  evidence  was 
uncontradicted  by  that  of  others,  there  might  be  portions 
of  it  so  improbable  that  a  jury  would  be  inclined  to  doubt 
its  truth. 

We  do  not  see  that  this  rule  is  in  conflict  with  the  main 
principle  stated  by  the  learned  author,  or  that  it  can  be 
fairly  criticised.  The  instruction  refused  was  in  the 
negative  form  and  impinged  upon  other  rules  governing 
juries  in  estimating  the  effect  of  evidence,  such  as  those 
contained  in  Section  695,  B.  &  C.  Comp.,  as  follows: 

"A  witness  is  presumed  to  speak  the  truth.  This  pre- 
sumption, however,  may  be  overcome  by  the  manner  in 
which  he  testifies,  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  or  motives,  or  by  con- 
tradictory evidence;  and  where  the  trial  is  by  the  jury, 
they  are  the  exclusive  judges  of  his  credibility." 

The  principle  then  announced  involves  merely  the  indul- 
gence of  a  presumption  as  to  the  truth  of  a  witness'  state- 
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ment  until  overcome  by  certain  circumstances  which 
destroy  the  presumption,  but  does  not  necessarily  require 
the  rejection  of  the  evidence.  But  the  principle  now 
under  consideration  is  the  effect  upon  all  the  testimony 
of  the  witness  who  has  been  found  to  be  false  in  one  part 
only  of  his  testimony,  which  does  not  involve  a  contradic- 
tion or  a  number  of  contradictions,  nor  the  question  of  the 
inherent  improbability  of  his  testimony. 

We  have  examined  the  remainder  of  the  cases  cited  in 
the  footnote  alluded  to,  but  we  find  none  of  them  directly 
in  conflict  with  the  main  principle  under  consideration. 
The  mere  fact  that  the  testimony  of  the  witness  is  contra- 
dictory or  is  contradicted  as  to  any  material  fact  or  facts 
is  not  conclusive  as  to  the  falsity  of  his  evidence  as  to 
those  facts,  for  the  jury  may  nevertheless  believe  the  evi- 
dence, although  contradicted.  To  justify  the  application 
of  the  principle  contained  in  the  statute  there  must  be  a 
state  of  facts  from  which  the  jury  may  be  authorized  to 
believe,  and  they  must  believe  the  evidence  willfully  false 
in  some  particular  before  they  are  authorized  to  discredit 
the  whole  of  the  evidence  of  such  witness :  Ivey  v.  State, 
23  Ga.  576,  581;  Wilk:7i8  v.  Earle,  44  N.  Y.  172,  182  (4 
Am.  Rep.  655) ;  Deering  v.  Metcalf,  74  N.  Y.  501,  503. 

The  maxim  ''Falsus  in  uno,  falsus  in  omnibvs/'  applies 
only  when  truth  is  intentionally  disregarded,  and  not 
when  by  defect  of  memory  it  is  innocently  departed  from. 
Annesley  v.  Anglesea,  17  How.  St.  Tr.  1139,  1421 ;  K'nney 
v.Hosea,  3  Har.  (Del.)  397,  401 ;  Pease  v.  Smith,  61  N.  Y. 
477;  Jennings  v.  Kosmak,  20  Misc.  Rep.  300  (45  N.  Y. 
Supp.  802)  ;  Gottlieb  v.  Hartman,  3  Colo.  53,  60;  McPher- 
nn  V.  Jones,  5  N.  D.  261  (65  N.  W.  685) ;  Callanan  v. 
Shaw,  24  Iowa  441,  444 ;  State  v.  Sexton,  10  S.  D.  127 
(72  N.  W.  84)  ;  White  v.  State,  52  Miss.  216,  227 ;  Chicago 
City  Ry.  v.  Olis,  192  111.  514  (61  N.  E.  459)  ;  Hanchett  v. 
Baas,  219  111.  546  (76  N.  E.  845) ;  Baymey  v.  Dudley,  40 
Kan.  247  (19  Pac.  550)  ;  Cahn  v.  Ladd,  94  Wis.  136  (68 
N.W.  652.) 

Sig,  S 
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Recurring  to  the  first  criticism  made  by  counsel  to  the 
form  of  the  instruction  now  under  consideration,  it 
appears  that  in  states  having  no  specific  statute,  declaring 
the  substance  of  the  Latin  maxim  as  the  form  of  the 
instruction,  it  has  been  uniformly  held  that  it  is  error  to 
instruct  the  jury  that  if  they  find  a  witness  has  testified 
falsely  in  one  part  of  his  testimony  they  may  disregard 
the  whole  of  the  testimony  of  such  witness,  without  lim- 
iting the  word  "falsely"  by  a  qualifying  word  such  as 
"knowingly,"  "willfully,"  or  "corruptly,"  and  without 
adding  the  additional  limitation  "upon  a  material  point." 
See  the  authorities  heretofore  cited.  If  these  authorities 
are  to  control,  the  instruction  is  faulty  in  the  matter 
complained  of.  But  in  those  states  having  statutes  simi- 
lar to  our  own  a  different  rule  is  announced,  although 
agreeing  with  and  following  the  legal  interpretation  of 
such  maxim.  The  states  of  California  and  Montana  each 
have  statutes  upon  this  subject  identical  with  ours,  and 
it  is  important  to  consider  the  decisions  from  these  states. 
In  People  v.  Strong,  30  Cal.  151,  156,  an  instruction  sub- 
stantially in  the  words  of  the  statute  was  asked  by  the 
defendant,  but  the  court  modified  the  instruction  by 
inserting  the  word  "willfully."  Error  was  predicated 
thereon,  but  the  Supreme  Court  held  that  a  charge  so 
unlimited  was  not  authorized  by  the  rules  of  law,  and 
would  be  committing  to  the  jury  the  exercise  of  a  discre- 
tion that  might  subvert  the  ends  of  justice.  In  People  v. 
Sprague,  53  Cal.  491,  the  same  question  was  presented 
under  identical  circumstances,  and  the  former  ruling  of 
that  court  was  followed;  but  it  was  also  held  that  the 
statute  is  but  declaratory  of  the  Latin  maxim,  "FcUstts  in 
uno,  falsus  in  omnibus/'  and  by  requiring  the  jury  to  dis- 
trust, necessarily  authorizes  them  to  disregard  all  the 
testimony  of  such  a  witness,  in  a  proper  case;  that  the 
word  "false"  used  in  the  statute  is  not  the  equivalent  of 
"mistake,"  and  by  adding  the  word  "willful"  to  the  words 
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of  the  requested  instruction  did  not  thereby  change  its 
effect,  and  the  instruction  as  griven  was  sustained.  In 
People  V.  Soto,  59  Cal.  367,  the  same  instruction  so  limited 
as  to  apply  to  the  witness  who  "has  willfully  testified 
falsely,"  was  given,  and  was  upheld  by  the  Supreme 
Court;  but  in  People  v.  Righetti,  66  Cal.  184  (4  Pac.  1063, 
1185),  the  trial  court  gave  an  instruction  substantially  in 
the  language  of  the  statute,  and  it  was  held  good  on 
appeal;  citing  People  v.  Sprague,  53  Cal.  491.  In  People 
v.Plykr,  121  Cal.  160,  163  (53  Pac.  553),  the  defendant 
requested  an  instruction  in  a  limited  form,  including  the 
words,  "upon  a  material  matter"  but  the  court  struck  out 
the  latter  and  gave  an  instruction  closely  approximating 
the  language  of  the  statute,  but  included  the  word  "will- 
ful." It  was  said  on  the  appeal  in  that  case  that  "the 
code  provision,  like  the  Latin  maxim,  is  not  a  complete 
exposition  of  the  law.  While  understood  by  jurists,  it 
would  be  misleading  to  the  non-professional  mind.  It 
requires  construction  and  amplification."  The  judgment 
was  reversed  because  of  the  omission  of  the  words  "upon 
a  material  matter"  from  the  instruction.  Again  in  Peo- 
ple v,  Dobbins,  138  Cal.  694,  697  (72  Pac.  339),  the  trial 
court  instructed  substantially  in  the  language  of  the  stat- 
ute, and  upon  appeal  the  Supreme  Court,  after  quoting 
what  was  said  in  People  v.  Phjler,  121  Cal.  160,  163  (53 
Pac. 553),  said: 

"But  nowhere  has  it  been  decided,  nor  indeed  could  it 
with  reason  be  held  that  it  is  error  for  the  court  to 
instruct  in  the  language  of  our  written  law.  *  *  While 
the  instruction  cannot  be  commended  as  a  full  or  clear 
exposition  of  the  meaning  of  the  section  of  the  Code,  still 
it  cannot  be  said  that  it  was  error  for  the  court  in  giving 
the  law  to  have  conformed  to  the  language  of  the  Code, 
and  to  have  omitted  what  that  Code  itself  omits." 

2.  We  shall  not  review  the  cases  from  Montana,  but 
will  refer  to  the  latest  decision  of  that  court.  State  v. 
Conrms,  37  Mont.  15  (94  Pac.  199.)     In  that  case  an 
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instruction  was  given  in  the  language  of  the  statute,  and 
it  was  claimed  upon  appeal  that  it  was  erroneous,  in  that 
it  omitted  the  word  "willfully"  before  the  word  "false," 
and  the  words  "as  to  a  material  matter,"  after  the  word 
"testimony."  After  reviewing  the  previous  decisions  of 
that  court,  and  also  those  of  the  state  of  California,  it  was 
held  that  the  instruction,  being  in  the  form  prescribed  by 
the  statute,  must  be  held  good.  The  court  said :  "Since 
the  Code  establishes  the  law  of  this  state  respecting  the 
subjects  to  which  it  relates,  we  certainly  cannot  say  that 
a  court  may  not  do  what  the  Code  says  it  may  do,"  and  so 
we  feel  bound  to  say  that  as  the  statute  of  this  State 
declares  the  form  in  which  the  instruction  may  be  given, 
the  one  given,  so  far  as  it  follows  the  language  of  the 
statute,  states  a  sound  principle  of  the  law,  and  a  party 
who  made  no  request  to  the  trial  court  for  an  amplifica- 
tion of  the  instruction  given  cannot  afterwards  be  heard 
•to  complain;  for  an  exception  in  general  terms  to  an 
instruction  which  is  correct  in  point  of  law  cannot  avail  a 
party  on  appeal.  Kearney  v.  Snodgrass,  12  Or.  311  (7 
Pac.  309) ;  Anderson  v.  Aupperle,  51  Or.  556  (95  Pac. 
330.) 

When  the  court,  however,  instructed  the  jury  that  a 
mistaken  witness  was  a  false  witness,  within  the  meaning 
of  the  rule,  it  announced  a  principle  in  conflict  with  the 
law,  one  contrary  to  the  practically  unanimous  decisions 
of  the  courts,  and  opinions  of  text-writers  on  that  point, 
and  therefore  committed  reversible  error.  "There  is  no 
ground  of  logic  or  of  precedent  for  such  a  conclusion," 
says  Mr.  Wigmore  at  Section  1013,  pp.  1175,  1176,  of  his 
work  on  Evidence,  "and  it  has  frequently  been  repudiated 
when  advanced" — citing,  among  other  authorities,  GvMu 
Iter  V.  People,  82  111.  146;  Chicago  Cy.  Ry.  Co.  v.  Allen, 
169  111.  287  (48  N.  E.  414) ;  Beedle  v.  People,  204  111.  197 
(68  N.  E.  434) ;  Hahn  v.  Bettingen,  84  Minn.  512  (88 
N.  W.  10) ;  Wilkins  v.  Earle,  44  N.  Y.  172,  182  (4  Am. 
Rep.  655)  ;  Deering  v.  Metcalf,  74  N.  Y.  501,  503. 

The  judgment  will  therefore  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  Eeversed. 
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Submitted  on  briefs  July  14,  decided  August  3,  1910. 

HALL  V.  HOOD  RIVES  IBR.  DIST. 

[110  Pac.  405.] 

Waters   and  Water  Courses  —  Irriqation    Districts  —  Issuance   of 
Bonos. 

1.  Section  4714,  B.  ft  C.  Comp.,  as  amended  by  Gen.  Laws  1909, 
p.  364,  provides  that  "for  the  purpose  of  procuring  necessary  property 
and  rights  therefor  and  otherwise  carrying  out  the  provisions  of  this  act" 
the  board  of  directors  of  any  irrigation  district  shall  formulate  a  plan 
and  estimate  the  cost  of  carrying  it  out,  and  determine  the  mode  of 
raising  the  necessary  funds  therefor,  and  after  submitting  the  plans  to 
the  State  Engineer,  and  receiving  his  report,  the  board  shall  call  a 
special  election  to  determine  whether  bonds  shall  be  authorized,  and, 
if  the  bonds  authorized  are  insufficient  and  said  board  deems  it  for  the 
best  interests  of  the  district  that  additional  bonds  be  issued,  it  may 
again  submit  the  question  to  the  electors,  and,  if  additional  bonds  be 
not  voted,  it  shall  be  the  duty  of  the  board  to  provide  for  the  completion 
of  the  plans  by  levy  of  assessments.  Section  4714,  B.  ft  C.  Comp.,  prior 
to  amendment,  provided  that  for  the  purpose  of  "carrying  out  the  pro- 
visions of  this  act"  the  board  of  directors  of  any  irrigation  district, 
whenever  the  construction  fund  has  been  exhausted,  may  call  a  special 
election  to  determine  whether  bonds  shall  be  issued.  Held  that,  where 
the  directors  of  an  irrigation  district  have  used  the  funds  received  from 
a  sale  of  bonds  issued  tmder  Section  4714  prior  to  amendment,  they 
are  authorized  by  the  cunendment  thereto  to  provide  for  the  issuance  of 
additional  bonds. 

Municipal   Corporations — Bonds — Authority    to   Issue. 

2.  Municipalities  cannot  issue  bonds  unless  the  authority  to  do  so 
is  expressly  given  or   clearly   implied. 

From  Hood  River :    William  L.  Bradshaw,  Judge. 

Statement  by  Mr.  Justice  King. 

This  is  a  suit  by  Charles  Hall  to  enjoin  the  sale  of  a 
second  bond  issue  of  $75,000  issued  by  the  Hood  River 
Irrigation  District.    The  complaint  alleges: 

"(1)  That  ever  since  the  month  of  May,  in  the  year 
1905,  the  said  defendant  was  and  is  now  an  irrigation  dis- 
trict, duly  organized  and  existing  and  doing  business 
under  and  by  virtue  of  the  provisions  of  Chapter  5  of 
Title  39  of  Bellinger  and  Cotton's  Annotated  Codes  and 
Statutes  of  Oregon,  and  the  amendments  thereto.  That 
said  irrigation  district  is  situated  wholly  within  Hood 
River  County,  in  the  State  of  Oregon. 

"(2)  That  plaintiff  at  and  during  all  the  times  herein 
mentioned  was,  and  is  now,  the  owner  and  holder  of  title 
to  the  following  described  real  property  situated  in  said 
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district,  to-wit:  Beginning  at  a  point  780.3  feet  south 
from  the  northwest  corner  of  the  N.  W.  l^  of  section  17, 
township  2  N.,  range  10  E.  of  the  Willamette  meridian, 
said  point  of  beginning  being  on  section  line  in  township 
2  N.,  range  10  E. ;  thence  east  2,795,2  feet,  south  471  feet, 
west  2,795.2  feet,  to  section  line  between  sections  17  and 
18 ;  thence  north  471  feet,  to  place  of  beginning,  contain- 
ing 30  acres  of  land  more  or  less. 

"(3)  That  said  defendant  heretofore,  between  the 
month  of  August,  in  the  year  1905,  and  the  month  of 
October,  in  the  year  1906,  for  the  purpose  of  constructing 
necessary  irrigating  canals  and  works  and  acquiring  nec- 
essary property  and  rights  therefor,  and  for  the  purpose 
of  carrying  out  the  provisions  of  its  organization  duly 
and  regularly,  under  and  by  virtue  of  the  provisions  of 
Sections  4714,  4715,  and  4716  of  Bellinger  and  Cotton's 
Codes  and  Statutes  of  Oregon,  duly  and  regularly  issued 
and  sold  the  bonds  of  said  irrigation  district  to  the  amount 
of  $100,000,  and  that  said  sum  of  $100,000  was  expended 
by  said  defendant  in  constructing  necessary  irrigating 
canals  and  works  and  acquiring  necessary  property  and 
rights  therefor,  and  for  the  purpose  of  carrying  out  the 
provisions  of  said  Chapter  5  of  said  Bellinger  and  Cotton's 
Codes  and  Statutes  of  the  State  of  Oregon.  That  said 
fund  of  $100,000  has  been  wholly  exhausted  by  said 
expenditure,  and  the  same  was  insufficient  for  the  comple- 
tion of  the  plans  and  works  adopted. 

"  (4)  That  on  August  9, 1909,  the  said  defendant  by  and 
through  its  board  of  directors  by  resolution  entered  on  its 
record,  formulated  a  general  plan  of  its  proposed  works 
in  constructing  its  ditches  and  canals  in  which  said  gen- 
eral plan  the  said  board  stated  in  a  general  way  what 
works  and  property  it  proposed  to  purchase  and  acquire, 
and  what  works  it  proposed  to  construct,  and  the  esti- 
mated cost  for  carrying  out  said  plans,  and  how  it  pro- 
nosed  to  raise  the  necessary  funds  therefor,  to-wit,  by  a 
bond  issue  and  sale  of  the  same.  That  for  the  purpose  of 
ascertaining  the  estimated  cost  and  value  of  such  works 
said  board  caused  surveys,  examinations,  and  plans  to  be 
made  to  demonstrate  the  practicability  of  such  plan,  and 
to  furnish  the  proper  basis  for  an  estimate  of  the  cost  of 
carrying  out  the  same.  That  said  surveys,  examinations, 
maps,  plans,  and  estimates  were  made  under  the  direction 
of  a  competent  irrigation  engineer  and  certified  to  by  him. 
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"(5)  That  thereafter  said  board  submitted  a  copy  of 
said  surveys,  examinations,  maps,  plans,  and  estimates  to 
the  State  Engineer,  and  within  90  days  thereafter  the  said 
State  Engineer  made  and  filed  a  report  upon  the  same 
with  said  board,  which  said  report  contained  such  mat- 
ters as  in  the  judgment  of  the  State  Engineer  were  rea- 
sonably necessary.    That  the  report  of  the  State  Engineer 
was  received  by  said  board  in  the  month  of  January,  in 
the  year  1910,  and  the  said  report  of  the  State  Engineer 
was  approved  and  accepted  by  said  board,  and  said  board 
on  the  1st  day  of  February,  in  the  year  1910,  proceeded  to 
determine  the  amount  of  money  necessary  to  be  raised  at 
$70,000,  and  determined  upon  a  bond  issue  to  the  amount 
of  $70,000.    And  it  was  determined  on  February  1,  1910, 
by  said  board  for  the  best  interests  of  said  district  to  call 
a  special  election  on  the  26th  day  of  February,  in  the  year 
1910,  at  Barrett  school  house  in  said  irrigation  district,  to 
submit  to  the  electors  of  said  district  the  question  of 
whether  or  not  the  bonds  of  said  district  in  the  sum  of 
$70,000  should  be  issued  for  the  purpose  of  building 
ditches  and  flumes,  and  the  carrying  out  of  necessary 
work  and  the  payment  of  necessary  costs  and  expenses  to 
supply  water  to  the  landowners  of  said  district  for  irri- 
gating purposes, 

"(6)  That  the  following  notice  of  said  election  was 
posted  in  three  public  places  in  each  election  precinct  in 
said  district  for  20  days  prior  to  February  26,  1910,  and 
the  same  was  also  published  in  the  Hood  River  Glacier,  a 
^ewspaoer  published  in  Hood  River  County,  Oregon, 
^here  the  office  of  the  board  of  directors  of  said  district 
is  kept,  once  a  week  for  at  least  three  successive  weeks 
Prior  to  said  election :  'Notice  of  Special  Bond  Election, 
Hood  River  Irrigation  District.  Feb.  26,  1910.  Notice  is 
hereby  given,  pursuant  to  order  of  the  board  of  directors 
^f  the  Hood  River  Irrigation  District,  that  a  special  bond 
election  will  be  held  at  the  Barrett  school  house  in  said  dis- 
trict, Hood  River  County,  Oregon,  on  Saturday,  the  26th 
day  of  February,  1910,  at  which  time  there  will  be  sub- 
n^itted  to  the  qualified  electors  of  said  district  the  question 
jf  issuing  the  bonds  of  the  district  in  a  sum  not  exceeding 
J70,000  (seventy  thousand  dollars)  for  the  purpose  of 
building  ditches,  flumes,  and  the  carrying  out  of  necessary 
^ork,  and  the  payment  of  necessary  costs  and  expenses 
to  supply  water  to  the  landowners  of  said  district  for 
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irrigation  purposes.  The  polls  will  be  opened  one  hour 
after  sunrise  of  said  day  and  will  close  at  sunset  of  said 
day.  Dated  and  first  posted  February  2,  1910,  by  order 
of  the  board  of  directors  of  the  Hood  River  Irrigation 
District.  R.  W.  Kelly,  Secretary,  Hood  River  Irrigation 
District' 

"(7)  That  said  election  was  held  as  by  law  required, 
and  that  at  said  election  there  were  a  total  of  forty-eight 
(48)  votes  cast,  forty-six  (46)  of  which  were  'bonds  yes' 
and  two  (2)  of  which  votes  were  'bonds  no,'  so  that  there 
were  forty-six  (46)  votes  in  favor  of  bonds  and  two  (2) 
votes  against  bonds. 

"(8)  That  on  the  28th  day  of  February,  in  the  year 
1910,  the  said  board  of  directors  met  for  the  purpose  of 
canvassing  the  returns  of  said  election,  and  said  board 
found  that  said  election  was  duly  and  regularly  had  and 
held,  and  that  there  were  a  total  of  48  votes  cast  at  the 
election,  46  for  bonds  and  2  against  bonds,  and  the  result 
of  said  election  was  declared  and  entereu  of  record. 

"  (9)  That  all  tne  matters  above  set  forth  were  declared 
of  record  by  said  board  in  its  minutes. 

"(10)  That  said  board  are  now  proceeding  to  and 
threaten  to,  and  will,  unless  restrained  by  this  honorable 
court,  sell  the  bonds  of  said  district  under  and  by  virtue 
of  the  authority  attempted  to  be  vested  in  them  by  said 
election  of  February  26,  1910. 

''(11)  That  said  bond  issue  is  null  and  void,  as  said 
district  possesses  no  authority  by  law  or  statute  to  issue 
or  sell  said  bonds,  for  the  reason  that  it  having  already 
sold  its  first  bond  issue  above  mentioned,  and,  having 
exhausted  the  proceeds  of  the  same,  there  is  no  statute 
authorizing  any  further  bond  issue  or  sale. 

"(12)  That  plaintiff  has  no  speedy,  adequate,  or  suffi- 
cient relief  at  law,  and,  unless  the  court  interfere  and 
enjoin  the  said  defendants  from  selling  said  bonds,  the 
said  plaintiff  will  be  greatly  and  irreparably  damaged, 
and  the  said  bond  issue  and  said  bonds  will  be  a  cloud 
upon  plaintiff's  title  to  said  real  property. 

"Wherefore  plaintiff  prays  for  a  decree  of  court  annull- 
ing and  canceling  said  bond  issue,  and  plaintiff  further 
prays  that  during  the  pendency  of  this  suit  that  the  said 
irrigation  district,  its  officers  and  agents,  be  enjoined  and 
restrained  from  selling  said  bonds  and  from  taking  any 
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further  proceedings  in  the  matter  of  the  sale  and  issuance 
of  said  bonds,  and  plaintiff  prays  for  such  other  and 
further  relief  as  to  the  court  may  seem  just  and  equit- 
able." 

To  this  complaint  a  demurrer  was  interposed  on  the 
grounds  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  suit ;  and  from  a  judgment  sustaining  the  demur- 
rer and  dismissing  the  suit  plaintiff  appeals. 

Affirmed. 

Submitted  on  briefs  under  the  proviso  of  Rule  16  of  the 
Supreme  Court.    50  Or.  580  (91  Pac.  VIII.) 

For  appellant  there  was  a  brief  over  the  name  of  Mr. 
A,  J.  Derby. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Bennett  &  Sinnott 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

1.  The  sole  question  presented  by  this  appeal  is 
whether,  under  Section  4714,  B.  &  C.  Comp.,  as  amended 
by  Chapter  219  of  the  General  Laws  of  1909,  defendant  is 
authorized,  after  having  exhausted  the  fufids  received 
from  a  sale  of  bonds  issued  under  the  section  prior  to  the 
amendment,  to  make  and  sell  an  additional  bond  issue. 
The  plaintiff  insists  that  this  right  is  excluded  by  the 
amendment,  while  counsel  for  defendant  maintains  that 
this  authority  is  clearly  implied  in  the  law  as  amended. 
Section  4714  of  the  Code,  prior  to  amendment,  so  far  as 
it  bears  upon  this  question,  provided : 

"For  the  purpose  of  constructing  necessary  irrigating 
canals  and  works,  and  acquiring  the  necessary  property 
and  rights  therefor,  and  otherwise  carrying  out  the  pro- 
visions of  this  act,  the  board  of  directors  of  any  such 
district  must,  as  soon  after  such  district  has  been  organ- 
ized as  may  be  practicable,  and  whenever  thereafter  the 
construction  fund  has  been  exhausted  by  expenditures 
herein  authorized  therefrom,  and  the  board  deem  it  neces- 
sary or  expedient  to  raise  additional  money  for  said  pur- 
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poses,  estimate  and  determine  the  amount  of  money  nec- 
essary to  be  raised,  and  shall  immediately  thereafter  call 
a  special  election,  at  which  shall  be  submittal  to  the 
electors  of  such  district  possessing  the  qualifications  pre- 
scribed by  this  act,  the  question  whether  or  not  the  bonds 
of  said  district  in  the  amount  as  determined  shall  be 
issued.  *  *" 

The  section  as  amended  reads : 

"For  the  purpose  of  procuring  necessary  reclamation 
works,  and  acquiring  the  necessary  property  and  rights 
therefor  and  otherwise  carrying  out  the  provisions  of  this 
act,  the  board  of  directors  of  any  such  district  shall,  as 
soon  as  practicable  after  the  organization  of  such  district, 
by  a  resolution  entered  on  its  records,  formulate  a  general 
plan  of  its  proposed  (works)  in  which  it  shall  state  in  a 
general  way  what  works  or  property  it  proposes  to  pur- 
chase or  acquire,  and  ivluU  work  it  proposes  to  construct, 
and  the  estimated  cost  of  carrying  out  said  plan,  and  how 
it  proposes  to  raise  the  necessary  funds  therefor.  *  *'' 

After  specifying  the  manner  in  which  the  bonds  shall 
be  issued,  etc.,  the  amended  section  continues : 

"In  case  the  money  raised  by  the  sale  of  all  the  bonds 
be  insufficient  for  the  completion  of  the  plans  and  works 
adopted,  and  additional  bonds  be  not  voted,  it  shall  be  the 
duty  of  the  board  to  provide  for  the  completion  of  said 
plan  by  levy  of  assessments  therefor,  in  the  manner 
herein  provided." 

2.  It  is  settled  law  that  municipalities  cannot  issue 
bonds  unless  the  authority  to  do  so  is  expressly  given  or 
clearly  implied.  28  Cyc.  1575.  Taking  into  consideration 
the  italicised  expressions  in  the  above  excerpts,  "and 
otherwise  carrying  out  the  provisions  of  this  act,"  "what 
work  it  proposes  to  construct,"  "additional  bonds,"  etc., 
we  thing  it  manifest  that  the  defendant  has  brought  itself 
within  this  rule.  More  especially  does  it  appear  that  this 
authority  is  implied  when  the  phrases  quoted,  together 
with  the  general  object  to  be  obtained  by  the  entire  act,  is 
examined  in  connection  with  a  further  statement  in  the 
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amended  section,  to  the  elBfect  that,  after  the  first  bond 
issue  provided  "for  the  purpose  of  procuring  necessary 
reclamation  works  *  *  and  otherwise  carrying  out  the 
provisions  of  this  act  *  *"  shall  have  been  authorized  at 
an  election  there  specified,  the  board  "thereafter"  may 
"whenever  *  *  in  its  judgment"  it  is  deemed  "for  the 
best  interest  of  the  district  that  the  question  of  the  issu- 
ance of  bonds  in  said  amount,  or  any  amount,  shall  be 
submitted  to  said  electors,  it  shall  so  declare  of  record  in 
its  minutes,  and  may  thereupon  submit  such  questions  to 
said  electors  in  the  same  manner  and  with  like  effect  as 
at  such  previous  election."  To  hold  otherwise  would,  for 
obvious  reasons,  in  many  instances  defeat  the  very  pur- 
pose for  which  the  law  was  enacted.  We  are  of  the  opin- 
ion that  the  issue  complained  of  is  authorized  by  the  act 
as  amended. 
The  judgment  is  affirmed.  Affirmed. 


ArfiTued  May  5,  decided  June  28  ;  rehearing  denied  August  9,   1910. 

THOESEN  V.  HOOFEB. 

[109  Pac.  388:  50  Or.  497   (93  Pac.  361.)] 

EIXBCUTORS    AND    ADMINISTRATORS PROPERTY    OP    DECEASED POSSESSION 

AND  Control. 

1.  Section  1147,  B.  &  C.  Comp.,  provides  that  an  executor  or  adminis- 
trator is  entitled  to  the  possession  and  control  of  property  of  deceased 
until  the  administration  is  completed  or  it  Is  surrendered  to  the  heirs 
and  devisees  by  order  of  the  court  or  judge  thereof,  that  during  the 
time  It  Is  In  the  possession  of  the  executor  or  administrator,  It  Is  his 
duty  to  keep  it  in  repair  or  from  loss  or  decay  as  far  as  possible. 
Held,  that  the  legal  title  to  money  received  by  an  administrator  in  the 
course  of  administration  Is  vested  In  him  to  enable  him  to  pay  the 
expenses  of  the  administration,  to  liquidate  claims  against  the  estate, 
and  to  deliver  the  remainder,  if  any,  together  with  other  assets,  to  the 
heira 

Wills — Devise  op   Realty   to  Executor — Trust. 

2.  A  devise  to  an  executor,  coupled  with  a  power  to  sell  real  property 
for    a    specified    purpose    without    an    order    of    court,    creates    a    trust. 
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Trusts  —  Following    Trust    Property  —  Application    op    Rulb    to 
Administrator. 

3.  An  administrator,  while  not  a  trustee  in  a  strict  sense,  in  the 
administration  of  an  intestate's  estate,  exercises  a  statutory  power 
pursuant  to  orders  of  the  probate  court,  and  occupies  a  fiduciary  relation 
as  a  quasi  trustee,  so  that,  If  he  misapplies  assets,  the  creditors  and 
heirs  are  not  bound  to  sue  on  his  undertaking,  but  may  pursue  the  fund 
If  they  can   trace   and  identify   it. 

EXBCUTORS  AND  ADMINISTRATORS PAYMENT   OF   CLAIMS OVERPAYMENT. 

4.  At  common  law  a  creditor  who  had  received  more  than  a  pro  rata 
share  of  intestate's  estate  cannot  be  compelled  to  refund  any  part  of  It, 
but  now,  whenever  such  creditor  obtains  from  a  personal  representative 
of  decedent's  estate  under  a  mistake  of  fact  a  sum  of  money  on  account 
of  his  demand,  which  in  equity  and  In  good  conscience  he  ought  not  to 
retain,  it  may  be  recovered  in  an  action  for  that  purpose. 

Executors   and   Administrators — Payment   of  Claims — Mistake   of 
Fact   at  Law. 

5.  An  administrator  having  been  garnished  in  a  suit  in  which  the 
attorney  for  the  estate  represented  the  creditor,  Judgment  was  recovered 
in  favor  of  the  creditor,  on  which  an  execution  was  Issued  and  placed 
In  the  hands  of  a  sheriff  for  service,  who  notified  the  administrator 
that  he  had  an  order  from  the  county  court  directing  payment  out  of 
the  funds  of  the  estate.  The  administrator  thereupon  consulted  the 
attorney  for  the  estate  without  knowledge  that  he  also  represented  the 
creditor  and  was  advised  to  pay  the  money,  which  he  did.  No  such 
order  had  been  in  fact  issued  by  the  county  court,  and  the  attempt 
by  garnishment,  in  the  absence  of  a  statute  authorizing  It  to  hold  the 
administrator  and  subject  the  assets  in  his  hands  to  the  debt,  was  invalid. 
Held,  that  the  administrator  under  such  circumstances  paid  the  money 
under  a  mistake  of  fact,  and  was  entitled  to  recover  it;  but  if  the 
attorney  acted  in  good  faith  when  he  advised  the  administrator  that 
such  an  order,  if  Issued,  was  valid  and  should  be  complied  with,  the 
money  was  then  paid  under  a  mistake  of  law,  and  was  not  recoverable. 

From  Union :    John  W.  Knowles,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  J.  B.  Thorsen  and  J.  H.  Buell,  as 
administrators,  and  Mabel  Parks,  as  administratrix,  of 
the  estate  of  H.  L.  Buell,  deceased,  against  J.  A.  Hooper 
and  Joseph  Hudson  to  recover  money  alleged  to  have  been 
had  and  received  for  the  plaintiffs'  use. 

The  answer  denies  the  averments  of  the  complaint  and 
states  the  facts  as  they  occurred,  which  allegations  of  new 
matter  are  put  in  issue  by  the  reply.  A  former  judgment 
herein  was  reversed,  and  the  cause  remanded  for  further 
proceedings:     Thorsen  v.  Hooper,  50  Or.  497   (93  Pac. 
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361.)  A  trial  was  had  without  the  intervention  of  a  jury, 
and,  from  the  testimony  received,  the  court  made  findings 
of  fact,  and,  as  conclusions  of  law  based  thereon,  deter- 
mined that  the  money  demanded  was  paid  under  a  mis- 
take of  law,  and  not  subject  to  recovery.  Upon  motion  of 
plaintiffs'  counsel,  however,  the  court,  without  taking  any 
further  testimony,  made  additional  findings,  and  con- 
cluded that  the  money  in  question  constituted  "trust 
funds"  which  were  paid  out  under  mistake  of  fact  and 
should  be  recovered  by  the  plaintiffs,  and  the  defendants 
appeal  from  the  resulting  judgment.  Reversed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Charles  H.  Finn. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  James  D.  Slater. 

Opinion  by  Mr.  Chief  Justice  Moore. 

A  statement  of  the  incidents  involved  is  deemed  essen- 
tial: H.  L.  Buell,  as  principal,  and  John  Graham,  as 
surety,  executed  to  H.  C.  Brown  a  negotiable  promissory 
note  for  $1,000.  Thereafter  Buell  died  intestate,  and  the 
plaintiffs  were  appointed  and  duly  qualified  as  the  repre- 
sentatives of  his  estate.  Brown  filed  with  them  a  verified 
claim  for  the  remainder  due  on  the  note,  which  demand 
was  approved.  The  defendants  herein  as  partners  com- 
menced an  action  in  the  circuit  court  for  Union  County 
against  Oscar  Eden  and  H.  C.  Brown,  as  partners,  to 
recover  money,  and,  having  sued  out  a  writ  of  attachment, 
a  copy  thereof  and  notice  of  garnishment  were  served  on 
Thorson,  who,  as  administrator,  responded  in  writing  in 
part  as  follows :  "I  will  say  that  there  is  a  balance  due 
H.  C.  Brown  of  $500  principal  and  accrued  interest,"  but 
no  reference  was  made  to  any  promissory  note.  Prior  to 
the  service  of  the  notice  Brown  had  assigned  the  negotia- 
ble instrument  and  the  verified  claim  based  thereon  to 
Jennie  P.  Brown.     A  judgment  was  rendered  in  that 
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action  in  favor  of  Hooper  and  Hudson,  and  it  was  ordered 
that  the  money  purporting  to  be  due  from  the  decedent's 
estate  to  Brown  be  collected  if  sufficient  thereof  could  be 
obtained  to  satisfy  the  demand.  An  execution  was  there- 
upon issued,  and  Thorson  delivered  to  the  sheriff  a  check 
for  $384.22,  signed  in  his  representative  capacity,  which 
sum  equaled  the  command  of  the  writ,  but  the  payment 
was  made  without  any  order  of  the  county  court  author- 
izing it.  When  the  defendants  commenced  their  action, 
the  complaint  was  signed,  and  the  other  papers  were  pre- 
pared by  an  attorney  who  was  also  employed  in  the  settle- 
ment of  the  decedent's  estate.  Hooper  and  Hudson  knew 
when  the  notice  of  garnishment  was  served,  and  when  the 
check  was  issued  that  a  demand  was  made  against  the 
Buell  estate,  and  that  the  money  was  received  from  the 
assets  thereof.  Prior  to  the  commencement  of  this  action 
the  plaintiffs  demanded  of  the  defendants  the  repayment 
of  the  money. 

1.  As  the  judgment  complained  of  on  this  appeal  seems 
to  have  been  predicated  on  the  doctrine  of  "trust  funds," 
the  important  inquiry  to  be  determined  is  whether  or  not 
the  money  in  question  comes  within  the  designated  phrase, 
so  that,  when  the  defendants  secured  possession  of  the 
check  with  knowledge  of  the  source  from  which  it  was 
derived,  the  sum  specified  can  be  recovered.  The  legal 
title  to  such  money  was  vested  in  the  plaintiffs  to  enable 
them  to  pay  the  expenses  of  the  administration,  to  liquid- 
ate claims  against  the  estate,  and  to  deliver  the  remain- 
der, if  any,  together  with  other  assets,  to  the  heirs.  Sec- 
tion 1147,  B.  &  C.  Comp. 

2.  A  gift  by  will  to  an  executor  with  which  to  pay  debts 
and  legacies  entitled  him  under  the  early  English  law  to 
the  remainder  of  the  estate,  after  discharging  the  obliga- 
tions thus  imposed.  To  prevent  an  executor  from  perfect- 
ing a  title  to  personal  property  which  the  testator  prob- 
ably forgot  specifically  to  describe  in  his  last  testament. 
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courts  of  equity  raised  a  resulting  trust  in  favor  of  the 
next  of  kin :  Wager  v.  Wager,  89  N.  Y.  161.  From  this 
circumstance  has  been  deduced  the  legal  principle,  recog- 
nized by  statute  in  most  states  of  the  Union,  that  an 
executor  is  a  prima  fade  trustee  for  the  next  of  kin. 
Perry,  Trusts  (5  ed.)  §  94.  The  executor,  however,  is  not 
necessarily  a  trustee  of  the  testator's  estate.  Beach, 
Trusts  and  Trustees,  §  365.  A  devise  to  an  executor, 
<^upled  with  a  power  to  sell  real  property  for  any  speci- 
fied purpose  without  an  order  of  court,  creates  a  trust: 
^^own  V.  Brovm,  7  Or.  285. 

3.  The  right  which  the  law  confers  upon  an  adminis- 
^^tor  to  take  and  hold  the  possession  of  the  goods  and 
^^ttels  of  a  decedent's  estate  is  in  the  nature  of  a  trust, 
'^'^nouler's  Ex.  and  Admrs.,  §242;  11  Cur.  Law,  1307; 
Cos  to  V.  Murray,  47  Or.  57  (81  Pac.  388,  883) ;  In  re 
Roach's  Estate,  50  Or.  179  (92  Pac.  118.)  He  stands  to 
all  persons  interested  in  the  intestate's  estate  in  the  rela- 
tion of  a  trustee,  and  is  authorized  to  enforce  all  the 
rights,  and  is  subject  to  all  the  remedies  incident  to  an 
ordinary  trustee:  Main  v.  Brown,  72  Tex.  505  (10  S.  W. 
571 :  13  Am.  St.  Rep.  823) ;  H olden  v.  Piper,  5  Colo.  App. 
71  (37  Pac.  34.)  He  is  not  a  trustee  in  the  strict  sense 
of  the  term,  but,  in  the  administration  upon  an  intestate's 
estate,  he  exercises  a  statutory  power  pursuant  to  the 
orders  of  a  probate  court.  He  occupies  such  a  fiduciary 
relation  as  a  quasi  trustee  that,  if  he  misapplies  the  assets 
intrusted  by  law  to  his  possession,  the  creditors  and  heirs 
of  the  decedent  have  a  choice  of  remedies  for  their  injury ; 
may  bring  an  action  on  his  undertaking  for  a  breach  of 
its  conditions,  or  they  may  pursue  the  fund,  if  they  can 
trace  and  identify  it:  Pierce  v.  Holzer,  65  Mich.  263  (32 
N.  W.  431.) 

4.  At  common  law,  a  creditor  who  had  received  more 
than  a  pro  rata  share  of  an  intestate's  estate  could  not  be 
compelled  to  refund  any  part  of  it.  Lawson's  Admrs.  v. 
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Hanahorough,  10  B.  Men.  (Ky.)  147;  Walker  v.  Hill,  17 
Mass.  380.  This  ancient  rule  has  been  held  applicable,  in 
some  instances  in  this  country :  Adams  v.  Smith,  19  Nev. 
259  (9  Pac.  337 :  10  Pac.  353) ;  Findlay  v.  Trigg's  Adm'r., 
83  Va.  539  (3  S.  E.  142.)  Reason  and  the  weight  of 
authority  support  the  principle  that  whenever  such  a 
creditor  obtains  from  a  personal  representative  of  a 
decedent's  estate,  under  a  mistake  of  fact,  a  sum  of  money 
on  account  of  his  demand,  which,  ex  aequo  et  bono,  he 
ought  not  to  retain,  it  may  be  secured  in  an  action  insti- 
futed  for  that  purpose :  Heard's  Admr.  v.  Drake,  4  Gray 
(Mass.)  514;  Mansfield  v.  Lynch,  59  Conn.  320  (22  Atl. 
313:  12  L.  R.  A.  285)  ;  Wolf  v.  Beaird,  123  111.  585  (15 
N.  E.  161 :  5  Am.  St.  Rep.  565) ;  Morris  v.  Porter,  87  Me. 
510  (33  Atl.  15.)  Recoveries  are  had  in  such  cases  by 
administrators  in  actions  at  law  without  invoking  the 
doctrine  of  following  trust  funds,  a  relief  which  is  avail- 
able only  to  a  cestui  que  trust  in  a  court  of  chancery  when 
the  property  can  be  identified.  Perry,  Trusts  (5  ed.) 
§  17  ;Lathrop  v.  Bampton,  31  Cal.  17  (89  Am.  Dec.  141) ; 
Ferchen  v.  Amdt,  26  Or.  121  (37  Pac.  161 :  29  L.  E.  A. 
664:  46  Am.  St.  Rep.  603.) 

5.  To  adopt  the  doctrine  asserted  by  the  trial  court  and 
insisted  upon  by  plaintiff's  counsel  would  make  a  creditor 
of  a  decedent's  estate  liable  for  a  return  of  money  which 
he  may  have  received  in  consequence  of  a  mistake  of  law, 
a  priiiciple  not  recognized  by  this  court:  Scott  v.  Ford, 
45  Or.  531  (78  Pac.  742:  80  Pac.  899:  68  L.  R.  A.  469:  52 
Or.  288:  97  Pac.  99.)  The  conclusion  deduced  that  the 
money  paid  by  Thorson  constituted  a  trust  fund  which 
was  received  by  the  defendants  with  knowledge  of  its 
source,  and  in  consequence  thereof  is  recoverable  in  an 
action  at  law  by  a  quasi  trustee,  is  not  a  correct  exposition 
of  the  law  as  applicable  to  the  facts  involved,  and  is 
erroneous.  When  this  cause  was  here  before,  Mr.  Chief 
Justice  Bean,  speaking  for  the  court,  said : 
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"Now  it  appears  from  the  facts,  as  alleged  in  the  plead- 
ings in  the  case  at  bar,  that  the  payment  by  Thorsbn  to 
the  sheriiaf  was  made  under  a  mistake  of  fact  as  to  the 
nature  of  the  order  of  the  circuit  court  and  upon  the 
advice  of  the  attorney  for  the  defendants,  who  he  sup- 
posed at  the  time  was  acting  for  the  estate.  Thorson  was 
notified  by  the  sheriff  that  the  circuit  court  had  made  an . 
order  in  the  attachment  proceedings  requiring  him  to 
pay  the  amount  of  the  judgment,  recovered  by  Hooper 
and  Hudson  against  Eden  and  Brown,  out  of  the  funds  of 
the  estate,  and  that  such  order  was  in  the  hands  of  the 
officer  for  execution,  when,  in  fact,  no  such  order  had  beep 
made.  Relying  upon  this  statement,  and  the  erroneous 
advice  of  the  attorney  for  the  defendant,  he  paid  the 
amount  of  the  judgment  out  of  the  trust  funds  in  his 
hands,  and  the  money  was  subsequently  paid  to  the 
defendants.  If  these  facts  are  true,  and  for  the  purposes 
of  this  case  it  must  be  so  assumed,  we  think  in  equity  and 
good  conscience  plaintiff  should  be  permitted  to  recover 
it."  Thorsen  v.  Hooper,  50  Or.  497,  500  (93  Pac.  361, 
362.) 

The  issues  were  thus  clearly  defined  and  findings  of 
fact  should  have  been  made  thereon.  No  order  of  the 
county  court  having  ever  been  made  requiring  the  pay- 
ment of  the  remainder  due  on  the  promissory  note 
executed  to  Brown,  the  attempt  by  garnishment,  in  the 
absence  of  a  statute  authorizing  it,  to  hold  Thorson  in  his 
representative  capacity,  and  thus  to  subject  the  assets  of 
the  decedent's  estate  in  his  possession  to  the  satisfaction 
of  any  judgment  that  might  be  rendered  in  the 
attachment  proceedings,  was  void:  Harrington  v. 
La  Rocque,  13  Or.  344  (10  Pac.  498.)  Such  being  the 
case,  any  order  directing  the  collection  of  the  debt,  or  the 
payment  of  the  judgment  in  that  action  from  the  assets 
of  the  estate,  was  futile.  If  the  attorney  acted  in  good 
faith  when  he  told  Thorson  that  this  order  was  valid  and 
should  be  obeyed,  the  advice  was  a  mis-statement  of  law 
and  precludes  a  recovery  of  the  money  so  paid.  If,  how- 
ever, the  facts  stated  by  Mr.  Chief  Justice  Bean,  herein- 
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before  quoted,  shall  be  established,  judgment  should  be 
rendered  against  the  defendants. 

An  error  having  been  committed  in  the  conclusion  of 
law,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Mr.  Justice  Eakin  took  no  part  in  the  hearing  or  con- 
sideration of  this  appeal.  Reversed. 


Argued   July   26,   decided    August   9,    1910. 

SMITH  V.  FABMEBS  &  MEECHANTS  NAT.  BAJSK, 

[110  Pac.   410.] 

BviDENCB — Written   Contract — Parol   Evidbncb — ^Third   Parties. 

1.  Section  704,  B.  A  C.  Comp.,  providing  that  there  can  be  between 
the  parties  and  their  representatives  or  successors  in  interest  no  evidence 
of  the  terms  of  an  agreement  other  than  the  contents  of  the  writing, 
does  not  apply  In  controversies  between  third  persons,  and  any  of  the 
parties  to  the  contract  in  which  contest  parql  evidence  as  to  the  real 
terms  of  the  agrreement  Is  admissible. 

Husband   and   Witb — Personal   Property   op  Wife. 

2.  The  personal  property  of  a  wife  belonged  to  the  husband  at 
common  law  only  after  he  had  reduced  it  to  his  possession. 

Husband  and  Wife — Personal  Property  of  Wife — ^Marttal  Riokts 
— Waiver  by   Husband. 

3.  A  husband  may  waive  ills  marital  rights  in  the  property  of  his 
wife,  either  by  express  declaration  or  by  conduct  Justifying  an  inference 
that  a  waiver  was  intended,  such  as  recognition  by  him  that  the  property 
belongs  solely  to  the  wife,  etc. 

Husband   and  Wife — Property   of   Wife — Subjection   to   Husband's 
Debts. 

4.  Where  real  property  purchased  in  the  name  of  a  husband  was  paid 
for  with  the  separate  money  and  earnings  of  the  wife  and  later  conveyed 
to  her  on  the  theory  that  the  original  conveyance  to  the  husband  was  a 
mistake,  it  was  not  subject  to  levy  for  payment  of  the  husband's  debts. 

Execution — Sale — Creditor  as   Purchaser. 

5.  Section  205,  B.  &  C.  Comp.,  provides  that  a  Judgment  shall  be  a 
lien  from  the  date  of  docketing  upon  the  real  property  of  the  defendant 
Section  302,  relating  to  the  levy  of  an  attachment,  made  applicable  to 
executions  by  Section  283.  provides  that  from  the  date  of  an  attachment 
plaintiff,  as  against  third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration.  Held,  that  the  lien  of  a  Judgment 
only  attaches  to  real  property  of  the  defendant,  and  only  applies  to 
his  actual  interest  In  the  property;  and  hence  under  Sections  283  and  302 
the    execution    levy    places    the    Judgment    creditor    in    the    position    of    a 
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Inma  fide  purchaser  for  value  only  in  case  the  levy  Is  made  without 
notice  of  an  outstanding  equity  or  title ;  the  creditor  being  chargeable 
with  notice  of  all  the   equities  appearing  of  record. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  to  enjoin  the  sale  upon  execution  of  lot  3, 
in  block  27,  Hanson's  addition  to  East  Portland,  and  the 
contention  arises  upon  the  following  facts : 

On  February  3, 1886,  C.  J.  Smith,  the  husband  of  plain- 
tiff, and  W.  T.  Jones,  became  indebted  to  the  defendant 
bank  in  the  state  of  Nebraska  upon  a  promissory  note  in 
the  sum  of  $2,000.  About  the  year  1890  plaintiff  and  her 
husband  moved  to  Oregon,  and  on  April  10,  1893,  the 
defendant  bank  recovered  judgment  against  C.  J.  Smith 
upon  said  note  in  the  circuit  court  of  the  State  of  Oregon 
for  Multnomah  County,  which  judgment  was  entered 
upon  the  judgment  docket  of  that  court  on  June  24,  1893. 
On  June  15,  1902,  plaintiff  entered  into  a  contract  with 
J.  C.  Roberts  for  the  purchase  of  said  lot  for  the  price  of 
|1,250,  and  at  that  time  paid  $100  in  cash.  The  balance 
of  the  purchase  price  was  to  be  paid  in  monthly  install- 
ments of  $15  each,  the  sale  being  evidenced  by  writing 
signed  by  plaintiff  and  C.  J.  Smith,  and  J.  C.  Roberts  and 
wife,  which  recited  that  the  sale  was  to  plaintiff  and 
C.  J.  Smith  and  that  the  property  was  to  be  conveyed 
to  C.  J.  Smith  upon  full  payment  of  the  price.  Plaintiff 
contends  that  it  was  without  her  knowledge  or  consent 
that  the  writing  provided  for  conveyance  to  C.  J.  Smith ; 
that  the  purchase  was  for  herself  and  the  deed  was  to  be 
made  to  her.  On  April  1,  1907,  a  conveyance  of  the 
property  was  made  to  C.  J.  Smith,  which  was  recorded  on 
April  7, 1907,  and  plaintiff  alleges  that  it  was  without  her 
knowledge  or  consent  that  the  deed  was  to  be  made  to 
C.  J.  Smith,  and  that  she  did  not  learn  that  it  was  so  made 
until  about  April  17,  1907,  when  she  secured  a  convey- 
ance of  the  lot  by  C.  J.  Smith  to  herself,  which  was  duly 
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recorded  in  Multnomah  County  on  that  day.  Thereafter, 
on  February  25,  1908,  defendant  bank  procured  an  execu- 
tion to  issue  on  said  judgment  and  to  be  levied  upon  said 
lot  3,  as  the  property  of  C.  J.  Smith,  and  thereafter  this 
suit  was  commenced  to  enjoin  the  sale  thereof.  Decree 
was  rendered  by  the  trial  court  in  favor  of  plaintiff,  and 
defendants  appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  S,  H.  Gruber. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  D.  McFadden  and  Mr.  John  Ditehbum,  with  an 
oral  argument  by  Mr.  Ditehbum. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court 
1.  Plaintiff,  to  maintain  her  right  to  the  property, 
contends  that  she  purchased  it  for  herself,  and  paid  the 
$100  cash  payment  thereon.  In  the  reply  she  alleges  that 
the  "said  money  was  her  own  personal  money ;  that  there- 
after the  said  property  was  bought  and  paid  for  on  the 
installment  plan,  by  this  plaintiff,  at  the  rate  of  $15  per 
month;  that  plaintiff  had  remaining  $500  of  the  money 
received  and  inherited  from  her  deceased  father's  estate, 
and  paid  the  same  on  said  property ;  that  each  and  every 
one  of  the  installments  paid  upon  said  property  was  the 
savings  and  earnings  of  this  plaintiff  through  her  serv- 
ices and  labor  as  housekeeper  for  her  grown  son,  daugh- 
ter and  husband."  Defendant  contends  that  the  written 
contract  of  sale  is  a  sale  to  C.  J.  Smith  and  not  to  plaintiff, 
and  cannot  be  disputed  by  oral  proof.  Section  704,  B.  & 
C.  Comp.,  provides  that  "there  can  be,  between  the  parties 
and  their  representatives  or  successors  in  interest,  no  evi- 
dence of  the  terms  of  the  agreement,  other  than  the  con- 
tents of  the  writing."  But  in  the  case  before  us  the  con- 
troversy is  not  between  the  parties  to  the  agreement,  and 
therefore  that  section  has  no  application.    In  Pacific  Bis- 
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cuit  Co.  V.  Bugger,  42  Or.  513,  516  (70  Pac.  523,  525), 
Mr.  Chief  Justice  MooRE  says : 

"The  rule  that  an  instrument  in  writing  cannot  be  con- 
tradicted or  varied  by  parol  evidence  applies  only  between 
the  parties  and  their  privies,  and  cannot  be  invoked  in 
contooversies  between  third  parties  and  any  of  the  parties 
to  the  contract."  Carmack  v.  Drum,  32  Wash.  237  (73 
Pac.  377,  785)  ;  Broum  v.  Wisner,  51  Wash.  509  (99  Pac. 
581) ;  Greve  v.  Echo  Oil  Co.,  8  Cal.  App.  276  (96  Pac. 
904.) 

And,  although  the  writing  may  be  admissible  in  evidence 
against  plaintiff,  it  does  not  preclude  oral  evidence  as  to 
the  real  terms  of  the  agreement.  From  the  testimony  of 
Mrs.  Dunne,  R.  H.  Dunne,  J.  C.  Roberts,  as  well  as  plain- 
tiff herself,  it  is  clearly  established  that  the  contract  of 
purchase  was  made  by  plaintiff  for  herself.  It  also 
appears  from  the  evidence  that  the  writing  by  inadver- 
tence and  mistake  was  made  to  recite  that  the  conveyance 
was  to  be  made  to  C.  J.  Smith,  instead  of  to  plaintiff,  as 
intended  by  the  parties  thereto. 

2.  It  is  also  urged  by  defendant  that  by  reason  of  the 
allegation  of  the  reply  above  quoted,  plaintiff  admits  that 
the  $500  received  by  her  from  her  father's  estate  in  Ohio 
was  applied  in  payment  on  the  price  of  the  lot,  and  that 
she  is  now  bound  thereby;  and,  there  being  no  proof  of 
the  Ohio  statute,  it  must  be  presumed  that  the  common 
law,  as  to  marital  property  rights,  was  in  force  in  that 
state,  and  the  said  $500  thereby  became  the  property  of 
the  husband,  and  therefore  the  lot  was  not  paid  for  by 
the  wife's  money  alone.  As  a  general  rule  at  common 
law  the  wife's  choses  in  action,  acquired  by  the  wife  dur- 
ing coverture,  belong  to  the  husband,  but  the  title  thereto 
only  vests  in  him  when  he  has  reduced  them  to  possession ; 
and  whether  he  has  taken  such  possession  as  will  operate 
to  work  a  change  of  ownership  is  a  question  of  intention 
as  disclosed  by  the  circumstances. 
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3.  The  husband  may  waive  his  marital  rights  in  the 
property  of  his  wife  either  by  express  declaration  or  it 
may  be  inferred  from  his  conduct,  such  as  the  recognition 
by  him  that  the  property  belongs  solely  to  his  wife,  or,  if 
money,  it  may  be  evidenced  by  his  borrowing  it :  21  Cyc. 
1160,  1161;  15  Am.  &  Eng.  Enc.  Law  (2  ed.)  825,  826; 
Mdchen's  Executor  v.  Machen,  38  Ala.  364 ;  Lowe,  Ex'r,  v. 
Cody,  29  Ga.  Ill ;  Perry  y.  Wheelock,  49  Vt  63;  Syracuse 
Chilled  Plow  Co.  v.  Wing,  85  N.  Y.  421 ;  Clark  v.  Clark, 
86  Mo.  114;  Marston  v.  Carter  &  Trustee,  12  N.  H.  i59; 
Gochenaur's  Estate,  23  Pa.  460;  Moyer^s  Appeal,  77  Pa. 
482.  In  this  case  there  is  nothing  to  indicate  that  he  ever 
intended  to  or  did  reduce  the  money  to  his  possession  in 
his  right  as  husband.  It  was  recognized  by  both  husband 
and  wife  as  her  separate  property  from  the  time  she 
received  it.  Furthermore,  the  allegations  of  the  reply 
are  equally  positive  that  each  and  every  payment  was 
made  from  the  savings  and  earnings  of  plaintiff,  and 
establish  plaintiff's  case  upon  that  question. 

4.  It  is  contended  further  by  defendant  that,  as  the 
legal  title  to  the  lot  was  in  C.  J.  Smith  at  one  time  for  a 
few  days,  therefore  the  lien  of  the  judgment  atta^ched 
thereto  and  is  now  enforceable  by  execution  under  Sec- 
tion 205,  B.  &  C.  Comp.  By  this  section  a  judgment,  duly 
docketed,  shall  be  a  lien  from  the  date  of  docketing  upon 
the  real  property  of  the  defendant  within  the  county. 
The  effect  of  this  section  must  not  be  confounded  with 
Section  302,  B.  &  C.  Comp.,  relating  to  the  effect  of  the 
levy  of  a  writ  of  attachment  (made  applicable  to  the  levy 
of  an  execution  by  Section  283) ,  which  provides  that  from 
the  date  of  the  attachment  the  plaintiff,  as  against  third 
parties,  shall  be  deemed  a  purchaser  in  good  faith  and  for 
a  valuable  consideration  of  the  property.  The  effect  of 
the  lien  of  a  judgment  is  not  the  same  as  the  levy  of  the 
writ  of  attachment.  The  former  only  attaches  to  the  real 
property  of  the  defendant,  and  this  court  has  in  several 
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cases  held  that  this  only  applies  to  the  actual  interest 
defendant  has  in  the  property  and  will  not  cut  off  an  out- 
standing equity.  If  he  holds  the  naked  title  only,  without 
any  real  interest  therein,  then  the  lien  will  not  attach.  It 
is  said  by  Mr.  Justice  Bean  in  Meier  v.  KeUy,  22  Or.  136, 
140  (29  Pac.  265,  267)  : 

"A  judgment  lien  creditor  until  the  levy  of  an  execution 
issued  thereon  can  in  no  sense,  either  as  a  fact  or  by  stat- 
ute in  this  State,  stand  in  the  position  of  an  innocent 
purchaser  for  value.  His  lien  is  a  mere  gratuity,  con- 
ferred by  law,  for  which  he  pays  nothing,  and  only  con- 
fers the  right  to  levy  upon  the  land  to  the  exclusion  of 
other  adverse  interests  acquired  subsequently  to  the 
judgment.  *  *  The  apparent  interest  of  a  debtor  can 
neither  extend  nor  restrict  the  operation  of  the  lien  so 
that  it  shall  encumber  any  greater  or  less  interest  than 
the  debtor  in  fact  possesses." 

In  Dimmick  v.  Rosenfeld,  34  Or.  101,  103  (55  Pac.  100, 
101),  which  is  a  parallel  case  to  the  one  under  considera- 
tion, in  which  the  title  was  conveyed  to  Drake,  the  hus- 
band, though  it  was  the  wife's  purchase,  and  by  him  to 
the  wife,  Mr.  Chief  Justice  Bean  says : 

"He  had  no  interest  whatever  in  the  property,  but  was 
a  mere  conduit,  through  which  the  legal  title  passed  from 
Beatty  to  his  wife,  the  real  purchaser  and  owner.  Under 
these  circumstances,  the  authorities  are  quite  uniform 
that  a  judgment  against  him  would  not  become  a  lien 
upon  the  land." 

Therefore  the  docketing  of  the  judgment  against  C.  J. 
Smith  did  not  create  a  lien  upon  this  lot.  Black,  Judg- 
ments, §  420;  Snyder  v.  Martin,  17  W.  Va.  276  (41  Am. 
Rep.  670)  ;  Koons  v.  MeUett,  121  Ind.  585  (23  N.  E.  95 : 
7L.R.A.  231.) 

5.  The  effect  of  Sections  283,  302,  B.  &  C.  Comp.,  is 
that  a  levy  under  execution  upon  property  will  place  the 
judgment  creditor  in  the  position  of  a  bona  fide  purchaser 
for  value.  But  the  levy  must  be  made  without  notice  on 
the  part  of  the  judgment  creditor  of  an  equity  or  outstand- 
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ing  title.  He  will  be  in  no  better  position  than  a  pur- 
chaser under  the  same  circumstances.  Therefore  those 
sections  do  not  aid  defendant,  because  the  levy  was  made 
with  full  notice  of  plaintiff's  title,  her  deed  being  on 
record:  Meier  v.  Hess,  23  Or.  599  (32  Pac.  755) ;  Dim- 
mick  V.  Rosenfeld,  34  Or.  101,  105  (55  Pac.  100) ;  Osgood 
V.  Osgood,  35  Or.  1  (56  Pac.  1017)  ;  Security  Trust  Co.  v. 
Loewenberg,  38  Or.  159,  170  (62  Pac.  647.)  Therefore 
defendant  has  no  lien  upon  the  property  either  by  virtue 
of  the  judgment,  or  the  levy  of  the  execution. 
The  decree  is  affirmed.  Affirmed. 


Argrued   July    18,    decided   August    9,    1910. 

HODGEIN  V.  BOSWELL. 

[110    Pac.    487.] 

Quieting  Title — Complaint — Possession  op  Premises. 

1.  A  complaint  in  an  action  to  remove  a  cloud  on  title  which  merely 
alleges  that  plaintiff  is  the  owner,  and  entitled  to  the  undisturbed  and 
peaceful  possession  of  the  premises,  is  defective  for  failure  to  show 
either  that  plaintiff  is  in  possession  or  that  the  premises  are  not  In 
possession   of  another,   or  some  other  fact  conferring  equity  Jurisdiction. 

Quieting   Title — Statutory   Provisions — Practice. 

2.  Section  516,  B.  &  C.  Comp.,  providing  that  the  owner  of  real 
estate  may  bring  a  suit  In  equity  against  another  claimant  where  the 
property  is  not  in  the  actual  possession  of  another,  is  not  a  limitation 
upon  the  previous  jurisdiction  of  equity  to  quiet  title  or  to  remove  a 
cloud  therefrom,  but  enlarges  that  jurisdiction  so  as  to  give  a  remedy 
In  certain  cases  where  without  it  none  existed,  and  a  suit  to  remove 
a  cloud  from  title  brought  under  the  old  equity  practice  is  not  governed 
by    the    strict   letter   of    the    statute. 

Pleading — Demurrer — Waiver  op  Objection  to  Ruling — Answer. 

3.  In  an  action  to  remove  a  cloud  on  title,  defendant,  by  answering 
to  the  merits  after  his  demurrer  for  want  of  facts  was  overruled,  did 
not  waive  his  objection  that  the  complaint  did  not  show  any  ground 
of  equity  jurisdiction,  where  the  answer  merely  denied  the  averments  of 
the  complaint  without  setting  up  an  affirmative  defense  or  asking  affirm- 
ative relief. 

Pleading — Amendment — Application    por    Leave — ^Time. 

4.  Where  plaintiff  in  his  brief  in  the  trial  court  asked  leave  to  amend 
in  case  the  court  held  the  complaint  defective,  and  accompanied  it  with 
a  motion  to  re-refer  the  case  to  take  further  testimony,  the  applications 
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were   made   before    the   final   submission   of   the   case,    so   that   the   court 
had  power  to  ^ant  the  applications.  If  they  were  otherwise  meritorious. 

QuiXTiNo    Title — Complaint — Ambkdmbnt. 

5.  A  complaint  to  remove  a  cloud  on  title  alleged  merely  that  plaintiff 
was  the  owner  and  entitled  tb  peaceable  possession,  but  did  not  show 
who  was  In  possession  or  allegre  any  distinct  srround  for  relief  in  equity. 
Held,  that  a  proffered  amendment  that  the  premises  were  not  in  the 
possession  of  the  defendant  should  have  been  allowed,  as  showing  a  case 
where  neither  party  was  In  possession,  so  that  plaintiff  would  have  no 
adequate  remedy  at  law. 

Appeal  and  Brror — Disciuetion  of  Trial  Court — Lbavs  to  Ambnd. 

6.  While  the  appellate  court  In  a  case  at  law  will  not  review  the 
exercise  of  the  trial  court's  discretion  In  denying  leave  to  amend  the 
complaint,  unless  there  has  been  an  abuse  of  discretion,  the  rule  is 
otherwise  in  equity,  where  the  case  Is  tried  de  novo  on  appeal  without 
reference  to  the  findings  of  the  lower  court. 

From  Malheur :    George  E.  Davis,  Judge. 

This  is  a  suit  by  Frank  E.  Hodgkin  against  John  Bos- 
well, to  remove  a  cloud  from  the  title  to  a  certain  lot  in 
the  town  of  Vale,  Malheur  County,  Oregon.  From  a 
decree  in  favor  of  defendant  and  dismissing  the  com- 
plaint, plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  George  W.  Hayes. 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
John  W.  McCtdloch  and  Mr.  Dalton  Biggs,  with  oral  argu- 
ments by  Mr.  Biggs  and  Mr.  R.  M.  Duncan. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  This  is  a  suit  to  remove  an  alleged  cloud  from  plain- 
tifTs  title  to  lot  4,  block  25,  of  Eldredge's  addition  to  the 
town  of  Vale,  in  Malheur  County.  It  is  alleged  in  the 
complaint  that  plaintiff  "is  the  owner  in  fee  simple  *  * 
and  entitled  to  the  undisturbed  and  peaceful  possession" 
of  the  described  lot.  Other  averments  are  to  the  effect 
that  defendant  claims  title  under  a  tax  deed  issued  to 
J.  A.  Newton  on  January  24,  1903,  who  thereafter  con- 
veyed to  defendant ;  that  the  sale  was  on  January  14, 1901, 
and  was  for  delinquent  taxes  for  the  years  1895  to  1899, 
inclusive ;  that  a  certificate  of  sale  was  issued  to  said  pur- 
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chaser  on  the  day  of  sale;  that  the  certificate  and  deed 
are  void  because  for  each  of  the  years  named  no  list  of 
unpaid  taxes  was  retumd,  and  no  affidavit  was  made  by 
the  sheriff  that  any  taxes  were  uhpaid ;  that  no  warrant 
was  issued  by  the  county  court  to  the  sheriff,  command- 
ing him  to  sell  real  property  to  pay  taxes  claimed  to  be 
due,  and  because  there  was  no  assessment  of  said  lot  for 
the  year  1899,  and  for  all  these  reasons  the  sheriff  had 
no  authority  to  make  such  sale.  The  complaint  was  filed 
December  5,  1906.  Defendant  demurred  on  the  ground 
that  the  complaint  did  not  state  sufficient  facts,  without 
specifying  in  what  particular  it  was  deficient.  After- 
wards he  obtained  permission  to  substitute  another 
demurrer,  stating  the  same  ground,  and  also  that  the  suit 
was  not  brought  within  the  time  limited  by  the  code. 
This  demurrer  was  overruled,  and  defendant  answered, 
putting  at  issue  by  general  denial  all  the  averments  of  the 
complaint.  The  cause  was  referred,  testimony  taken,  and 
reported  to  the  court.  The  parties  then  stipulated  that 
the  matter  might  be  submitted  to  the  trial  judge  during 
vacation,  an  opinion  to  be  rendered  thereon,  which  should 
be  of  the  same  force  and  effect  as  if  rendered  in  term 
time.  It  appears  counsel  furnished  to  the  trial  judge 
briefs,  wherein  defendant  urged  that  the  complaint  was 
insufficient,  because  of  the  absence  of  any  averment 
therein  that  at  the  time  suit  was  brought  either  the  plain- 
tiff was  in  the  possession  of  the  premises  or  that  the 
premises  were  not  in  the  possession  of  another.  Plaintiff  in 
his  reply  brief  controverted  the  necessity  of  such  an  alle- 
gation, in  view  of  defendant  having  tendered  an  issue  on 
the  merits,  without  having  specifically  objected  to  the 
jurisdiction  of  the  court  for  the  reason  specified,  and 
plaintiff  still  so  contends ;  but  in  his  answering  brief  to 
the  lower  court  he  at  the  same  time  asked  if  the  court 
should  hold  against  his  contention  for  leave  to  amend  his 
complaint  by  inserting  an  averment  therein  that  the  prem- 
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ises  are  "not  in  the  possession  at  this  time  of  the  defend- 
ant, John  Boswell,"  and  that  the  cause  be  re-referred  for 
the  taking  of  additional  testimony.    The  trial  court,  with- 
out discussing  the  merits  of  the  case,  filed  a  written 
opinion  in  which  he  held  that  the  complaint  is  amendable 
to  the  objection  urged  against  it  by  defendant,  and  that 
defendant  had  not  waived  his  right  to  thus  object  to  the 
sufficiency  of  the  complaint  by  tendering  issue  upon  the 
merits.    In  this  ruling  we  concur,  but  the  court  denied 
plaintiff's  leave  to  amend,  and  thereupon  entered  a  decree 
dismissing  the  suit,  from  which  plaintiff  has  appealed, 
and  it  is  upon  this  latter  ruling  of  the  trial  court  that  the 
principal  contention  is  now  made. 

2.  This  suit  is  not  a  statutory  action  to  determine  an 
adverse  claim  to  title,  and  therefore  is  not  governed  by 
the  strict  letter  of  Section  516,  B.  &  C.  Comp.,  which 
statute  is  not  a  limitation  upon  the  previous  jurisdiction 
of  equity  to  quiet  title  or  to  remove  a  cloud  therefrom,  but 
enlarges  that  jurisdiction  so  as  to  give  a  remedy  in  cer- 
tain cases  where  without  it  none  existed.  State  v.  Warner 
Valley  Stock  Co.  56  Or.  283  (106  Pac.  780.)  Nor  is  this 
suit  one  to  quiet  title,  technically  so  called  under  the 
ancient  equity  practice,  but  is  to  remove  a  cloud,  between 
which  latter  remedies  there  is  a  substantial  difference. 
17  Ency.  PI.  &  Pr.  277.  Therefore  to  determine  the  ques- 
tions here  involved  we  are  not  required  to  look  to  the 
statute  for  the  limitations  as  to  the  jurisdiction  of  the 
court,  but  we  must  go  to  the  decisions  of  equity  courts 
controlling  in  cases  brought  to  remove  a  cloud  from  a  title. 
There  is  much  confusion  and  conflict  in  the  cases  as  to 
whether  or  not  the  plaintiff  must  be  in  possession  in  order 
to  maintain  a  suit  to  remove  a  cloud.  This  confusion,  it 
has  been  said,  is  due  partly  to  a  failure  to  note  that  the 
jurisdiction  to  quiet  title,  and  that  to  remove  a  cloud  rest 
upon  different  grounds.  17  Ency.  PL  &  Pr.  305.  In  some 
cases  the  rule  is  so  broadly  stated  as  to  require  a  plaintiff 
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asking  to  have  a  cloud  removed  to  be  in  possession  under 
all  circumstances;  while,  on  the  other  hand,  it  has  been 
also  as  broadly  stated  that  possession  is  never  essential. 
Mr.  Pomeroy,  in  a  footnote  to  Section  1399  of  his  valuable 
work  on  Equity  Jurisprudence  (3  ed.),  has  derived  from 
the  various  decisions  on  this  question  the  following  rule, 
which  he  thinks  harmonizes  most  of  the  conflicting  cases : 

"When  the  estate  or  interest  to  be  protected  is  equit- 
able, the  jurisdiction  should  be  exercised,  whether  the 
plaintiff  is  in  or  out  of  possession,  for  under  these  cir- 
cumstances legal  remedies  are  not  possible;  but,  when 
the  estate  or  interest  is  legal  in  its  nature,  the  exercise 
of  the  jurisdiction  depends  upon  the  adequacy  of  legal 
remedies.  Thus,  for  example,  a  plaintiff  out  of  posses- 
sion holding  the  legal  title  will  be  left  to  his  remedy  by 
ejectment  under  ordinary  circumstances  [citing  author- 
ities], but  where  he  is  in  possession,  and  thus  unable  to 
obtain  any  adequate  legal  relief  he  may  resort  to  equity 
[citing  authorities].  Where,  on  the  other  hand,  a  party 
out  of  possession  has  an  equitable  title,  or  where  he  holds 
the  legal  title  under  circumstances  that  the  law  cannot 
furnish  him'  full  and  complete  relief,  his  resort  to  equity 
to  have  a  cloud  removed  ought  not  to  be  questioned." 

Every  case  of  this  character,  therefore,  should  be  con- 
sidered with  reference  to  the  facts  before  the  court.  The 
title  asserted  by  plaintiff  in  the  present  case  is  a  legal 
title.  He  does  not  allege  that  he  is  in  possession,  but 
only  that  he  is  entitled  to  possession.  No  particular  or 
special  fact  is  averred,  such  as  a  fraud  in  procurement 
of  the  execution  of  the  deed  sought  to  be  canceled,  upon 
which  equity  might  act,  aside  from  the  fact  that  a  cloud 
is  cast  upon  the  title.  Where  fraud  is  averred,  equity 
assumes  jurisdiction  regardless  of  whether  plaintiff  is  in 
or  out  of  possession.  State  v.  Warner  Valley  Stock  Co., 
56  Or.  283  (106  Pac.  780.)  Nor  is  any  other  fact  alleged 
tending  to  show  that  the  legal  remedy  of  ejectment  is 
inadequate.  The  facts  averred  are  substantially  identical 
with  those  set  forth  in  Hendershott  v.  Sagsvold,  49  Or. 
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592  (90  Pac.  1104),  where  a  tax  deed  was  claimed  to  be 
void  by  reason  of  certain  irregularities  occurring  in  the 
assessment.  It  was  there  held  that  the  plaintiff  must  aver 
and  prove  that  he  was  in  possession,  or  some  other  fact 
sufficient  to  establish  the  jurisdiction  of  the  court.  We 
think  this  ruling  is  controlling  in  the  present  case. 

3.  The  defendant,  by  his  answer,  denied  the  averments 
of  the  complaint,  but  made  no  affirmative  defense,  and 
did  not  ask  for  any  affirmative  equitable  relief.  The  case 
therefore  does  not  come  within  the  rule  announced  by 
this  court  in  CyHara  v.  Parker,  27  Or.  167  (39  Pac.  1004) , 
and  defendant  did  not  waive  the  objection  that  the  com- 
plaint did  not  state  facts  sufficient  to  confer  jurisdiction 
upon  an  equity  court. 

4.  The  court  denied  to  plaintiff  leave  to  amend,  appar- 
ently upon  two  grounds ;  First,  because  in  the  opinion  of 
that  court  it  was  beyond  the  authority  conferred  by  the 
statute;  and,  second,  because  the  proffered  amendment 
was  equally  vulnerable  to  a  demurrer.  The  amendment 
was  requested  in  the  course  of  a  written  argument  fur- 
nished by  counsel  to  the  trial  court,  and  was  accompanied 
by  a  motion  to  re-refer  the  case  for  the  taking  of  further 
testimony.  We  think,  therefore,  the  request  to  amend 
and  the  motion  to  re-refer  came  before  a  final  submission 
of  the  cause,  and  authority  to  allow  the  motion  may  be 
deduced  from  the  holding  of  this  court  in  the  case  of 
Bkhop  V.  Baisley,  28  Or.  119,  127  (41  Pac.  936),  if 
otherwise  in  the  judgment  of  the  court  it  ought  to  have 
been  allowed. 

5.  The  objection  that  the  amendment  offered,  to  the 
effect  that  the  premises  are  "not  in  the  possession  of  the 
defendant,  John  Boswell,"  would  be  equally  subject  to 
demurrer,  we  think  is  untenable.  True,  this  language 
Diay  not  be  so  comprehensive  as,  or  equivalent  to,  the 
language  of  Section  516  of  the  code,  upon  which  the  trial 
court  relied,  namely,  "not  in  the  actual  possession  of 
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another,"  but  we  have  said  that  such  statute  does  not 
control  this  case.  It  is  governed  by  the  practice  and 
jurisdiction  of  equity  courts,  exercised  by  these  courts 
anterior  to  the  statute.  If  the  defendant  is  not  in  posses- 
sion, either  by  himself  or  by  his  tenant,  we  cannot  see 
that  plaintiff,  although  not  in  possession,  has  an  adequate 
remedy  at  law.  When  amended  as  proposed,  the  com- 
plaint would  make  a  case  where  neither  party  is  in  pos- 
session, and  this  would  come  within  the  rule  and  practice 
of  equity  courts,  as  announced  by  the  decisions :  Pome- 
roy's  Equitable  Remedies,  §  732. 

6.  We  think  the  trial  court  had  power  to  allow  the 
amendment  and  refer  the  case  for  the  further  taking  of 
testimony,  and  that  in  the  furtherance  of  justice,  under 
the  facts  shown,  it  should  have  so  ordered.  It  is  urged  by 
defendant's  counsel,  however,  that  the  granting  of  leave 
to  amend  was  not  a  matter  of  right,  but  within  the  discre- 
tion of  the  court,  and,  the  court  having  acted  in  denial 
of  the  motion,  this  court  cannot  reverse  that  ruling  unless 
we  find  that  by  so  holding  the  court  committed  an  abuse 
of  its  discretion.  That  would  be  the  rule  in  a  law  action 
in  this  court,  where  only  alleged  errors  of  the  lower 
court  are  considered,  and  the  judgment  is  affirmed,  modi- 
fied, or  reversed  solely  on  a  consideration  of  such  alleged 
errors.  But  an  equity  case  in  this  court  is  not  so  tried. 
It  is  here  tried  de  novo,  without  reference  to  the  findings 
of  the  lower  court.    Section  406,  B.  &  C.  Comp. 

The  decree  will  therefore  be  reversed  and  the  cause 
remanded  for  such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion.  Reversed. 
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Decided  Augrust   16,    1910. 

EX  PABTE  HABBELL. 

[110    Pac.    493.] 

Criminal   Law — Appeal — Evidbncb — Bill    of    Exceptions. 

1.  TMien,  on  an  appeal  from  a  conviction,  there  was  no  bill  of  excep- 
tions, the  evidence  was  not  made  a  part  of  the  record,  and  therefore 
the  InsufBcIency   of  it   could  not   be  considered. 

Criminal  Law — Appeal — Objections — ^Whbn   Considered. 

2.  In  a  prosecution  for  murder,  defendant  could  not,  on  appeal,  raise 
the  objection  that  he  did  not  have  a  fair  trial  owing  to  the  intensity 
of  the  sentiment  against  him,  where  it  did  not  appear  that  he  had  made 
a  motion  for  a  continuance,  or  a  change  of  venue,  or  had  filed  any 
affidavits  to  show   that  the  jury  were  prejudiced. 

Criminal  Law — Appeal — Matter  of  Record — Considbration. 

3.  In  a  prosecution  for  murder,  the  question  whether  the  trial  court 
was  authorized  to  reconvene  before  the  next  term  where  it  had  adjourned 
without  designating  a  day  for  reconvening  could  be  considered  on  an 
application  to  the  Supreme  Court  for  a  certificate  of  probable  cause, 
although  there  was  no  bill  of  exceptions,  as  the  matter  could  be  ascer- 
tained from  an   inspection   of  the   transcript. 

CouRrs— Duration  of  Term. 

*•  A  term  of  court   does  not   come   to   an   end  by   failure  to  adjourn 

to  a  specific  time,   but,    when   commenced,    it   continues  until  terminated 

toy  an  affirmative    judicial    act,    or    by    commencement    of    a  new    term. 

Courts — Order  of  Adjournment — Adjournment  for  How  Long — 
Presumption. 

5-  Where,  in  the  order  of  adjournment  of  a  circuit  court,  there  were 
no  words  Indicating  a  purpose  finally  to  suspend  the  business  of  the 
court  for  the  term,  and,  in  the  absence  of  the  qualifying  phrase  "sine  die'* 
or  other  equivalent  expression,  it  should  be  presumed,  in  favor  of  a  court 
of  general  jurisdiction,  that  the  term  continued  until  the  time  appointed 
by  law  for  the  next  session. 

Courts — ^Adjournment — Power  to  Convene. 

5-  Although  a  circuit  court  had  adjourned  during  a  term  without 
netting  a  day  for  convening,  yet  it  could  convene  and  transact  business 
where  due  notice  had  been  given. 

Courts — Order  of  Adjournment. 

7.  The  order  of  adjournment  of  a  circuit  court  In  the  midst  of  a 
tenn,  Jn  which  the  jury  were  told  that  they  were  dismissed  as  there 
was  no  business  to  transact,  but  that  they  were  to  return  promptly 
when  notified  to  appear,  and  that  the  court  intended  to  have  another 
sitting  at  that  term,  and  equivalent  to  a  direction  to  the  clerk  that  the 
term  should  be  unclosed,  subject  to  resuming  business  when  commanded 
by  the  court ;   due  notice  having  been  given. 

Criminal    Law — Appeal — Conviction — Plea   of   Guilty. 
8.  The  exception    in    Section    548,    B.    &    C.    Comp.,    providing    that    a 
party  to  a   civil    action    may   appeal    from    a    final    determination    of   his 
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cause,  unless  the  Judgment  was  given  by  consent  or  for  want  of  an 
answer,  is  not  applicable  to  a  conviction  In  a  criminal  action,  based  on 
a   plea   of   guilty. 

Criminal   Law — Appeal — pBTmoN   to    Stay   the   Execution. 

9.  Where  defendant  was  convicted  of  murder  to  which  accusation 
he  pleaded  guilty,  his  petition  for  a  Stay  of  the  execution  pending  an 
appeal  should  clearly  point  out  that  a  substantial  error  has  been  made, 
as   evidenced   by   the   transcript   or   bill    of   exceptions. 

From  Lake:    George  Noland,  Judge. 

Isaac  N.  Harrell  was  tried  and  convicted  of  murder  in 
the  first  degree.  This  is  an  application  for  certificate  of 
probable  cause  and  a  stay  of  execution  pending  an  appeal 
from  a  judgment  of  death.  Certificate  Denied. 

Mr.  Thomas  S.  Farrell  for  appellant 

Opinion  Per  Curiam. 

This  is  an  application  for  a  stay  of  execution  pending 
an  appeal  from  a  judgment  of  death.  The  defendant, 
Isaac  N.  Harrell,  was  indicted  July  5, 1910,  for  the  crime 
of  murder  in  the  first  degree,  alleged  to  have  been  com- 
mitted in  Lake  County  by  killing  Walter  Newell.  A 
motion  was  filed  to  set  aside  the  indictment  on  the  ground 
that  it  was  not  found,  indorsed,  or  presented  as  required 
by  law,  in  that  the  grand  jury  returning  the  same  had  no 
authority  to  inquire  into  the  commission  of  the  crime 
charged  because  the  court  on  May  12,  1910,  adjourned 
without  designating  any  day  for  reconvening,  and  the 
time  appointed  for  another  term  of  the  court  had  not 
arrived  when  the  formal  accusation  was  found.  This 
motion  was  denied,  whereupon  a  demurrer  to  the  indict- 
ment, based  practically  on  the  same  ground  as  stated  in 
the  motion,  having  been  interposed  and  overruled,  the 
defendant  entered  a  plea  of  guilty  as  charged.  The  court 
then  took  testimony  as  to  the  grade  of  the  homicide,  and, 
finding  the  crime  to  have  been  murder  in  the  first  degree, 
imposed  the  sentence  indicated. 

The  transcript  directing  attention  to  a  regular  term  of 
the  circuit  court  for  Lake  County  contains  a  copy  of  a 
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journal  entry  purporting  to  have  been  made  May  12, 
1910,  as  follows :  "Whereupon  court  adjourned  to  Friday, 
July  1st,  A.  D.  1910,  at  4  o'clock  p.  M."  The  record  brought 
up  also  includes  copies  of  journal  entries  of  sessions  of 
the  court  held  at  the  day  so  appointed  and  at  other  times, 
including  July  9,  1910,  when  the  judgment  herein  was 
rendered.  Based  on  the  motion  of  defendant's  counsel, 
which  was  supplemented  by  an  extended  copy  of 
shorthand  notes,  a  nunc  pro  tunc  order  was  made  July  7, 
1910,  as  and  for  the  previous  May  12th,  relating  to  the 
antecedent  adjournment,  and  stating,  in  effect,  that  it 
appeared  to  the  court:  That  the  grand  jury  have  not 
completed  their  labors  or  been  discharged,  but  have 
ordered  the  examination  of  the  body  of  a  person  whose 
death  was  supposed  to  have  been  caused  by  poison,  and 
have  deferred  sitting  to  await  the  report  of  the  physician 
engaged  to  make  the  autopsy.  That  the  following 
announcement  was  made,  to-wit:  "After  sume  subse- 
quent time  during  this  term,  I  think  the  court  will  be 
back  here  in  the  late  summer  or  early  fall,  about  these 
Silver  Lake  damage  cases."  That  there  are  still  pending 
causes  in  which  further  action  is  required  at  this  term, 
giving  a  list  thereof.  One  of  the  attorneys,  alluding  to 
the  term  and  to  when  in  his  opinion  the  court  ought  to 
reconvene,  said :  "We  think  it  should  be  left  open  for  a 
while,  and  we  would  then  take  it  up  with  your  honor  in 
the  course  of  a  few  weeks,  and  we  will  endeavor  to  see 
that  the  jurors  are  notified  through  the  sheriff's  office." 
Whereupon  the  judge  replied :  "Very  well,  I  will  agree 
to  your  request  in  that  matter."  That  the  court  made 
the  following  address  and  order,  viz. : 

"Gentlemen  of  the  jury,  it  appears  that  there  is  nothing 
here  for  you  to  do.  You  have  served  very  diligently  and 
faithfully,  and  for  some  reason  or  other  those  indicted 
have  pleaded  guilty,  and  now  the  time  has  come  to  dis- 
miss this  jury.  You  may  be  excused  until  such  time  as 
you  are  notified  to  appear  here.  Then  all  of  you  come 
promptly  at  the  time  and  we  will  all  go  to  work." 

Sig.  4 
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That  adjournments  have  been  made  in  this  judicial  dis- 
trict for  many  years  without  designating  any  particular 
day  for  reconvening. 

"And  the  court  not  being  advised  when  the  grand  jury 
will  complete  its  work,  *  *  nor  what  date  should  justly 
be  set  for  the  trial,  or  further  proceedings  in  the  causes 
named  above,  nor  when  said  petit  jury  should  be  recalled, 
*  *  and  the  court  having  the  intention  to  resume  sittings 
at  this  term,  *  *  at  such  time  as  any  report  of  said 
grand  jury,  *  *  or  further  proceedings  in  the  cases 
named,  or  other  cases,  or  any  other  business  should 
require  it,  the  court  thereupon  adjourned." 

A  conviction  in  a  criminal  action  is  not  stayed  by  an 
appeal  from  the  judgment,  unless  the  trial  judge  or  a 
justice  of  the  Supreme  Court  issues  a  certificate  that  in 
his  opinion  there  is  probable  cause  for  the  appeal.  Sec- 
tion 1475,  B.  &  C.  Comp.  In  the  application  herein,  the 
errors  assigned,  and  upon  which  the  defendant's  counsel 
will  rely  for  a  reversal  of  the  judgment,  are  (1)  the 
denial  of  the  motion  to  set  aside  the  indictment;  (2)  the 
overruling  of  the  demurrer  interposed  to  the  formal 
accusation;  (3)  that  the  evidence  received  was  insuffi- 
cient to  support  the  finding  of  murder  in  the  first  degree ; 
(4)  that  the  defendant  was  not  given  a  fair  hearing,  but 
was  compelled  to  go  to  trial  at  a  time  when  public  senti- 
ment was  so  intense  that  it  was  impossible  for  him  to 
secure  an  impartial  consideration  of  the  cause  by  a  jury. 

1.  No  bill  of  exceptions  has  been  brought  up,  but  there 
was  filed  with  the  transcript  an  extension  of  the  official 
reporter's  stenographic  notes  of  the  testimony  certified  to 
by  him.  Though  the  defendant  entered  a  plea  of  guilty  to 
the  crime  charged,  the  court  in  accordance  with  the 
statute.  Section  1755,  B.  &  C.  Comp.,  heard  proof  and 
determined  the  degree  of  murder.  No  bill  of  exceptions 
having  been  settled  or  allowed,  the  testimony  referred  to 
is  not  properly  a  part  of  the  record,  and  it  will  not  be 
examined  to  ascertain  whether  or  not  any  error  was  com- 
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mitted  in  establishing  the  degree  of  the  homicide.  Ex 
parte  Wachline,  32  Or.  204  (51  Pac.  1094) ;  Ex  parte 
Warren,  41  Or.  309  (71  Pac.  644.)  The  third  designation 
of  alleged  misapprehension  of  law  will  therefore  be  disre- 
garded. 

2.  It  does  not  appear  that  any  motion  for  a  continu- 
ance or  for  a  change  of  venue  was  interposed,  or  that  any 
affidavits  were  filed  to  show  that  the  citizens  of  the 
county,  subject  to  jury  duty,  were  prejudiced  against  the 
defendant,  or  that  he  could  not  obtain  a  fair  and  impar- 
tial trial,  and  hence  the  question  advanced  by  the  fourth 
assignment  is  not  before  us. 

3.  The  first  and  second  specifications  of  error  suggested 
by  denial  of  the  motion  to  set  aside  the  indictment  and 
raised  by  overruling  the  demurrer  present  practically  the 
same  question,  and  will  be  treated  as  a  single  inquiry. 
It  was  held  in  the  two  cases  to  which  attention  has  been 
directed  that,  unless  a  bill  of  exceptions  accompanies  the 
transcript  on  appeal  from  a  judgment  of  conviction  in  a 
criminal  action,  no  certificate  of  probable  cause  will  be 
issued.  The  legal  principle  thus  announced  was  applica- 
ble in  those  cases,  where  the  errors  relied  upon  related  to 
rulings  upon  matters  of  evidence,  which  could  only  be 
made  a  part  of  the  record  by  a  bill  of  exceptions.  Whether 
or  not  the  court  was  authorized  to  reconvene  in  July, 
1910,  after  having  adjourned  without  designating  a  day 
for  reassembling,  can  be  ascertained  from  an  inspection 
of  the  transcript,  and  hence  a  bill  of  exceptions  is  unnec- 
sary  to  determine  the  question. 

4.  Terms  of  the  circuit  court  for  Lake  County  are 
required  to  be  held,  commencing  on  the  second  Monday  in 
May  and  the  third  Monday  in  October  of  each  year.  Sec- 
tion 2492,  B.  &  C.  Comp.,  as  amended.  Laws  Or.  1905, 
p.  262.  That  the  suspension  of  the  May  term,  1910,  was 
not  intended  to  be  final  by  the  adjournment  on  the  12th  of 
that  month,  is  apparent  from  the  court's  direction  to  the 
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jury  to  return  promptly  when  notified,  and  by  retaining 
the  grand  jury  who  were  expecting  the  report  of  a  physi- 
cian employed  to  make  a  post  mortem  examination  in 
order  to  learn  the  cause  of  the  death  of  a  person.  In 
Irwin  V.  Irwin,  2  Okl.  180,  192  (37  Pac.  548,  551),  it  was 
held  that  a  court,  having  adjourned  without  designating  a 
day  on  which  to  meet  again,  was  suspended  until  the  next 
regular  term.  In  deciding  that  case  Mr.  Chief  Justice 
Dale  says: 

"To  retain  the  power  within  himself  and  to  control  the 
times  at  which  his  court  shall  convene,  the  judge  must  at 
each  adjournment  specify  a  time  certain  as  the  date  when 
his  court  will  again  meet,  or  lose  the  power  to  hold  any 
further  sessions  until  the  time  as  fixed  by  law.  If  this 
were  not  true,  great  injustice  would  frequently  happen  to 
litigants.  A  court  could,  as  was  done  in  the  case  under 
consideration,  adjourn  without  fixing  a  time  to  again 
convene,  and  at  a  time  entirely  optional  with  the  court, 
again  convene  and  proceed  to  transact  business,  render 
judgments  and  decrees  which  might  work  great  injustice, 
if  such  business  were  done  in  the  absence  of  either  of  the 
parties  to  an  action.  And  yet  no  redress  could  be  had  by 
the  aggrieved  party  because  the  court  would  be  in  regu- 
ular  session  and  his  judgments  in  all  respects  in  con- 
formity with  law.  It  was  not  the  intention  of  the  legisla- 
ture to  make  it  possible  for  courts  to  so  transact  their 
business,  and  no  litigant  should  be  kept  in  ignorance  of 
the  times  when  the  court  will  sit." 

If,  under  the  circumstances  indicated  in  the  language 
quoted,  a  court  after  adjourning  without  designating  a 
day  for  reassembling  could  convene,  try  causes,  and  ren- 
der valid  judgments  and  decrees  without  notifying  inter- 
ested parties,  we  yield  our  consent  to  the  conclusion  thus 
announced.  In  the  sparsely  settled  counties  of  Oregon, 
though  the  practice  of  adjourning  court  without  desig- 
nating a  day  for  convening  is  common,  no  appeal  has 
been  brought  to  this  court  where  the  error  assigned  has 
been  the  lack  of  sufficient  notice  to  interested  parties  of 
the  reassembling  of  the  court,  or  the  want  of  an  adequate 
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opportunity  to  secure  witnesses  or  properly  to  prepare  for 
trial.    When  a  juror  is  late,  or  a  witness  absent,  it  has 
been  frequently  announced  by  the  court  that  a  recess 
would  be  taken  until  a  stated  hour,  but  if,  prior  to  the 
time  specified,  the  juror  reports  for  duty  or  the  witness 
arrives,  notice  is  given  to  the  interested  parties  and  on 
their  return  the  dispatch  of  business  is  resumed.    So,  too, 
where,  as  in  the  case  at  bar,  an  adjournment  has  been 
taken  without  designating  any  day  for  reassembling,  the 
court  upon  sufficient  notice  to  all  parties  concerned  has 
convened,  no  prejudice  or  injury  has  resulted,  and  such 
satisfactory  outcome  induces  the  conclusion  that  to  adopt 
the  theory  now  advanced  by  defendant's  counsel  might 
possibly  overturn  judgments  and  decrees  that  have  been 
considered  finally  determined.    We  think  the  better  rule, 
and  the  one  more  consonant  with  reason,  is  announced  in 
State  ea:  rel.  v.  McBain,  102  Wis.  431   (78  N.  W.  602), 
where  it  was  held  that  a  term  of  court  had  not  come  to  an 
end  by  failure  to  adjourn  to  a  specific  time,  but  that  once 
commenced  it  continued  until  terminated  by  an  affirma- 
tive judicial  act  or  by  the  commencement  of  a  new  term. 
5.  It  was  held  in  Uit'on  Pacific  Railway  Co.  v.  Hand, 
7  Kan.  380,  887,  that  a  court  when  legally  opened  for 
general  purposes  continued  in  session  until  it  adjourned 
me  die,  or  expired  by  operation  of  law.    In  deciding  that 
case,  Mr.  Chief  Justice  Kingman  said : 

"The  term  of  the  court  is  fixed  by  law.  Having  once 
opened,  it  so  continues  till  the  term  expires,  or  an  adjourn- 
ment sine  die  is  made.  The  adjournment  from  day  to  day 
does  not  suspend  its  functions.  After  the  court  has 
adjourned  for  the  day,  it  is  a  common  practice  for  grand 
juries  to  continue  their  sessions,  swear  witnesses,  pursue 
their  investigations,  and  find  bills,  and  petit  juries  fre- 
quently remain  out  all  night  in  deliberation,  and  make  up 
their  verdicts,  while  the  journal  shows  that  the  court  has 
adjourned.  Each  of  these  juries  is  part  of  the  court,  per- 
forming important  functions ;  and  the  court  is  always  in 
session  in  fact,  so  that  it  can  protect  the  juries,  and 
enforce  proper  conduct  on  their  part." 
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6.  In  the  case  under  consideration,  no  words  are  to  be 
found  in  the  order  of  May  12,  1910,  indicating  a  purpose 
finally  to  suspend  the  business  of  the  court  for  the  term, 
and  in  the  absence  of  the  qualifying  phrase  "sme  die"  or 
other  equivalent  expression,  it  should  be  presumed,  in 
favor  of  a  court  of  general  jurisdiction,  that  the  term 
continued  until  the  time  appointed  by  law  for  the  next 
session  required  to  be  held  in  that  county:  Deering  v. 
Qu'<vey,  26  Or.  556,  560  (38  Pac.  710.)  This  presumption 
is  strengthened  by  the  incidents  hereinbefore  adverted  to, 
and  we  are  satisfied  that  it  was  not  the  intention  of  the 
court  to  adjourn  for  the  term  on  May  12th,  and  that  as 
due  notice  of  the  session  which  was  held  commencing 
July  1,  1910,  must  have  been  given,  as  is  evidenced  by  the 
finding  of  the  indictment  herein,  the  court  was  authorized 
to  hear  and  determine  causes  when  it  so  reconvened. 

7.  The  order  of  adjournment  was  equivalent  to  a  di- 
rection to  the  clerk  that  the  term  should  be  unclosed,  sub- 
ject to  resuming  business  when  commanded  by  the  court, 
due  notice  of  which  was  required  to  be  given.  Thus,  as 
was  said  in  State  ex  rel.  v.  McBain,  102  Wis.  431,  434 
(78  N.  W.  602,  603)  : 

"The  court  had  not  adjourned  to  a  specific  day,  but  had 
merely  made  an  order,  now  become  entirely  customary 
with  our  courts  and  with  the  courts  of  the  United  States, 
that  the  term  be  'held  open,'  the  effect  of  which  is  merely 
that  the  adjournment  is  to  a  time  to  be  fixed  in  the  future 
according  to  the  exigencies  of  business." 

8.  In  the  examination  by  a  justice  of  this  court  of  a 
bill  of  exceptions,  in  order  to  determine  whether  or  not  to 
issue  a  certificate  of  probable  cause  for  an  appeal  from  a 
judgment  in  a  criminal  action,  based  on  a  plea  of  not 
guilty,  the  practice  has  been  to  stay  the  enforcement  of 
the  sentence,  if  the  error  relied  upon  be  considered  fairly 
debatable.  In  the  case  at  bar,  however,  it  must  not  be 
forgotten  that  the  defendant  entered  a  plea  of  guilty  to  an 
indictment  charging  that  he  purposely  and  of  deliberate 
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and  premeditated  malice  killed  Walter  Newell  by  shoot- 
ing him  with  a  pistol,  and  that,  after  taking  evidence  to 
ascertain  the  character  of  the  offense,  the  court  deter- 
mined the  crime  to  have  been  murder  in  the  first  degree, 
and  gave  judgment  accordingly.  A  party  to  a  civil  action 
may  appeal  from  a  final  determination  of  his  cause,  unless 
the  judgment  was  given  by  consent  or  for  want  of  an 
answer.  Section  548,  B.  &  C.  Comp.  This  restriction  is 
not  applicable  to  a  conviction  in  a  criminal  action,  based 
on  a  plea  of  guilty. 

9.  A  petition  for  a  stay  of  the  enforcement  of  a  judg- 
ment pending  an  appeal  ought  clearly  to  point  out  actions 
of  the  trial  court,  evidenced  by  the  transcript  or  bill  of 
exceptions,  an  examination  of  which  satisfactorily  estab- 
lishes that  an  error,  affecting  a  substantial  right,  has  been 
committed. 

In  view  of  the  plea  interposed  and  of  the  course  pur- 
sued, we  do  not  think  there  is  probable  cause  for  the 
appeal  and  a  certificate  to  that  effect  should  be  denied, 
and  it  is  so  ordered.  Certificate  Denied. 


Submitted   on   briefs   July    27,    decided   August   16,    1910. 

EDMUNDS  V,  WELLING. 

1110    Pac.    533.] 

Appeal  and  Error — Equity — Trial  Db  Novo — Findings  of  Trial 
Court — Effect. 

1-  Since,  as  specifically  provided  by  Acts  1893,  p.  26,  an  equity  case 
is  tried  anew  In  the  appellate  court,  the  findinj^s  of  the  trial  court  are 
^^Tily  advisory,  so  that  in  a  suit  to  foreclose  a  mechanic's  lien  the 
insufficiency  of  the  court's  findings  to  support  the  decree  cannot  be  a 
ground  for  reversal. 

Mbchanics'    Liens — Contracts — Substantial    Compliance. 

2.  Though  a  contractor  has  not  fully  complied  with  his  contract,  yet. 
if  he  has  substantially  done  so,  he  may  enforce  his  lien,  recovering  the 
contract  price,  less  what  it  would  cost  the  other  party  to  complete  the 
work  in  exact  accordance  with   the   contract. 

^  Mechanics'  Liens — Contract  —  Substantial  Compliance  —  Question 

FOR  the  Jury, 

3.  What  is  a  substantial  compliance  with  a  contract  to  enable  a  con- 
tractor to  foreclose  his  mechanic's  lien  is  for  the  jury  to  decide  from  all 

^  the  facta  in  the  case. 
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Contracts — Breach — Recovery. 

4.  Where  a  contractor,  without  cause,  quits  his  work,  or  makes  no 
eflfort  in  good  faith  to  perform  It,  he  cannot  recover  on  his  contract. 

Contracts — Building  Contract — Substantial  Compliance — Right  op 
Recovery. 

5.  Where  a  contractor  has  substantially,  but  not  fully,  complied  with 
his  agreement,  and  the  omissions  and  defects  are  such  that  they  can  be 
remedied  without  taking  down  or  reconstructing  a  substantial  portion  of 
the  building,  he  can  recover  the  contract  price,  less  the  reasonable 
expense  of  supplying  or  correcting  the  defect. 

Contracts — Substantial  Compliance — Amount  op  Rbcovxrt. 

6.  Where  a  contractor  has  substantially,  but  not  fully,  complied  with 
his  agreement,  and  the  omissions  and  defects  are  such  that  they  could 
only  be  remedied  by  taking  down  and  reconstructing  some  substantial 
portion  of  the  building,  then  he  can  recover  the  amount  which  the  building 
Is  worth  less  by  the  defect  than  the  contract  price. 

Contracts —  Laborers —  Failure  of  Complete  Performance — Effect. 

7.  One  of  the  exceptions  to  the  rule  that  he  who  makes  an  entire  con- 
tract can  recover  no  pay  unless  he  performs  it  entirely  according  to  its 
terms  is  in  favor  of  laborers  who  contract  to  perform  personal  services, 
and  without  fault  of  either  party  fail  to  complete  performance. 

Contracts — Acceptance  op  Inferior  Article — ^Bppect. 

8.  One  of  the  exceptions  to  the  rule  that  he  who  makes  an  entire  con- 
tract can  recover  no  pay  unless  he  perform  It  entirely  according  to  its 
terms  is  where  a  contractor  supplies  an  article  different  from  or  inferior 
to  that  promised,  which,  with  knowledge  thereof.  Is  accepted. 

Contracts — Modification — Waiver  of  Certain  Stipulations. 

9.  Where  a  party  had  made  a  contract  with  a  contractor  to  do  certain 
painting  and  woodwork,  the  woodwork  to  have  a  wood  finish,  a  subse- 
quent agreement  that  the  wood  should  have  a  coat  of  stain  so  modified  the 
original  contract  that  the  right  to  insist  that  it  called  for  a  wood  finish 
was  waived. 

From  Coos:  James  W.  Hamilton,  Judge. 

This  is  a  suit  by  J.  S.  Edmunds  against  N.  H.  Welling 
to  foreclose  a  mechanic's  lien.  From  a  decree  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Submitted  without  argument  under  the  proviso  of  Rule 
16  of  the  Supreme  Court.  50  Or.  580  (91  Pac.  VIII). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Guerry  &  Hollister  and  Mr.  A.  H.  Derbyshire. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  C.  E.  Maybee. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 
In  December,   1906,  plaintiff  and  defendant  entered 
into  an  oral  agreement  whereby  plaintiff  undertook  to 
furnish  the  material  and  labor  in  painting,  clothing,  and 
papering  a  certain  dwelling,  then  being  erected  by  defend- 
ant, for  which  plaintiff  was  to  receive  from  defendant  $90 
in  money  and  two  suits  of  clothes,  of  the  value  of  $47.50 
and  $37.50,  respectively.    The  work  was  to  be  done  in  a 
good  workmanlike  manner  according  to  certain  specifica- 
tions, which  were  in  writing.    The  portion  thereof  in  con- 
troversy here  provides,  that  the  "inside  is  to  receive  two 
coat  work ;  first  coat,  natural  wood  filler ;  second  coat,  B  B 
Luxberry   wood   finish.     Cloth   and   paper — interior   of 
building  to  be  covered  with  best  quality  paper  and  lining 
at  an  average  cost  of  thirty  cents  (30c)  per  double  roll. 
Paper  to  be  selected  by  the  owner." 

1.  It  is  first  contended  by  appellant  that  the  findings  do 
not  support  the  decree.  Section  406,  B.  &  C.  Comp., 
provides  for  findings  by  the  trial  court  in  equity  cases. 
This  section,  as  amended  (Laws  1885,  p.  69),  required 
findings  upon  all  material  issues  of  facts,  and  provided 
that  such  findings  should  be  as  conclusive  as  the  verdict 
of  a  jury,  in  an  action  at  law,  while  section  555  provides 
that  upon  appeal  the  suit  shall  be  tried  anew  upon  the 
transcript  and  evidence.  Prior  to  the  later  amendment 
thereof  (Laws  1893,  p.  26) ,  the  force  and  effect  of  such 
findings,  upon  appeal,  were  not  definitely  settled.  But  the 
amendment  of  1893  provides  that  the  cause  shall  be  tried 
anew  in  the  Supreme  Court  without  reference  to  the 
findings  of  the  circuit  court,  and  thus  conforms  with  Sec- 
tion 555 ;  and  the  effect  thereof  was  settled  in  an  opinion 
by  Mr.  Justice  Wolverton,  in  Nessley  v.  Ladd,  29  Or.  354 
(45  Pac.  904) ,  holding  that  the  appellate  court  will  try 
the  case  anew  for  itself,  and  so  far  as  the  findings  are 
considered  at  all,  it  will  be  only  as  advisory.  This  state- 
ment of  the  law  has  been  adhered  to  by  Mr.  Justice  MoORE 
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in  Wallenberg  v.  Minard,  37  Or.  621  (62  Pac.  532),  and 
by  Mr.  Chief  Justice  Bean  in  Baines  v.  Coos  Bay  Nav. 
Co.,  41  Or.  135  (68  Pac.  397).  Therefore  the  insuffi- 
ciency  of  the  findings  made  by  the  trial  court  cannot  be 
ground  for  reversal :  Gentry  v.  Pac.  L.  S.  Co.,  45  Or.  233 
(77  Pac.  115) ;  Powers  v.  Powers,  46  Or.  479,  481  (80 
Pac.  1058) .  In  Sutherlin  v.  Bloomer,  50  Or.  398  (93  Pac. 
135),  this  question  is  directly  decided. 

2.  Defendant  also  contends  that  plaintiff  has  not  per- 
formed his  work  according  to  the  contract,  and  therefore 
is  not  entitled  to  a  lien.  The  rule  is  that  the  work  must 
be  done  substantially  according  to  the  contract  to  entitle 
the  contractor  to  a  lien.  But  if  an  effort  in  good  faith 
has  been  made  to  comply  with  the  contract,  and  is  sub- 
stantially, though  not  fully  complied  with,  the  contractor 
is  entitled  to  a  lien  for  the  contract  price,  less  such  deduc- 
tions as  should  be  made  on  account  of  the  defects  and 
omissions  in  doing  the  work.  27  Cyc.  85 ;  McCue  v.  Whit- 
well,  156  Mass.  205  (30  N.  E.  1134) ;  HoU  v.  Long,  34 
Misc.  Rep.  1  (68  N.  Y,  Supp.  522). 

3.  The  authorities  are  not  uniform  as  to  what  will  con- 
stitute a  substantial  compliance,  it  being,  as  stated  in 
Rockel,  Mech.  L.,  Section  49,  a  question  of  fact  for  the 
jury  to  decide  from  all  the  facts  and  circumstances  in  the 
case. 

4.  The  contractor  cannot  without  cause  quit  the  work, 
or  without  an  effort  in  good  faith  to  perform  it,  recover 
on  his  contract  or  enforce  a  lien  therefor. 

5.  The  remedy  seems  to  be  well  stated  in  Sherry  v. 
Madler,  123  Wis.  621  (101  N.  W.  1095),  where  the  ques- 
tion was  before  the  court.  Evidence  was  offered  by 
defendant  to  the  effect  that  certain  parts  of  the  work  did 
not  accord  with  the  contract,  and  that  the  house  was  of 
less  value  on  account  of  such  default,  but  was  excluded. 
This  was  held  to  be  error  and  the  decree  was  reversed, 
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the  court  saying  that  further  evidence  must  be  taken 
upon  the  following  questions: 

"First,  was  the  house  built  in  compliance  with  the 
plans  and  specifications  furnished  by  defendant  to  the 
appellant  August  26  and  28,  1902?  Second,  if  not  built 
in  exact  compliance  with  them,  was  there  such  substantial 
compliance  in  good  faith  as  will  entitle  the  plaintiff  under 
the  principle  stated  in  Manitowoc  S.  B.  Works  v.  Mani- 
towoc G.  Co.,  120  Wis.  1  (97  N.  W.  515),  to  recover  the 
contract  price,  less  proper  deduction  for  defects  or 
defaults  in  performance?  If  this  latter  question  be 
answered  *No,'  then  there  can  be  no  recovery;  but,  if 
answered  'Yes,'  then  the  rules  by  which  proper  deduc- 
tions are  to  be  ascertained  are  important,  and  these  may 
be  stated  as  follows :  In  case  of  entire  neglect  to  furnish 
an  item  of  labor  or  material,  or  in  case  of  a  defect  which 
may  be  easily  remedied  without  taking  down  and  recon- 
structing a  substantial  portion  of  the  building,  this  allow- 
ance should  equal  the  reasonable  expense  of  supplying  or 
correcting  the  defect. 

6.  "In  case  of  a  defect  which  could  only  be  remedied 
by  taking  down  and  reconstructing  some  substantial  por- 
tion of  the  building,  the  allowance  should  be  the  amount 
which  the  building  is  worth  less  by  reason  of  the  defect 
than  the  contract  price." 

7,  8.  In  the  case  of  Manitowoc  S.  B.  Works  v.  Mani- 
towoc G.  Co.,  referred  to  in  the  above  quotation,  the  court 
makes  three  exceptions  from  the  rule  that  strict  com- 
pliance with  the  contract  is  essential  to  recovery : 

"First,  in  favor  of  laborers  who  contract  to  perform 
Personal  services,  and  without  fault  of  either  party  fail 
to  complete  performance ;  *  *  secondly,  in  building  con- 
tracts, where  the  contractor  constructs  something  on  the 
land  of  another  which  by  oversight,  but  in  good  faith 
^ffort  to  perform,  fails  to  entirely  satisfy  the  contract, 
but  is  so  substantially  in  compliance  therewith  that  the 
structure  fully  accomplishes  the  purpose  of  that  con- 
tracted for,  and  the  other  party  voluntarily  accepts  the 
^iiefit  thereof,  or  where  the  failure  is  mere  inconsider- 
able incompleteness,  and  the  expense  of  completion  is 
^^y  of  ascertainment ;  *  *  and,  thirdly,  where  the  con- 
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tractor  supplies  an  article  different  from  or  inferior  to 
that  promised,"  which  with  knowledge  thereof  is  accepted. 

The  court  concludes  from  these  exceptions  that  the 
question  is  not  what  will  reasonably  compensate  the  con- 
tractor, but  what  can  the  purchaser  pay  without  being 
put  in  worse  position  than  if  the  contract  had  been  per- 
formed. The  same  principle  is  recognized  in  Gove  &  Co. 
V.  /.  C.  M.  &  M,  Co.,  16  Or.  96  (17  Pac.  740),  where 
it  is  held  that,  if  the  contract  has  been  substantially  ful- 
filled, the  plaintiff  is  entitled  to  maintain  an  action  upon  it, 
the  defendant  being  entitled  to  such  a  deduction  from  the 
contract  price  as  will  enable  him  to  complete  the  work 
in  exact  accordance  with  the  contract. 

9.  Defendant  paid  $75  in  money  upon  the  contract,  and 
thereafter  refused  to  make  further  payment.  He  con- 
tends that  plaintiff  failed  to  clean  and  sandpaper  the 
woodwork  before  applying  the  filler,  that  he  applied  the 
paint  in  a  slovenly  manner,  and  that  the  work  was  not 
completed,  in  that  certain  window  jambs  and  caps  of 
door  casings  were  not  painted,  and  he  claims  damage  in 
the  sum  of  $250.  The  evidence  discloses  that,  when  the 
filler  was  applied,  it  appeared  that  the  woodwork  was 
rough  in  places  and  had  mud  stains  on  it,  which  showed 
through  the  filler,  and  it  thereby  became  necessary  to 
cover  it  with  a  stain,  and  defendant  contends  that  this  is 
such  a  deviation  from  the  contract  as  defeats  plaintiffs 
right  to  recover.  When  the  filler  was  applied,  plaintiff 
called  defendant's  attention  to  the  fact  that  the  stains  on 
the  wood  would  show  through  the  varnish,  and  thereupon 
a  modification  of  the  agreement  was  made  by  which  plain- 
tiff was  to  put  on  a  coat  of  stain  to  cover  the  defects  in 
the  wood,  for  which  defendant  agreed  to  pay  an  additional 
compensation  of  $32.50.  By  that  modification  of  the  con- 
tract defendant  waived  his  right  to  insist  that  the  con- 
tract called  for  a  wood  finish :  Holl  v.  Long,  34  Misc.  Rep. 
1  (68  N.  Y.  Supp.  522)  ;  McCue  v.  Whitwell,  156  Mass. 


Aug.  1910]  IsoN  V.  Sturgill.  109 

205  (30  N.  E.  1134) ;  Close  v.  Clark  (Com.  PI.)  9  N.  Y. 
Supp.  538. 

The  evidence  also  shows  that  in  one  of  two  window 
frames  the  groove  was  not  stained.  A  workman  testifies 
that,  when  he  stained  the  windows,  the  sashes  in  these 
two  were  so  swollen  that  they  could  not  be  raised  or 
lowered,  and  that  thereafter  they  were  overlooked.  Also, 
the  edges  of  some  of  the  tops  of  the  door  casings  were 
not  painted,  and  there  was  some  evidence  tending  to  show 
that  in  places  the  paint  was  not  well  spread,  leaving  a 
dauby  appearance.  Defendant  is  entitled  to  a  deduction 
on  account  of  these  defects  and  omissions  in  such  amount 
as  will  compensate  him  for  the  damage  sustained  by  the 
omissions. 

We  find  from  the  evidence  that  defendant  has  not  com- 
pleted the  work  in  exact  compliance  with  the  contract, 
but  that  he  has  substantially  done  so,  under  the  above 
rule,  and  is  entitled  to  recover  the  contract  price,  less 
such  amount  as  will  compensate  defendant  for  the  defects 
and  omissions. 

The  trial  court  allowed  defendant  a  credit  of  $40  for 
such  defects  in  the  work,  which  we  think  is  a  liberal 
allowance,  and  the  decree  of  the  lower  court  is  affirmed. 

Affirmed. 


Argued  May  3,  decided  June  14,  modified  on  rehearing  August   16,   1910. 

■ 

ISON  V.  STUBOnX. 

[109  Pac.  579:  110  Pac.  535.] 

Watsrs  and  Water  Coursbs — Water  Rights — Appropriation — Effect 
OF  Notice. 

1.  The  filing  of  notice  of  appropriation  of  waters  merely  shows  an  intent 
to  appropriate,  and  alone  does  not  establish  an  appropriation  nor  deter- 
mine the  time  or  amount  thereof;  the  necessity  for  the  use,  actual  diver- 
sion, and  use  being  essentials  to   the  acquisition  of  title. 

Waters    and    Water  Courses  —  Water  Rights  —  Appropriation. 

2.  An  appropriator  of  waters  acquires  no  exclusive  right  to  a  channel, 
which  carries  more  water  than  his  appropriation  and  Is  used  by  others. 
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Waters  and  Water  Courses — Water  Rights — ^Termination. 

3.  Revocation  of  a  license  to  use  a  ditch  does  not  terminate  the 
licensee's  water  rigrhts. 

Waters    and    Water  Courses  —  Water  Rights  —  Appropriation. 

4.  One  may  make  an  appropriation  of  water  sufficient  for  the  Irriga- 
tion of  land,  the  cultivation  of  which  is  then  in  contemplation,  and  it 
is  not  necessary  that  it  all  be  applied  the  first  year,  but  it  must  be  put 
to  a  beneficial  use  within  a  reasonable  time,  and.  when  so  applied,  the 
appropriation  will  relate  to  the  date  of  the  diversion  or  the  commence- 
ment of  the  work  thereon. 

Waters    and    Water  Courses  —  Water  Rights  —  Appropriation. 

5.  A  diversion  of  water  to  irrigate  an  increased  area  of  land  cannot 
relate  to  an  appropriation  made  several  years  before,  where  there  was 
little  diligence   in  cultivating  the  land  under  such  appropriation. 

Waters  and  Water  CouRssas — Water  Rights — Adverse  User. 

6.  To  establish  a  right  to  waters  of  a  stream  by  adverse  user,  some- 
thing more  than  mere  continuous  use  must  be  shown,  it  being  essential 
that  such  use  invade  the  other's  use,  and  thus  give  the  owner  of  the 
prior  right  a  cause  of  action  against  such  diversion. 

Waters    and    Water    Courses  —  Water    Rights  —  Adverse    User. 

7.  The  adverse,  exclusive,  continuous,  and  uninterrupted  use  of  water 
from  a  stream  for  ten  years  raises  a  presumption  of  title  against  an 
unasserted  rigiit. 

Waters  and  Water  Courses  —  Water  Rights  —  Adverse  User  — 
Burden  op  Proof. 

8.  The  burden  is  on  claimant  of  waters  by  adverse  user  to  show  that 
the  use  was  hostile  and  asserted,  so  that  the  owner  might  know  of 
the  claim. 

Waters   and   Water   Courses — Water   Rights — Adverse   User — Evi- 
dence— Sufficiency. 

9.  Evidence  held  insufficient  to  show  exclusive,  continuous,  and  unin- 
terrupted use  of  waters  for  ten  years,  required  to  give  title  to  water 
rights  by  adverse  user. 

Waters  and  Water  Courses — Water  Rights — Priorities. 

10.  A  prior  appropriator  of  water  is  not  entitled  to  use  it  on  lands 
other  than  those  for  whose  benefit  the  appropriation  was  made. 

Waters  and  Water  Courses — Water  Rights — "Inch." 

11.  An  "inch"  in  measuring  water  rights  contemplates  miners*  measure 
under  six-inch  pressure. 

Costs — Taxation — Scope  of  Statute. 

12.  Section  561.  B.  &  C.  Comp..  as  amended  by  Laws  1909,  p.  110. 
relating  to  taxation  of  costs,  applies  to  law  actions  only;  costs  in  equity 
being  discretionary   with   tlie  court   under  Section  566. 

Costs — Taxation — Apportion  mbnt. 

13.  Whert\  in  a  suit  involving  water  rights,  all  the  parlies  were  to 
some  extent  in  the  wrong,  each  party  is  properly  required  to  pay  his 
own  costs. 

Appeal  and  EIrror — Review — Matters  Not  in  Issue. 

14.  Matters  on  which  issue  is  not  tendered  will  not  be  considered 
on  appeal. 
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Appeal  and  Error — Review — Scope — Matters  Not  Raised  Bblow. 
13.  Questions  not  made  in  the  pleadingrs  or  proof,  and  not  considered 
below,  will  not  be  considered  on  appeal. 

From  Baker:   William  Smith,  Judge, 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  to  settle  certain  water  rights.  The  plain- 
tiffs, Josephine  Ison,  Edna  McDougal,  and  Virgil  S.  Ison, 
claiming  a  portion  of  the  waters  of  Pine  Creek,  in  Baker 
County,  Oregon,  for  the  purposes  of  irrigation,  through 
the  Strother  Ison  ditch,  and  jointly  with  plaintiff  W.  A. 
Cartmill,  through  the  L.  B.  &  0.  P.  Ison  ditch,  bring  this 
suit  against  William  Sturgill  and  twenty-five  or  thirty 
other  defendants  who  claim  rights  to  water  from  the  same 
creek  above  plaintiffs.  Two  suits  were  originally  com- 
menced in  August,  1902,  against  different  defendants,  as 
to  the  diversion  by  the  L.  B.  &  O.  P.  Ison  ditch,  and  were 
afterward  consolidated  and  tried  as  one  case.  Before 
decree  therein,  by  order  of  the  court,  a  supplemental 
complaint  was  filed,  tendering  issues  as  to  the  diversion 
by  the  Strother  Ison  ditch,  but  affecting  the  same  parties. 
Final  decree  was  rendered  on  August  6,  1909.  Pending 
the  trial  many  changes  occurred  in  the  ownership  of  the 
rights  of  the  original  defendants,  some  having  trans- 
ferred their  interests  to  strangers  to  the  suit,  and  two 
having  died,  and  their  heirs  having  succeeded  to  their 
rights.  In  some  cases  substitutions  were  made.  In  others 
they  were  not.  But  the  cause  proceeded  as  if  substitu- 
tion had  been  made,  and  in  this  opinion  it  is  not  necessary 
to  follow  these  changes,  but  we  will  recognize  the  parties 
mentioned  in  the  findings  and  decree  as  the  present  par- 
ties defendants.  A  detailed  statement  of  the  history  of 
ftach  ditch,  the  diversion,  and  the  use  of  the  water  we 
deem  unnecessary  for  the  purpose  of  this  opinion.  The 
trial  court  made  findings  and  decree  as  to  all  of  the  par- 
ties to  the  suit  in  so  far  as  they  were  affected  by  the 
issues  made. 
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The  only  diversions  involved  on  this  appeal  are  (1)  that 
of  Strother  Ison,  which  was  made  in  1863  for  the  N.  W. 
1/4  of  section  28,  township  8  S.,  range  39  E.,  and  only 
the  amount  thereof  is  controverted,  the  court  finding  in 
plaintiffs'  favor  for  240  inches,  defendants  conceding  only 
30  inches  diverted  in  1863,  50  inches  in  1883,  and  100 
inches  in  1902.  (2)  The  L.  B.  &  O.  P.  Ison  diversion 
was  made  in  1864  for  tne  S.  V^  of  the  S.  14  of  section  21 
(the  0.  P.  Ison  claim),  and  the  N.  E.  14  of  the  S.  W.  14; 
N.  W.  14  of  S.  E.  i/i;  S.  W.  l^  of  N.  E.  i^;  and  S.  E.  14 
of  N.  W.  14  (the  W.  L.  Payton  homestead),  township  8 
S.,  range  39  E.,  and  subsequently  extended  to  other  land. 
The  court  found  in  plaintiffs'  favor  for  320  inches,  as 
of  that  date,  and  160  inches  of  date  May  23, 1872.  Defend- 
ants contend  they  should  be  limited  to  an  appropriation 
of  195  inches  prior  to  1888.  (3)  The  ditches  of  the 
defendants  appealing  are  that  of  Flavius  Perkins,  claim- 
ing 200  inches  diverted  in  1867,  upon  the  Payton  place, 
viz.,  N.  1/2  of  S.  E.  14  and  S.  E.  14  of  N.  E.  14  of  section 
29.  The  court  found  that  the  use  of  water  thereon  had 
been  by  permission  of  Strother  Ison,  through  his  ditch, 
and  therefore  no  right  was  acquired.  (4)  Through  that 
known  as  the  Williams  ditch  defendant  Olson  and  others 
claiming  500  inches  as  of  date  1868,  the  court  found  that 
there  was  diverted  thereby  in  1868,  100  inches,  and  in 
1870,  60  inches,  and  in  1873,  180  inches.  This  ditch  now 
covers  about  three  sections  of  land,  situated  in  sections  7, 
18,  and  19,  township  8  S.,  range  39  E.,  and  sections  12, 
13,  23,  and  24,  township  8  S.,  range  38  E.  (5)  Welch 
claims  the  use  of  water  between  the  15th  day  of  May 
and  the  10th  day  of  June  each  year,  upon  280  acres  in 
sections  7,  18,  township  8  S.,  range  39  E.,  under  a  diver- 
sion of  the  surplus  water  in  said  creek  made  in  1897. 
The  court  found  that  defendant  Welch  claims  only  the 
surplus  water  after  plaintiffs'  needs  are  supplied,  and 
that  no  right  was  acquired  as  against  them.     Only  the 
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defendants  claiming  through  the  ditches  just  mentioned 
appeal.  Modified. 

For  appellants  there  was  a  brief  over  the  names  of 
Mr,  F.  M,  Saxton  and  Messrs.  McColloch  &  McCoUoch, 
with  oral  arguments  by  Mr,  Saxton.  and  Mr.  C.  C. 
McColloch. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ments by  Mr.  John  L.  Rand. 

There  was  also  a  brief  and  an  oral  argument  by  Mr,  M. 
L.  O-lmstead,  amicus  curiae. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Mk.  Justice  King  dissenting. 

1.  As  to  the  appropriation  for  the  Strother  Ison  place, 
the  evidence  tends  to  show  that  between  1863  and  1866 
about  60,  possibly  75,  acres  were  cultivated ;  that  there- 
after this  was  not  increased  much,  if  any,  until  1903; 
that  the  portion  plowed  was  in  several  tracts,  separated 
at  places  by  sloughs  and  willows.  A  witness  states  that 
one  of  the  sloughs  was  swampy.  Two  channels  of  the 
creek  run  diagonally  across  the  place.  It  seems,  there- 
fore, that  portions  of  the  place  needed  no  irrigation.  Con- 
ceding that  the  land  needs  a  greater  quantity  of  water 
per  acre  than  other  land  on  the  creek,  yet  we  think  200 
inches  a  sufficient  allowance  for  that  place,  as  prior  in 
time  and  right  to  any  other  ditch.  This  diversion  was 
taken  from  the  south  bank  of  Pine  Creek,  about  four 
miles  above  Ison's  land,  and  turned  into  a  dry  channel, 
called  Spring  Creek  channel,  and  back  into  the  creek  in 
section  29,  and  thence  into  the  ditch  on  the  north  bank. 
As  to  the  L.  B.  &  O.  P.  Ison  ditch,  the  original  appropria- 
tion was  made  in  1864  for  the  0.  P.  Ison  and  W.  F.  Pay- 
ton  claims  of  160  acres  each,  situated  in  section  21.  Prior 
to  1885  not  to  exceed  120  acres  on  each  claim  had  been 
reduced  to  cultivation.    Contention  is  made  by  the  plain- 
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tiffs  that  water  was  appropriated  and  used  by  them  and 
their  predecessors  for  the  irrigation  of  pasture  lands. 
But  the  evidence  is  not  convincing  that  any  continuous 
or  practical  use  of  the  water  was  intended  or  made  upon 
the  pasture  lands  until  recent  years.  From  the  evidence 
we  think  that  one  inch  of  water  to  the  acre  is  sufficient 
to  irrigate  it  Therefore  the  original  appropriation 
through  that  ditch  should  be  limited  to  240  inches.  The 
second  appropriation  through  that  ditch  was  the  initia- 
tion of  a  new  appropriation.  The  circuit  court  found  that 
it  applies  only  to  the  N.  W.  14  of  the  S.  W.  i/i>  and  the 
N.  E.  l^  of  the  S.  E.  14  of  section  21.  That,  also,  should 
be  limited  to  one  inch  to  the  acre,  viz.,  80  inches.  At  the 
time  of  this  diversion,  a  notice  thereof  was  filed  in  the 
county  clerk's  office,  claiming  350  inches.  The  filing  of 
the  notice  of  appropriation  did  not  alone  establish  the 
appropriation  nor  determine  either  the  time  or  amount 
thereof;  but  the  necessity,  the  actual  diversion,  and  the 
use  were  all  essential  in  acquiring  title  to  the  water  by 
prior  appropriation.  If  these  existed,  title  to  it  was 
acquired  without  notice;  and,  if  not,  the  notice  could 
not  give  title.  Notice  shows  prima  facie  an  intention 
from  the  date  of  its  posting  to  appropriate,  and,  if  fol- 
lowed by  diligence  in  the  construction  of  the  ditch  and 
diversion  of  the  water,  the  right  will  date  from  the  time 
of  giving  the  notice. 

2.  As  to  the  diversion  for  the  defendant  Flavins  Per- 
kins' place,  there  is  no  question  but  that  water  was  used 
on  this  place  for  irrigation  in  1868  by  W.  F.  Payton,  who 
first  settled  upon  it,  both  on  the  south  side  of  South  Pine 
Creek  in  a  ditch  with  a  carrying  capacity  of  50  or  75 
inches,  and  on  the  north  side  through  the  Strother  Ison 
ditch ;  the  amount  of  land  irrigated  being  about  20  or  30 
acres.  This  was  not  increased  much  until  after  Payton's 
death  in  1874,  when  20  acres  additional  were  reduced  to 
cultivation,  and  in  1889  it  was  increased  to  about  100 
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acres.  The  principal  controversy  is  as  to  whether  Perkins 
acquired  a  right  to  the  water  so  used.  Plaintiffs  contend 
that  he,  having  only  used  it  through  the  Strother  Ison 
ditch,  by  permission  of  Ison,  acquired  no  right.  This 
contention  might  be  sustained  if  he  only  used  water  to 
which  Strother  Ison  had  acquired  title,  but  he  only 
acquired  title  to  as  much  as  he  needed  and  used.  As  to 
the  Spring  Creek  channel  used  by  Strother  Ison  as  a  part 
of  his  ditch,  it  is  plain  he  acquired  no  exclusive 
right  to  it.  It  carried  more  water  than  the  Ison  appropri- 
ation, and  was  used  by  the  mill  people  and  other  settlers, 
and  he  acquired  no  title  to  the  surplus  water  flowing  in  it. 
Payton,  it  seems,  at  one  time  took  water  from  that  chan- 
nel at  a  point  below  the  lower  mill,  but  his  principal 
diversion  from  the  first  was  by  a  ditch  which  tapped 
the  south  channel  of  Pine  Creek,  at  or  near  a  point  where 
Spring  Creek  channel  entered  it.  Whether  he  took  the 
water  from  Pine  Creek  or  Spring  Creek  is  immaterial, 
because  there  was  surplus  water  in  both,  and  we  cannot 
assume  that  Payton  was  using  water  belonging  to 
Strother  Ison  by  his  permission.  The  same  is  true  of  the 
water  taken  on  the  north  side  of  Pine  Creek.  If  the  Ison 
ditch  was  used  on  that  side  by  Ison's  permission,  yet 
Payton  had  a  right  to  take  the  water  from  the  creek.  If 
Ison  did  not  need  the  water  and  used  it,  then  it  was  avail- 
able to  the  next  user. 

3.  It  seems  that  part  of  the  Ison  ditch  on  the 
north  side  of  the  creek  was  a  natural  ravine  and 
niuch  of  it  on  the  Payton  place,  and,  like  Spring  Creek 
channel,  had  a  much  greater  capacity  than  necessary  for 
the  Ison  appropriation.  Even  if  Payton's  use  of  the  Ison 
ditch  was  by  license  and  revocable,  still  a  revocation  could 
not  terminate  his  water  right.  Therefore,  we  conclude 
tbat  Payton  appropriated  in  1868,  50  inches  of  water  from 
South  Pine  Creek  in  these  two  ditches,  and  an  additional 
50  inches  in  1889.    There  is  no  issue  in  this  suit  as  to 
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Perkins'  right  to  use  the  Ison  ditch,  but  only  as  to  the 
right  to  the  water. 

4.  As  to  the  Williams  ditch,  in  the  year  1865,  R.  P. 
Williams  was  occupying  as  a  squatter  the  S.  W.  14  of 
section  24,  and  the  S.  E.  i^  of  section  23,  township  8  S., 
range  38  E.  At  that  time  he  diverted  from  Pine  Creek, 
near  where  it  crosses  the  section  line  between  sections  23 
and  26,  100  inches  of  water,  and  that  year  and  the  next 
used  about  50  inches  thereof  for  irrigation  on  such  lands. 
Thereafter,  in  1870,  he  enlarged  the  head  of  the  ditch, 
as  defendants  contend,  to  a  capacity  of  500  inches,  but 
at  no  time  prior  to  1888  required  or  used  more  than  160 
inches  as  found  by  the  circuit  court.  In  1873  R.  P.  Wil- 
liams and  his  son,  S.  P.  Williams,  who  had  settled  upon 
the  N.  14  of  section  24,  together  with  Casper  Olson,  who 
was  occupying  the  W.  Vz  of  S.  W.  l^  of  section  7, 
and  the  W.  14  of  the  N.  W.  14,  section  18,  township 
8  S.,  range  39  E.,  and  the  E.  V2  of  S.  E.  l^,  section 
12,  and  the  N.  V2  of  the  N.  E.  Vi  of  section  13,  town- 
ship 8  S.,  range  38  E.,  and  A.  Masters,  who  was 
occupying  the  S.  E.  1/4  of  the  N.  W.  M,  S.  1/2  of  N.  E.  i/4 
and  N.  14  of  S.  E.  14,  section  13,  township  8  S.,  range  38 
E.,  and  the  N.  1/2  of  S.  W.  l^  and  S.  E.  l^  of  N.  E.  i/4, 
section  18,  township  8  S.,  range  39  E.,  extended  the  said 
Williams  ditch  northerly  to  reach  said  lands,  and  they 
each  irrigated  a  small  amount  thereof.  How  much  does 
not  definitely  appear,  or  when  or  how  much  it  was 
increased,  except  that  it  was  very  little,  the  whole  amount 
in  cultivation  not  exceeding  250  or  300  acres,  until  1888, 
when  it  was  increased  to  150  acres  on  the  Olson  and 
Masters  places,  and  180  acres  on  the  Williams  places  (to 
which  had  been  added  the  N.  E.  14  of  section  23),  and 
all  of  the  N.  W.  14  of  section  24,  then  owned  by  Shelly. 
One  may  make  an  appropriation  of  water  sufficient  for 
the  irrigation  of  land,  the  cultivation  of  which  is  then 
in  contemplation,  and  it  is  not  necessary  that  it  all  be 
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applied  the  first  year,  but  it  must  be  put  to  a  beneficial  use 
within  a  reasonable  time,  and,  when  so  applied,  the 
appropriation  will  relate  to  the  date  of  the  diversion  or 
the  commencement  of  the  work  thereon. 

5.  In  this  case  little  diligence  was  shown  in  reducing 
the  land  to  cultivation,  which  was  done  mostly  after  parts 
of  the  land  had  passed  into  other  hands,  and  a  diversion 
made  for  the  increased  area  of  1888  cannot  relate  to  the 
original  appropriation.  In  Cole  v.  Logan,  24  Or.  304 
(33  Pac.  568),  and  Hindman  v.  Rizor,  21  Or.  112  (27 
Pac.  13) ,  it  is  held  that  water  so  appropriated  must  have 
been  utilized  within  a  reasonable  time  to  the  purpose  for 
which  it  was  appropriated  or  the  right  thereto  will  be 
lost,  and  that  ten  years  is  an  unreasonable  delay ;  and  in 
Seaweard  v.  Pacific  Livestock  Co.,  49  Or.  157  (88  Pac, 
963),  five  years'  delay  is  unreasonable.  The  diversion 
by  Olson  and  Masters  and  by  Williams  for  the  N.  V^  of 
section  24,  in  1873,  was  a  new  appropriation,  and  the 
same  is  true  of  that  made  in  1888.  The  new  appropria- 
tion through  the  Williams  ditch  in  1868,  was  100  inches, 
and  in  1870,  60  inches,  all  of  which  was  subsequently 
used  upon,  and  recognized  by  R.  P.  and  S.  W.  Williams 
as  appurtenant  to,  the  W.  V^  of  section  24,  and  the  E.  V^ 
of  section  23,  while  they  owned  it.  In  1875  Olson,  Mas- 
ters, R.  p.  and  S.  W.  Williams  appropriated,  through  this 
ditch,  180  inches,  and  the  owners  of  these  lands  have 
ftfireed  among  themselves  as  to  their  respective  rights 
^  said  ditch  and  water.  The  estimate  by  the  non-expert 
witnesses  as  to  the  quantity  of  water  in  a  ditch  or  diver- 
sion must  always  be  taken  with  caution,  as  few  of  them 
have  ever  measured  or  witnessed  the  measuring  of  run- 
JiU!?  water,  or  can  judge  of  the  effect  of  the  velocity  upon 
the  amount  of  the  flow,  which  has  as  much  to  do  with  the 
Quantity  as  the  dimensions  of  the  ditch.  The  interest 
of  the  witness  may  tend  to  exaggerate  or  minimize  in  his 
niind  the  amount  of  the  flow,  or  he  may  be  unable  to  give 
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due  weight  to  these  elements,  and  the  amount  of  ground 
irrigated  is  always  an  important  consideration  in  deter- 
mining the  amount  of  water  diverted  and  used.  The  evi- 
dence tends  to  show  that  at  ordinary  stages  the  creek 
flows  about  1,500  inches  of  water,  while  at  low  stages  it 
does  not  exceed  700  or  800  inches.  The  greatest  need 
is  probably  during  the  periods  of  low  water  in  the  stream, 
and  at  such  times  the  amount  contended  for  by  the  own- 
ers under  the  Williams  ditch  would  take  most  of  the  water 
in  the  creek.  Also,  plaintiffs'  ditches,  if  their  contention 
were  conceded,  would  require  the  most  of  it,  although 
it  appears  that  the  creek  has  furnished  sufficient  water 
for  both  these  ditches,  as  well  as  many  other  farms,  until 
recent  years,  indicating  that  the  use  of  the  water  has 
been  greatly  extended  in  the  last  few  years. 

6.  The  defendants  claiming  through  the  Williams  ditch 
contend  that  they  have  acquired  title  to  500  inches  of 
water  through  that  ditch  by  adverse  user,  and  that, 
defendants  having  shown  a  continuous  use  of  the  water 
for  ten  years,  the  burden  is  cast  upon  plaintiffs  to  show 
that  such  use  was  not  an  infringement  upon  their  rights. 
To  constitute  title  to  a  part  of  the  water  from  the  same 
stream,  something  more  must  be  shown  than  a  continuous 
use  of  the  water  by  the  adverse  claimant,  as  contended 
by  defendants.  Such  use  must  be  an  invasion  of  the 
other's  use,  and  thus  give  the  owner  of  the  prior  right  a 
cause  of  action  against  such  diversion.  The  fact  that 
many  appropriators  may  use  part  of  the  water  without 
invading  each  other's  right  distinguishes  the  use  of  water 
from  a  stream  under  such  circumstances  from  cases  of 
adverse  occupation  of  real  estate,  or  even  the  diversion 
of  water  as  against  a  riparian  owner,  in  both  of  which 
cases  the  occupation  or  use  is  an  infringement  of  the 
rights  of  the  true  owner,  for  which  an  action  will  lie. 
Such  is  the  case  of  Oregon  Construction  Co.  v.  Allen 
Ditch  Co.,  41  Or.  209,  216  (69  Pac.  455:  93  Am.  St.  Rep. 
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701).  The  same  rule  is  announced  in  Bauer s  v.  BvXly  46 
Or.  60  (78  Pac.  757),  which  was  the  case  of  an  easement 
for  a  ditch;  Rowland  v.  WiUiams,  23  Or.  515  (32  Pac. 
402),  which  relates  to  real  estate;  and  Coventon  v.  Sett- 
fert,  23  Or.  548  (32  Pac.  508),  which  relates  to  an 
easement. 

7.  But  more  must  be  shown  in  the  case  of  adverse 
title  to  water  as  against  a  prior  appropriator  from  the 
same  stream,  as  the  latter  has  no  remedy  or  cause  to 
complain  until  his  use  is  infringed.  One  is  not  called 
upon  to  defend  or  assert  his  title  until  his  rights  are 
invaded.  The  adverse  use  of  water  from  a  stream  for  a 
period  of  ten  years  raises  a  presumption  of  title  to  the 
same  as  against  a  right  in  any  other  person,  which  might 
have  been,  but  was  not,  asserted. 

8.  That  is,  it  must  be  adverse,  hostile  to  the  title  of  the 
owner,  and  the  burden  is  on  the  adverse  claimant  to 
show  that  it  was  hostile  and  asserted  in  such  a  way 
that  the  owner  may  know  of  the  claim :  Clarke  v.  Clarke, 
133  Cal.  667  (66  Pac.  10).  In  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  183  (22  Pac.  76,  77)  it  is  said: 

"Title  by  prescription  is  created  in  such  cases  only 
where  the  conduct  of  the  party  who  submits  to  the  use 
hy  another  cannot  be  accounted  for  on  any  other  hypoth- 
^is  than  that  which  raises  the  presumption  of  the  grant 
^  an  easement.  The  conduct  of  the  party  claiming  the 
benefit  of  the  presumption  must  in  all  cases  have  been 
such  in  itself  as  to  give  the  other  party  the  right  to  com- 
plain. The  defendants  having  no  right  to  complain  in 
the  first  instance,  'we  are  not  driven  to  the  presumption 
of  the  grant  of  an  easement  to  account  for  why  they  did 
jot  complain/  Hanson  v.  McCue,  42  Cal.  310  (10  Am. 
Rep.  299) ." 

And  in  American  Co.  v.  Bradford,  27  Cal.  360,  366 : 

*'A  grant  of  an  estate  in  lands,  whether  corporeal  or 
incorporeal,  may  be  presumed  from  an  adverse  enjoyment 
for  the  period  corresponding  to  the  statute  of  limitations, 
within  which  an   action  might  have  been   maintained 
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against  the  person  nolding  and  enjoying  adversely.  But 
what  must  be  the  circumstances  under  which  such  pre- 
sumption may  arise?  In  order  that  the  enjo5nnent  of  an 
easement  in  another's  land  may  be  conclusive  of  the  right 
claimed,  it  must  have  been  adverse  in  the  legal  sense  of 
the  term;  that  is,  the  right  must  have  been  asserted 
under  a  claim  of  title,  with  the  knowledge  and  acquies- 
cence of  the  owner  of  the  land,  and  uninterrupted.  The 
burden  of  proving  this  is  on  the  party  claiming  the  ease- 
ment." 

The  presumption  of  the  grant  of  an  easement  arises 
because  the  conduct  of  the  other  party  in  submitting  to 
the  use  cannot  be  accounted  for  on  any  other  theory.  The 
acts  of  the  adverse  claimant,  however,  must  have  been 
such  that  the  other  party  had  the  right  to  object,  and, 
if  he  had  no  right  to  complain,  then  there  can  be  no  pre- 
sumption: Hanson  v.  McCue,  42  Cal.  303,  310  (10  Am. 
Rep.  299).  It  is  said  in  North  Powder  M,  Co.  v. 
Cougkanour,  34  Or.  9,  22  (54  Pac.  223,  227),  that  plain- 
tiff, having  the  right  of  prior  appropriator  of  sufficient 
water  to  operate  its  mill,  was  not  injured  by  any  other 
diversion,  so  long  as  its  demands  were  supplied."  And 
it  is  there  held  that,  notwithstanding  a  use  by  defendant 
for  ten  years,  it  was  not  adverse  to  plaintiffs.  In  Britt 
V.  Reed,  42  Or.  76,  80  (70  Pac.  1029,  1030),  it  is  said: 
"Nor  is  defendant's  claim  to  the  use  of  the  water  by 
adverse  possession  supported  by  the  record,  as  there  is  no 
testimony  showing  or  tending  to  show  that  the  use  thereof 
by  him  in  any  way  injured  or  deprived  the  plaintiffs  of 
any  substantial  right  until  1899" — ^thus  placing  the  bur- 
den upon  the  adverse  claimant  of  showing  an  invasion 
of  the  owner's  use.  In  Bowman  v.  Bowman,  35  Or.  279, 
283  (57  Pac.  546,  547),  it  is  said: 

"No  adverse  use  (of  water)  can  be  initiated  until  the 
persons  possessing  the  superior  use  are  deprived  of  its 
benefits  in  such  a  substantial  manner  as  to  notify  them 
that  their  rights  are  being  invaded." 
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In  Carson  v.  Hayes,  39  Or.  97  (65  Pac.  814) ,  it  is  said : 

"The  law  is  well  established  that  no  right  to  the  use 
of  water  can  be  acquired  by  prescription  unless  there  has 
been  such  an  invasion  of  the  rights  of  the  parties  against 
whom  it  is  asserted  as  would  have  given  them  a  cause 
of  action  therefor." 

Almost  the  same  language  is  used  in  Wimer  v.  Sim- 
mons, 27  Or.  18  (39  Pac.  11:  50  Am.  St.  Rep.  685),  and 
Hustm  V.  Bybee,  17  Or.  140,  148  (20  Pac.  51,  56:  2 
L.  R.  A.  568).  The  effect  of  these  cases  is  that  the 
adverse  use  is  not  initiated  until  the  right  of  the  owner 
is  invaded,  and  therefore  the  burden  is  on  the  adverse 
claimant  to  establish  such  invasion.  In  other  words,  the 
use  by  an  adverse  claimant,  which  may  result  in  title,  is 
not  initiated  until  it  is  an  infringement  of  the  use  of  the 
owner  of  the  right,  and  therefore  the  use  of  a  certain 
quantity  of  water  for  the  statutory  period  does  not,  as 
against  other  appropriators  from  the  same  stream,  make 
a  prima  fade  title.  If  so,  we  might  have  many  people 
using  v^rater  from  the  same  stream,  and  each  would  have 
prima  facie  a  title  as  against  the  other.  In  Construction 
Co.  V.  Ditch  Co.,  41  Or.  209,  218  (69  Pac.  455,  459:  93 
Am.  St.  Rep.  701),  which  related  only  to  an  adverse 
use  of  water  as  against  a  riparian  owner,  it  is  stated 
that  "the  rights  of  the  prior  appropriator  or  riparian 
owner  have  been  invaded,  and  he  has  been  deprived 
of  the  use  of  the  water,  for  which  he  has  an  action  against 
the  trespasser."  And  throughout  the  opinion,  as  well  as 
the  authorities  cited,  it  is  conceded  that  as  against  a  prior 
appropriator  there  must  be  an  invasion  of  his  right,  in 
order  to  "raise  a  presumption  of  title  as  against  a  right 
in  any  other  person,  which  might  have  been  but  was  not 
asserted."  Kinney,  Irrigation,  Section  294,  referring  to 
an  adverse  title  as  against  a  prior  appropriator,  says : 

"In  order  to  establish  a  right  by  prescription  or  adverse 
use,  the  acts  by  which  such  right  is  sought  to  be  estab- 
Hshed  must  operate  as  an  invasion  of  the  rights  of  the 
party  against  whom  it  is  set  up." 
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Therefore,  ten  years'  use  of  the  water  cannot  raise  a 
presumption  against  a  prior  appropriator  that  the  use 
is  adverse,  without  the  additional  showing  that  the  other's 
right  was  invaded. 

Counsel  for  defendants  rely  upon  the  cases  of  Gardner 
V.  Wright,  49  Or.  609,  628  (91  Pac.  286),  and  Hough  v. 
Porter,  51  Or.  318,  433  (95  Pac.  732:  98  Pac.  1083:  102 
Pac.  728),  to  sustain  their  contention.  It  is  doubtful 
if  there  is  anything  said  in  the  former  case  in  conflict 
with  what  is  here  decided.  At  page  628  of  49  Or.,  (at 
page  293  of  91  Pac),  it  is  said  that  "  the  adverse  pos- 
session urged  and  established  as  a  defense  may  be 
defeated  *  *  by  proof  that  such  use  did  not  substantially 
interfere  with  plaintiffs'  rights" — citing  Rowland  v.  Wil- 
liams, 23  Or.  515  (32  Pac.  402)  ;  Covention  v.  Seufert, 
23  Or.  548  (32  Pac.  508),  and  Bauer s  v.  Bull,  46  Or.  60 
(78  Pac.  757),  which  we  have  distinguished  above.  But 
the  language  quoted  begins  with  the  statement  that  the 
possession  is  adverse.  It  is  further  said:  "So  far  as 
appears  in  the  record,  the  plaintiffs  and  their  predeces- 
sors in  interest  at  all  times,  since  the  open  manifestation 
by  Estes  of  his  claim,  in  1872,  to  the  waters  of  Washing- 
ton Creek,  actually  needed  all  the  water  of  this  stream 
for  domestic  and  irrigation  purposes.  Its  use  therefore 
by  defendant  and  his  grantor  under  such  conditions  con- 
stituted an  invasion  of  the  rights  claimed  by  plaintiffs 
and  their  predecessors,"  which  made  Estes'  use  adverse. 
In  Hough  v.  Porter,  51  Or.  433  (98  Pac.  1107),  it  is  said: 
"This  having  been  established  (a  diversion  for  more  than 
ten  years),  the  burden  of  showing  that  such  user  was 
not  a  substantial  interference  with  the  rights  of  others 
was  thereby  shifted  to  the  parties  questioning  such  claim" 
— citing  Gardner  v.  Wright  But,  regardless  of  the 
language  used  in  those  cases,  we  cannot  recognize  it  as 
authorizing  a  presumption  that  a  diversion  of  water  from 
a  stream  by  one  is  adverse  as  to  a  prior  appropriator 
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from  the  same  stream  without  any  showing  that  the  right 
of  the  latter  was  invaded  thereby. 

9.  However,  the  adverse  title  can  only  arise  where  the 
use  for  ten  years  has  been  exclusive,  continuous,  and 
uninterrupted,  and  the  evidence  tends  to  show  that  such 
was  not  the  case.  We  are  not  justified  in  holding  that 
defendants'  use  was  exclusive  or  uninterrupted.  Evi- 
dently the  water  was  frequently  taken  by  plaintiffs ;  that, 
when  they  were  short  of  water,  they  went  to  the  upper 
ditches  and  turned  the  water  down.  Also,  it  appears 
that  for  a  number  of  years  after  the  litigation  with  the 
Nelson  Mining  Company,  which  terminated  on  August 
10, 1891,  plaintiffs'  use  of  the  water  was  not  interrupted, 
and  they  had  no  trouble  in  getting  what  water  they 
wanted.  Defendants  acquired  no  title  to  the  water  by 
adverse  user.  As  to  the  claim  of  W.  J.  Welch,  we  find 
no  error  in  the  finding  of  the  circuit  court.  His  appro- 
priation was  not  made  until  1897  and  several  of  the 
defendants  date  their  rights  about  the  same  time  or  prior 
thereto,  but  this  defendant  tenders  no  issue  except  as  to 
the  diversion  of  plaintiffs,  and  we  are  not  called  upon  to 
settle  any  conflict  between  the  different  defendants  as 
none  appears. 

10.  We  adopt  from  the  conclusions  of  law,  made  by 
the  circuit  court,  the  following,  which  we  deem  a  concise 
statement  of  an  important  limitation  upon  the  use  of 
water  acquired  by  prior  appropriation,  viz. : 

"The  priorities  herein  decreed  and  adjudicated  do  not 
confer  upon  the  several  owners  thereof  the  right  to  use 
the  waters  thereof  on  lands  other  than  the  tract  or  tracts 
for  whose  benefit  such  several  appropriations  were  made. 
The  user  and  owner  of  the  right  to  use  the  waters  of 
Pine  Creek  severally  after  the  tract  for  which  his  appro- 
priation was  made  has  received  its  needed  supply  of  water 
should  not  be  permitted  to  divert  or  use  the  same  upon 
other  lands,  as  such  other  use  constitutes  an  increase  in 
his  said  appropriation,  and  except  when  there  is  an  abun- 
dant supply  of  water  in  said  stream  for  all  the  parties 
hereto  cannot  be  permitted. 
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11.  "Hence,  for  example,  and  by  way  of  illustration 
of  what  is  meant  by  the  court  in  its  last  former  state- 
ment, the  defendants  should  be  permitted  to  use  any 
portion  or  all  of  the  Strother  Ison  appropriation  when  it 
is  not  in  actual  use  upon  the  N.  W.  ^4  of  section  28  for 
needful  purposes,  when  it  is  needed  by  them  for  useful 
purposes,  and  said  appropriation  should  then  be  treated 
as  a  part  of  the  flow  of  water  in  the  natural  channel  of 
Pine  Creek  and  should  be  apportioned  to  the  parties 
hereto,  plaintiffs  and  defendants,  as  are  the  remaining 
waters  thereof,  as  hereinbefore  set  forth,  and  as  the 
equities  of  said  parties  are  herein  made  to  appear." 

See  Williams  v.  Altnow,  51  Or.  275  (95  Pac.  200:  97 
Pac.  539).  Throughout  this  opinion  wherever  we  have 
used  the  term  "inches"  to  indicate  quantity  of  water, 
it  is  intended  to  be  miner's  measure  under  a  six-inch 
pressure. 

The  decree  of  the  circuit  court  will  be  modified  to  the 
extent  above  indicated,  viz.,  allowing  to  the  Strother 
Ison  ditch,  as  of  date  1863,  200  inches,  to  the  L.  B.  & 
0.  P.  Ison  ditch,  as  of  date  1864,  240  inches,  and  as  of 
date  1872,  80  inches;  to  the  Flavius  Perkins  land,  now 
owned  by  J.  W.  Dickey,  as  of  date  1869,  50  inches,  of 
date  1889,  50  inches.  The  Williams  ditch  100  inches,  of 
date  1868,  60  inches  of  date  1870,  and  180  inches  of  date 
1873.  Otherwise  the  fijidings  and  decree  of  the  circuit 
court  will  not  be  disturbed.    Modified  and  Affirmed. 

Mr.  Justice  King  dissents. 


Decided  August  16,    1910. 

On  Motion  to  Modify  Decree  and  Recall  Mandate. 

[110  Pac.  535.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

12.  Motion  by  defendant  Dickey  to  modify  the  decree 
to  the  extent  of  granting  to  this  defendant  his  costs  and 
disbursements  under  the  provisions  of  Section  561,  B.  & 
C.  Comp.,  as  amended  by  Laws  1909,  p.  110.    That  sec- 
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tion  only  applies  to  law  actions,  while  Section  566  leaves 
the  taxation  of  costs  in  suits  to  the  discretion  of  the  court. 

13.  In  this  case,  as  in  most  of  the  contests  over  water 
rights,  all  the  parties  were,  to  some  extent,  in  the  wrong, 
contending  for  a  greater  quantity  of  water  than  they 
were  entitled  to,  and  the  evidence  of  their  rights  is  always 
in  parol  until  established  by  a  decree,  which  is  to  the 
advantage  of  all  the  parties.  The  trial  court  in  this  case 
adjudged  that  neither  party  should  recover  costs, 
although  plaintiffs  were  largely  successful  at  the  trial. 
F.  Perkins,  to  whose  interest  this  defendant  succeeded, 
by  his  answer  contended  for  200  inches  of  water  as  of 
date  1867,  and  100  inches  additional  as  of  date  1870, 
and  admitted  the  use  of  that  amount,  which  was  an 
infringement  of  plaintiffs'  rights.  In  this  case  we  deem 
it  equitable  that  each  party  should  pay  his  own  costs : 
Cole  V.  Logan,  24  Or.  304,  314  (33  Pac.  568) ;  Hough  v. 
Porter,  51  Or.  318,  326  (95  Pac.  732:  98  Pac.  1083:  102 
Pac.  728). 

14.  The  appellants,  except  Dickey,  also  ask  to  recall  the 

mandate  that  the  decree  wherein  it  determines  that  the 

water  in  the  Strother  Ison  ditch  shall  be  measured  where 

it  enters  the  N.  W.  Vi  of  section  28  may  be  corrected. 

The  trial  court  in  its  findings  adjudged  the  amount  of 

water  required  upon  the  land,  and  added  15  inches  for 

hss  by  seepage.     In  determining  the  allowance  for  the 

ditch,  we  had  in  mind  the  amount  needed  on  the  land 

and  rendered  the  decree  for  measurement  at  the  point 

where  the  ditch  enters  the  land  under  the  impression 

that  that  was  the  decree  of  the  lower  court.     However, 

in  view  of  the  impracticability  of  measuring  the  water 

at  the  lower  end  of  the  ditch,  the  mandate  will  be  recalled 

and  corrected  to  increase  the  water  15  inches  in  the 

Strother  Ison  ditch,  allowance  for  seepage,  and  decree 

that  it  be  measured  at  the  point  where  the  water  is 

diverted  from  the  creek  in  section  29;  also,  that  the 
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statement  that  the  Williams'  ditch  is  entitled  to  "60 
inches  of  date  1870"  shall  be  corrected  to  read  "60  inches 
of  date  1871." 

Counsel  for  the  owners  of  the  Williams'  ditch  asks  that 
we  make  a  finding  as  to  the  appropriation  by  the  Wil- 
liams' ditch  in  1888.  But  such  a  finding  cannot  deter- 
mine any  rights  between  plaintiffs  and  defendants.  No 
such  issue  is  tendered,  and  such  a  finding  is  uncalled  for. 

15.  Plaintiffs  ask  that  the  decree  be  amended  to  require 
the  measurement  of  the  water  in  the  L.  B.  &  0.  P.  Ison 
ditch  at  the  point  where  it  enters  the  land,  because  of 
heavy  loss  by  seepage,  between  the  head  of  the  ditch 
and  the  point  where  it  enters  the  land.  But  this  question 
is  not  made  in  the  pleadings  nor  proof,  was  not  con- 
sidered by  the  lower  court,  and  we  will  not  consider  it. 

The  mandate  will  be  recalled,  and  the  two  changes 
above  indicated  made. 

Further  Modified  on  Rehearing:  Affirmed. 


Argued  Nov.  23,  decided  Dec.  21,  1909,  rehearing  denied  June  7.  1910. 

POETLAND  RY.  L.  &  F.  CO.  v.  RAILROAD  COMMISSION. 

t  [105  Pac.  715.] 

Carriers — Charges — Unjust   Discrimination. 

The  fare  charged  by  an  electric  railroad  company  from  the  city 
limits  of  a  city  having  more  than  50.000  population  to  certain  suburban 
towns  was  15  cents,  without  transfer  privileges,  while  that  charged  upon 
another  division  to  certain  other  towns,  which  were  a  less  distance  from 
the  city  limits,  was  10  cents,  with  transfer  privileges.  Held,  that  there 
was  an  unjust  discrimination  In  charges  in  favor  of  the  towns  on  the 
latter   division,    which    the    Railroad   Commission    properly    corrected. 

(See  56  Or.  468-490.) 

From  Marion :  William  Galloway,  Judge. 

This  is  a  suit  by  the  Portland  Railway  Light  &  Power 
Company  against  the  Railroad  Commission  of  the  State 
of  Oregon;  from  a  decree  in  favor  of  defendant,  plain- 
tiff appeals.  Affirmed. 
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For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Franklin  T.  Griffith  and  Mr.  Frederick  V,  Holman. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  Messrs. 
Giltner  &  Sewall  and  Mr.  Clyde  B.  Aitchison,  with  oral 
arguments  by  Mr.  Crawford  and  Mr.  R.  R.  Giltner. 

Opinion  by  Mr.  Chief  Justice  Moore. 

This  is  an  appeal  by  the  plaintiff  from  a  decree  con- 
firming an  order  made  by  the  defendant  upon  the  com- 
plaint of  B.  Lee  Paget  and  others,  members  of  a  voluntary 
association,  commanding  the  plaintiff  to  desist  from 
charging  or  collecting  a  fare  of  15  cents  for  the  trans- 
portation of  any  passenger  on  the  Oregon  City  division 
between  Portland  and  Milwaukie  Heights,  Courtney,  Oak 
Grove,  Center,  and  Risley,  which  stations  are  collectively 
called  the  Oak  Grove  district,  and  not  to  demand  or 
receive  more  than  10  cents  for  such  service,  and  also  to 
give  to  passengers  betwien  all  stations  in  that  district  and 
Portland  the  same  transfer  privileges  that  the  plaintiff 
grants  to  persons  carried  by  it  to  that  city  on  the  Mt. 
Scott  or  the  Springwater  divisions.  The  facts  herein  are 
nearly  identical  with  the  incidents  detailed  in  the  Mil- 
waukie case,  56  Or.  468  (105  Pac.  709),  and  show  that 
passengers  are  carried  on  the  Mt.  Scott  division  for  five 
cents  to  Lents,  where  a  further  charge  of  five  cents  is 
made  for  carrying  them  to  Lents  Junction  and  other 
places  to  and  including  Gates.  Passengers  are  also  car- 
ried from  Portland  over  the  Oregon  City  division  or  the 
Sellwood  branch  to  Gulf  Junction,  and  thence  east  to 
Nickum  for  five  cents,  when  a  further  charge  of  that  sum 
is  made  for  carrying  them  to  Kerrigan,  Lents  Junction, 
and  other  stations  to  and  including  Gates.  The  trackage 
distance  from  Portland  or  from  the  boundary  thereof  to 
Gates  by  the  way  of  either  of  the  divisions  by  which  that 
station  can  be  reached  on  the  plaintiff's  cars  is  farther 
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than  the  trackage  distance  from  the  city  of  Portland  or 
its  limits  to  the  utmost  extent  of  the  Oak  Grove  district- 
No  transfers  are  given  to  passengers  on  the  Oregon  City 
division,  although  such  privileges  are  granted  to  those 
that  travel  on  the  Mt.  Scott  and  the  Springwater 
divisions. 

Such  discrimination  is  unjust;  and,  based  on  the  con- 
clusions reached  in  the  Milwaukie  case,  the  decree  herein 
is  affirmed.  Affirmed. 


Argued  May   2,  decided  June    14,   motion   to  re  tax  costs  decided 

Sept.    13,    1910. 

DeVALL  v.  DeVALL. 

[109    Pac.    755:    110    Pac.    705.] 

Judgment — Foreign  Judgments — Effect — Enforcement. 

1.  Under  Section  750,  B.  &  C.  Comp..  providing  that  the  effect  of  a 
Judicial  record  of  a  sister  state  is  the  same  in  Oregon  as  in  the  state 
where  made,  except  that  it  can  only  be  enforced  by  an  action,  a  memor- 
andum of  a  Judgment  of  a  sister  state  cannot,  by  being  recorded  under 
a  lien  docket  in  Oregon,  become  an  incumbrance  on  real  property  therein 
or  authorize  an  execution  based  on  such  entry. 

Judgment — Foreign  Judgment — Faith  and  Credit. 

2.  The  full  faith  and  credit  clause  of  the  federal  constitution  (Section 
1,  Article  IV,  Constitution)  and  Rev.  St.  J  905  (U.  S.  Comp.  St  1901. 
p.  677)  passed  in  conformity  therewith,  merely  establish  a  rule  of  evi- 
dence, and  do  not  flx  a  criterion  of  jurisdiction. 

Courts — Decisions  op  Federal  Supreme  Court — Conclubivenbss. 

3.  The  construction  of  the  full  fallh  and  credit  clause  of  the  federal 
constitution  involves  a  federal  question,  and  its  interpretation  by  the 
federal   Supreme  Court  is  controlling. 

Judgment — Foreign  Judgment — Conclusivenbss. 

4.  Neither  the  full  faith  and  credit  clause  of  the  federal  constitution 
(Section  1,  Article  IV,  Constitution)  nor  Rev.  St.  i  905  (U.  S.  Comp.  St 
1901,  p.  677),  passed  In  conformity  therewith,  prevents  an  inquiry  into 
the  Jurisdiction  of  the  court  of  a  sister  state  by  which  a  Judgment  rendered 
therein  is  offered  in  evidence  and  a  copy  of  the  record,  though  duly 
authenticated,  may  be  contradicted  as  to  the  facts  necessary  to  give 
Jurisdiction,  or  where  it  appears  In  a  collateral  proceeding  In  another 
state  that  such  facts  did  not  exist,  the  record  is  a  nullity,  though  It 
may  contain  recitals  that  the  facts  did  exist. 

Judgment — Foreign   Judgment — Actions — Evidence. 

5.  The  decree  of  proof  required  In  an  action  on  a  foreign  Judgment 
is  governed  by  the  rules  or  pleading  prevailing  where  the  action  is  brought. 
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except  that  the  procedure  In  such  state  cannot  Impair  the  efficacy  of  the 
judgment  of  a  sister  state,  or  deny  an  adequate  remedy  for  its  enforce- 
ment 

Judgment — ^Foreign  Judo mbnt — Actions — PLaAniNQs. 

6.  Notwithstanding  Section  87,  B.  C.  Comp.,  providing  that  in  plead- 
ing a  judgment  of  a  court  of  special  power  it  is  not  necessary  to  allege 
the  facts  conferring  Jurisdiction,  a  party  who  in  alleging  a  Judgment  of  a 
subordinate  tribunal  of  a  sister  state  elects  to  set  forth  the  facts  con- 
ferring power  to  hear  and  determine  the  case,  must  state  all  the  facta 
necessary  to  give  Jurisdiction. 

DiVOECH — AXIMONY STATUTORY    POWSL 

T.  The  power  to  award  permanent  alimony  on  granting  a  divorce 
is  statutory. 

Evidence — Laws  op  Other  States. 

S.  Where  the  decisions  of  the  Supreme  Court  of  a  sister  state  con- 
struing a  statute  thereof  are  not  offered  in  evidence,  the  court  will 
examine  such  decisions  only  so  far  as  they  Interpret  the  rules  of  the 
common  law  existing  in  the  sister  state,  independently  of  the  statutea 

Courts — ^Jurisdiction — Record. 

d.  A  court  of  general  Jurisdiction  which  takes  cognizance  of  a  cause 
pursuant  to  statutory  authority  and  not  in  conformity  with  the  common 
law.  becomes  an  inferior  court  and  its  proceedings  are  subject  to  all  the 
incidents  applicable  to  an  inferior  court,  so  that  its  record  must  afflrma^ 
tively  show  that  Jurisdiction  of  the  person  against  whom  a  Judgment 
was  rendered,  was  secured  In  the  manner  prescribed  in  order  that  the 
Judgment  shall  not  be  open  to  attack,  as  no  presumptions  can  be  invoked 
to  supply  any  omissions. 

EVID8NCB--LAW8    OP    OTHER    STATES PRESUMPTIONS. 

^•-  In  the  absence  of  any  showing  to  the  contrary  the  court  will 
assume  that  the  common  law  rules  in  force  in  Oregon  are  In  force  in  a 

sister  state. 

EviDKNcB — ^Judicial  Notice — Laws   op  Other  States. 
^I-  The  court  will  not  take  Judicial  notice  of  the  statutes  of  a  sister 
statf,  and  a  parly  relying  thereon  must  plead  and  prove  them. 

Attorney  and  Client — Relation — Statutes. 

12.  Section  1058,  B.  &  C.  Comp.,  defining  the  authority  of  an  attorney, 
recognizes  the  common-law  authority  of  an  attorney  to  represent  his 
client  long  enough  after  an  entry  of  judgment  in  his  client's  favor  to 
enable  him  to  supervise  the  collection  thereof,  by  authorizing  an  attorney 
a:  any  time  within  three  years  after  the  entry  of  judgment  to  acknowledge 
satisfaction  thereof  on  receiving  the  sum  adjudged  to  be  due  his  client. 

Attornet  and  Client — Relation. 

13.  Where  an  attorney  has  appeared  in  an  action  for  a  party  who  is 
defeated,  the  entry  of  the  Judgment  therein  concludes  his  relation  to 
the  cause. 

Divorce — Foreign   Judgment — Validity. 

14.  Under  St.  Wisconsin  1898,  Section  2420,  conferring  on  the  circuit 
courts  the  powers,  according  to  the  usages  of  law  and  equity,  neces- 
sary to  complete  Jurisdiction  of  causes  and  parties,  and  Sections  2348. 
2362,    2364,    2367,     2369,     2823,    giving    the    circuit    court    jurisdiction    of 

Sig.  6 
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actions  for  divorce  with  power  to  award  the  wife  alimony  and  allowance 
for  the  maintenance  of  the  children  of  the  parties,  and  authorizing  the 
court  from  time  to  time  to  alter  the  judgrment  as  to  alimony  or  allowajice 
and  the  payment  thereof,  and  providlngr  that  when  a  party  to  an  action 
sliall  have  appeared  by  an  attorney  the  service  of  papers  shall  be  made  on 
the  attorney,  a  decree  of  divorce  is  conclusive  as  to  the  severance  of  the 
marriage  tie.  but  is  not  final  as  to  the  award  of  alimony  or  the  allowance 
for  the  maintenance  of  the  children  as  to  which  the  authority  of  the  attor- 
ney continues,  empowering  him,  in  the  absence  of  any  notice  of  retirenaent 
or  substitution,  to  apply  to  the  court  for  a  reduction  of  the  alimony  or 
allowance,  and  to  resist  any  request  by  plaintiff  for  an  Increase  thereof, 
and  a  Judgment  for  arrears  of  alimony  rendered  on  service  of  notice  of  the 
application  on  defendant's  attorney  is  valid  and  will  be  enforced  in  Oregon. 

Attorney  and  Client — Rbuition  of  Parties — Notice  op  Retirembkt. 

15.  An  attorney  of  record  must  notify  the  attorney  of  the  adverse 
party  of  his  retirement  from  a  cause,  and  until  he  does  so  the  service 
of  any  notice  in  fhe  action  on  him  is  effectual,  and  in  the  absence  of  such 
notice  or  order  of  substitution  it  cannot  be  said  that  such  attorney  is  not 
empowered  to  represent  his  client 

Attorney  and  Client — Relation  op  Parties. 

16.  A  contract  of  a  firm  of  attorneys  to  represent  a  client  In  a  litiga- 
tion is  Joint,  requiring  each  member  of  the  firm  to  perform  such  services 
as  are  required,  and  continues  until  the  conclusion  of  the  cause,  unless 
sooner  determined,  and  the  fact  that  one  of  the  attorneys  of  the  firm 
permanently  removes  from  the  state  does  not  prevent  the  remaining 
partner  from  continuing  in  the  employment,  and  the  adverse  party  may 
treat  tiie  remaining  attorney  as  the  attorney,  so  that  service  of  notice 
on  him  is  tantamount  to  a  personal  service  on  the  client,  under  a  statute 
providing  that  when  a  party  shall  have  appeared  by  an  attorney,  the 
service  of  papers  shall  be  made  on  the  attorney. 

Divorce — Judgment — Validity. 

17.  Under  St.  Wisconsin  1898,  Sections  2367,  2369,  authorizing  the 
court  awarding  alimony  to  enforce  payment  thereof  by  execution  or  other- 
wise, and  providing  that  after  an  award  of  alimony  the  court  may  revise 
the  same  and  make  a  new  determination,  the  court  has  plenary  power  to 
determine  the  amount  of  alimony  in  arrears  and  render  Judgment  for  that 
sum,  and  enforce  payment  thereof  by  execution. 

Divorce — Alimony — Pow^br  of  Court. 

18.  The  authority  to  grant  divorce  and  award  alimony,  though  statu- 
tory, carries  with  it  such  powers  as  are  expressly  given  and  such  as 
may  necessarily  be  incidental  to  its  exercise. 

Execution — Enforcement. 

19.  Under  the  statutes  authorizing  courts  of  equity  to  Issue  executions 
a  decree,  to  be  enforceable  by  execution,  must  contain  the  positive  con- 
stituents of  a  Judgment  at  common  law,  and  direct  the  payment  of  a  sum 
of  money  by  one  party  to  another. 

Judgment — Foreign  Judgment — Actions. 

20.  An  action  at  law  lies  for  the  recovery  of  money  based  on  a  decree 
of  a  court  of  equity  of  a  sister  state. 

Costs — On  Appeal — Stenographer's  Fees. 

21.  In  a  legal  action,  money  paid  by  a  party  to  the  official  stenographer 
as  legiil  fees  must  be  ta.\ed  in  the  trial  court,  and  cannot  be  entered 
on   appt^al  as  disbursements. 
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Costs — ^Disposition  on  Appeal — Expense  op  Bill  op  Exceptions. 

22.  Where  a  transcript  of  the  testimony  Is  filed  below,  appellant,  In 
order  to  review  the  Judgment,  must  prepare  a  bill  of  exceptions,  and 
expenses  Incident  to  the  clerical  work  are  not  a  part  of  the  disbursements 
on  appeal. 

Appeal  and   Error — Costs. 

23.  Only  such  legal  charges  as  have  been  paid  or  promised  to  be  paid 
to  the  clerk  for  preparing  a  transcript  on  appeal  may  be  recovered  as  a 
disbursement,  so  that  expenses  saved  by  plaintiff's  counsel  himself  pre- 
paring the  appeal  transcript  inured  to  the  benefit  of  the  other  party 
upon  reversal. 

From  Wallowa:    John  W.  Knowles,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  action  was  brought  in  the  circuit  court  for  Wal- 
lowa County  by  Beatrice  De  Vail  against  Thomas  De  Vail, 
to  recover  a  sum  of  money  determined  to  be  due  her 
by  a  trial  court  of  another  state.  It  appears  that  by 
consideration  of  the  circuit  court  of  Lincoln  County,  Wis- 
consin, in  a  suit  brought  for  that  purpose  in  which  the 
defendant  herein  was  defendant  and  appeared  in  person 
and  by  an  attorney,  a  decree  was  passed  October  1,  1895, 
granting  to  the  plaintiff  herein,  who  was  plaintiff  in  that 
suit,  a  divorce  a  vinciUo,  giving  to  her  the  custody  of  four 
minor  children,  and  awarding  her  $10  a  month  for  their 
education  and  maintenance  and  for  her  support.  The 
decree  provided,  however,  that  it  was  not  absolute  either 
as  to  the  custody  of  the  children,  or  in  respect  to  the 
amount  to  be  paid  to  the  plaintiff  for  her  support,  or 
their  maintenance  and  education.  That  court  on  October 
9»  1897,  upon  plaintiff's  application  therefor  and  the 
defendant's  appearance  in  person  and  by  an  attorney, 
directed  that,  until  further  ordered,  the  award  so  made 
be  increased  to  $18  a  month.  The  last  command  not  hav- 
ing been  fully  obeyed,  the  plaintiff  petitioned  that  court 
for  a  recovery  of  the  sum  of  money  in  arrears,  alleg- 
ing that  on  April  1,  1907,  it  was  $1,008.  Notice  of  the 
application  was  served  upon  M.  C.  Porter,  an  attorney, 
who  later  filed  an  affidavit  disclaiming  any  authority 
further  to  act  for  the  defendant.     The  record  of  that 
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court  recites,  substantially,  that  Porter  was  a  member 
of  the  firm  of  Flett  &  Porter,  who  were  officers  of  the 
court  and  at  all  times  had  been  the  attorneys  of  record 
for  the  defendant  in  the  divorce  suit,  and  that  no  other 
attorneys  had  been  substituted  for  them.  Based  on  such 
notice  that  court  on  October  8,  1907,  determined  that 
the  defendant  pay  to  the  plaintiff  $1,008,  the  amount 
remaining  due  April  1,  1907,  and  that  she  have  execution 
therefor. 

The  complaint  herein  alleges  that  the  Wisconsin  court 
is  one  of  general  jurisdiction  over  matters  in  equity  and 
at  law ;  sets  out  the  proceedings  hereinbefore  mentioned ; 
avers  that  the  defendant  has  not  paid  the  sum  of  $1,008 
or  any  part  thereof ;  and  that  by  virtue  of  the  Wisconsin 
statute  of  1898,  chapter  109,  such  adjudication  is  final 
and  has  the  force  and  effect  of  a  judgment  at  law  for  the 
recovery  of  money.  Allusion  is  then  made  to  certain 
sections  of  that  statute,  copies  of  which  are  attached  as 
an  exhibit.  The  prayer  demands  judgment  for  the  sum 
so  determined  by  the  Wisconsin  court  with  interest 
thereon  from  April  1,  1907,  at  six  per  cent  per  annum, 
and  for  the  costs  and  disbursements  of  this  action. 

The  answer  denies  the  averments  of  the  complaint  and 
alleges  that  about  June  12,  1901,  the  defendant  became 
a  resident  of  Wallowa  County,  Oregon,  where  he  has  ever 
since  resided ;  that  he  never  thereafter  had  been  within 
the  state  of  Wisconsin ;  that  in  the  year  1902,  the  partner- 
ship mentioned  in  the  complaint  was  dissolved,  and  W.  H. 
Flett,  who  had  been  a  member  thereof,  removed  to  Seattle^ 
Washington,  where  he  has  since  resided;  that  after  the 
issuance  of  the  order  for  the  payment  of  $18  a  month, 
neither  M.  C.  Porter  nor  any  other  attorney  has  had 
authority  to  appear  for  or  represent  the  defendant  in 
any  court  in  Wisconsin ;  that  the  defendant  has  not,  since 
that  time,  been  served  with,  or  admitted  the  service  of, 
any  notice  or  process  issued  from  any  such  court,  nor  has 
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he  appeared  in  any  manner  therein ;  and  that  if  any  judg- 
ment or  decree  has  been  rendered  against  him  since  Octo- 
ber 9, 1897,  by  such  court,  it  was  without  jurisdiction  of 
his  person. 

The  reply  having  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  the  cause  was  tried,  resulting  in  a 
judgment  for  the  defendant,  and  the  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr,  John  P.  Rusk  and  M7\  Thomas  M.  Dill,  with  an  oral 
argument  by  Mr.  DUi. 

For  respondent  there  was  a  brief  and  an  oral  argument 
by  Mr,  A.  S.  Cooley. 

\  Opinion  by  Mr.  Chief  Justice  Moore. 

1.  Full  faith  and  credit  is  required  to  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other  state,  and 
Congress  is  empowered  to  prescribe  the  manner  in  which 
the  actions  of  such  tribunals  shall  be  proved  and  the  effect 
thereof.  Section  1,  Article  IV,  Constitution  of  United 
States.  Pursuant  to  this  authorization,  the  manner  of 
authenicating  judicial  records  has  been  ordained,  and  it  is 
declared  that  when  attested  as  prescribed,  such  enroll- 
inents  shall  be  given  the  degree  of  faith  and  credit  in 
every  court  within  the  United  States  that  they  have  in 
the  tribunals  from  which  they  are  taken.  Rev.  St.  §  905 
(U.  S.  Comp.  St.  1901,  p.  677).     Our  statute  reiterates 

I  this  rule  but  asserts  that  a  judgment  of  another  state  can 

only  be  enforced  in  Oregon  by  an  action,  suit,  or  proceed- 
ing. Section  750,  B.  &  C.  Comp.  It  will  thus  be  seen 
that  a  memorandum  of  judgment  of  a  sister  state  cannot, 
by  being  recorded  in  a  lien  docket  in  Oregon,  become  an 
incumbrance  on  real  property  therein  or  authorize  the 
issuance  of  an  execution  based  on  such  mere  entry,  but 
the  enactments  referred  to  make  a  valid  judgment  of 
another  state  such  an  obligation  that  when  a  copy  thereof 
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is  properly  authenticated  it  may  afford  the  foundation 
of  an  independent  action  in  a  sister  state:  Cole  v.  Curi^ 
ningham,  133  U.  S.  107,  112  (10  Sup.  Ct  269:  33  L.  Ed. 
538). 

2.  The  full  faith  and  credit  clause  of  the  organic  law 
of  the  United  States  and  the  act  of  Congress  passed  in 
conformity  therewith  (Section  1,  Article  IV,  Constitution 
United  States  and  Rev.  St,  Section  905,  U.  S.  Comp.  St. 
1901,  p.  677)  serve  to  establish  a  rule  of  evidence,  rather 
than  to  fix  a  criterion  of  jurisdiction :  Wisconsin  v.  Peli- 
can Ins.  Co.,  127  U.  S.  265,  291  (8  Sup.  Ct.  1370:  32 
L.  Ed.  239). 

3.  As  the  construction  of  the  full  faith  and  credit 
clause  of  the  federal  constitution  involves  a  federal  ques- 
tion, its  interpretation  by  the  Supreme  C!ourt  of  the 
United  States  is  controlling:  Brigham  v.  Henderson,  1 
Cush.  (Mass.)  430  (48  Am.  Dec.  610). 

4.  In  an  action  of  debt,  brought  in  the  circuit  court 
for  the  District  of  Columbia,  upon  a  judgment  of  the 
Supreme  Court  of  New  York,  a  plea  of  nil  debet  was 
interposed  and  it  was  on  general  demurrer  determined 
to  be  ineffectual,  a  majority  of  the  Supreme  Court  of  the 
United  States  intimating  that  the  full  faith  and  credit 
clause  of  the  constitution  of  the  general  government  con- 
templated a  power  in  Congress  to  give  a  conclusive  effect 
to  a  duly  authenticated  judgment  of  another  state:  Mills 
V.  Duryee,  7  Cranch,  481,  484  (3  L.  Ed.  411).  In  that 
case  Mr.  Justice  Johnston,  fearing  that  the  implied 
acceptance  in  all  cases  or  a  plea  of  nul  tiel  record,  as 
the  only  defense  available  in  such  an  action,  might  at 
some  future  time  be  understood  to  preclude  all  inquiry 
into  the  jurisdiction  of  the  court  giving  the  judgment, 
dissented  on  the  ground  that  the  power  of  judicial  tri- 
bunals to  hear  and  determine  causes,  could  not  be  exer- 
cised over  property  not  within  reach  of  their  process, 
or  over  persons  not  owing  them  allegiance,  or  not  subject 
to  their  jurisdiction  by  being  found  within  their  limits. 
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The  only  question  involved  in  that  case  was  the  suffi- 
ciency of  the  plea  of  nil  debet  in  an  action  of  debt  based 
on  a  judgment  of  another  state,  and  hence  the  inquiry  of 
jurisdiction  was  not  included,  and  any  discussion  of  the 
matter  was  extrajudicial.    The  doctrine  promulgated  by 
the  majority  of  the  court  in  that  case  was  reannounced 
in  another  opinion :  Hampton  v.  McConnel,  3  Wheat.  234 
(4  L.  Ed.  378).    In  explaining  the  irrefutable  character 
of  the  adjudication  by  a  court  of  another  state,  it  was 
subsequently  held  that  in  the  two  cases  last  cited,  it  was 
meant  by  the  conclusiveness  of  the  judgment  that  the 
determination  of  the  causes  related  to  a  decision  on  the 
merits  only,  to  which  full  faith  and  credit  was  required 
to  be  given :    McElmoyle  v.  Cohen,  13  Pet.  312,  326  10 
L  Ed.  177).    Any  doubt  on  this  subject  was  finally  put 
at  rest  by  a  later  opinion  stating  that  neither  the  full 
faith  and  credit  clause  spoken  of  nor  the  act  of  Congress 
inentioned  prevented  an  inquiry  into  the  jurisdiction  of 
the  court  of  a  sister  state  by  which  a  judgment  rendered 
therein  was  offered  in  evidence,  and  that  a  copy  of  such 
record,  though  duly  authenticated,  might  be  contradicted 
as  to  the  facts  necessary  to  give  the  court  rendering  the 
judgment  power  to  hear  and  determine  the  cause,  or  if  it 
appeared  in  a  collateral  proceeding  in  another  state,  that 
such  facts  did  not  exist,  the  record  would  be  a  nullity,  not- 
withstanding it  might  contain  recitals  that  they  did  exist. 
Thompson  V,  Whitman,  18  Wall.  457,  469  (21  L.  Ed.  897.) 
To  the  same  effect  see  also :    Public  Works  v.  Columbia 
CoUege,  17  Wall.  521,  528  (21  L.  Ed.  687) ;  Christm^  v. 
RusseU,  5  Wall.  290.  305  (18  L.  Ed.  475)  ;  Cole  v.  Cun- 
ningham,  133  U.  S.  107,  112  (10  Sup  Ct.  269:  33  L.  Ed. 
538) ;  Grover  &  Baker  Sewing  Machine  Co.  v.  Radcliffe, 
137  U.  S.  287,  294  (11  Sup.  Ct.  92:  34  L.  Ed.  670)  ;  Sim^ 
mm  V.  Saul,  138  U.  S.  439,  448  (11  Sup.  Ct.  369:  34  L. 
Ed.  1054.)     The  legal  principle  thus  announced  has  been 
recognized  by  this  court :    Foshier  v.  Narver,  24  Or.  441, 
443  (34  Pac.  21 :  41  Am.  St.  Rep.  874.) 
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5.  The  full  faith  and  credit  clause  of  the  Constitution  of 
the  United  States  and  the  resultant  federal  legislation 
having  been  held  by  the  highest  judicial  tribunal  of  the 
general  government  to  be  a  rule  of  evidence,  and  the 
degree  of  proof  thereof  regulated,  an  action  founded  on  a 
judgment  of  a  sister  state  must  be  governed  by  the  rules 
of  pleading  prevailing  v^here  such  action  is  brought: 
Napier  v.  Gidiere,  Spears'  Eq.  (S.  C.)  215  (40  Am.  Dec. 
613,  616.)  This  declaration  must  be  accepted  with  the 
qualification,  however,  that  the  procedure  obtaining  in  the 
latter  state  cannot  impair  the  efficacy  of  a  judgment  of  a 
sister  state,  or  deny  an  adequate  remedy  for  its  enforce- 
ment. 

6.  The  rule  is  settled  in  this  State  that  in  pleading  a 
judgment  of  a  court  of  special  power  to  hear  and  deter- 
mine causes  it  is  not  necessary  to  allege  the  facts  confer- 
ring jurisdiction,  but  it  may  be  averred  that  such  judg- 
ment was  duly  given  or  made :  Section  87,  B.  &  C.  Comp. ; 
Fisher  v.  Kelly,  30  Or,  1,  11  (46  Pac.  146)  ;  Rutenic  v. 
Hamaker,  40  Or.  444,  450  (67  Pac.  196) ;  Ashley  v.  Pick, 
63  Or.  410,  414  (100  Pac.  1103.)  When,  however,  a  party 
alleging  a  judgment  of  a  subordinate  tribunal  elects  to  set 
forth  the  facts  conferring  power  to  hear  and  determine  a 
cause,  the  pleading  must  be  complete  in  this  respect  and 
state  all  the  facts  necessary  to  give  jurisdiction:  Fish- 
bum  V.  Londershausen,  50  Or.  363,  373  (92  Pac.  1060: 
14  L.  R.  A.  (N.  S.)  1224.)  It  will  be  remembered  that  the 
complaint  herein  avers  that  the  court  in  Wisconsin  which 
rendered  the  judgment  was  a  tribunal  having  general 
jurisdiction  over  causes  in  equity  and  at  law,  and  sets 
forth  certain  sections  of  the  statutes  of  that  state  relating 
to  the  granting  of  divorces  and  to  the  bestowing  of  ali- 
mony. 

7.  The  principle  prevails  in  this  State  that  the  award- 
ing of  permanent  alimony  on  granting  a  dissolution  of  the 
marriage  contract  must  be  found  in  the  statute  conferring 
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the  right:  Northcut  v.  Lemery,  8  Or.  316,  323;  Weber  v. 
Weber,  16  Or.  163,  164  (17  Pac.  866) ;  Huffman  v.  Huff- 
man, Al  Or.  610,  615  (86  Pac.  593:  114  Am.  St. Rep.  943). 
The  same  rule  obtains  in  Wisconsin :  Barker  v.  Dayton, 
28  Wis.  367,  379 ;  Hopkins  v.  Hopkins,  39  Wis.  167,  171 ; 
Bacon  v.  Bacon,  43  Wis.  197,  202. 

8.  The  decisions  of  the  court  of  last  resort  in  Wiscon- 
sin, on  the  subject  under  consideration,  were  not  offered 
in  evidence  and  hence  they  have  been  examined  only  so 
far  as  they  interpret  the  rules  of  the  common  law  existing 
in  that  state,  independently  of  its  statutes:  Kelley  v. 
KeUey,  161  Mass.  Ill  (36  N.  E.  837 :  25  L.  R.  A.  806,  808 : 
42  Am.  St.  Rep.  389.) 

9.  When  a  court  of  general  jurisdiction  takes  cogniz- 
ance of  a  cause  pursuant  to  statutory  authority  and  not  in 
conformity  with  the  principles  of  the  common  law,  such 
tribunal  becomes  an  inferior  court,  and  its  proceedings  in 
such  cases  are  subject  to  all  the  incidents  applicable  to  a 
court  of  that  kind,  and,  in  order  that  its  adjudications 
Diay  be  invulnerable  to  attack,  its  record  must  affirma- 
tively show  that  jurisdiction  of  the  person  against  whom 
the  judgment  was  rendered,  was  secured  in  the  manner 
prescribed,  for  no  presumptions  can  be  invoked  to  supply 
any  omissions  in  this  particular :  Heatherly  v.  Hadley,  4 
Or.  1, 14 ;  Odell  v.  Campbell,  9  Or.  298,  300 ;  In  re  Gold- 
mith,  12  Or,  414,  417  (7  Pac.  97:  9  Pac.  565) ;  Furgeson 
V.  Jones,  17  Or.  204,  212  (20  Pac.  842:  3  L,  R.  A.  620: 
11  Am.  St.  Rep.  808) ;  White  v.  Espey,  21  Or.  328,  331 
(28  Pac.  71.) 

10.  As  this  legal  principle  :s  a  well-recognized  rule  of 
the  common  law  predominating  in  Oregon,  which,  in  the 
absence  of  any  showing  to  the  contrary,  we  shall  assume 
is  in  force  in  Wisconsin :  Kelley  v.  Kelley,  161  Mass.  Ill 
(36  N.  E.  837 :  25  L.  R.  A,  806,  807 :  42  Am.  St.  Rep.  389.) 

11.  The  plaintiff  properly  set  forth,  as  parts  of  the 
complaint,  copies  of  sections  of  the  statute  of  that  state 
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relating  to  divorce,  to  alimony,  and  to  the  manner  of 
securing  jurisdiction  of  the  person  in  certain  instances, 
for  a  court  will  not  take  judicial  notice  of  the  statutes  of 
another  state,  thereby  making  averment  and  proof  thereof 
requisite :  Goodwin  v.  Morris,  9  Or.  322,  324 ;  Creasey  v. 
Tatom,  9  Or.  541,  545 ;  Scott  v.  Ford,  52  Or.  288,  294  (97 
Pac.  99) ;  Young  v.  Young,  53  Or.  365,  366  (100  Pac.  656.) 
The  judgment  of  the  Wisconsin  court  having  been 
authenticated  in  the  manner  prescribed,  the  sections  of 
the  statute  referred  to  will  be  examined,  the  substance 
thereof  noted  and  quotations  therefrom  made,  in  order  to 
determine  what  faith  and  credit  would  have  been  given  to 
such  adjudication  in  the  state  in  which  it  was  rendered. 
The  circuit  court  of  that  state  has  jurisdiction  of  all 
actions  for  a  divorce :  St.  Wis.  1898,  §  2348.  In  rendering 
a  judgment  for  divorce  the  court  may  make  such  further 
provisions  therein  as  it  shall  deem  just  and  proper  con- 
cerning the  care,  custody,  maintenance,  and  education  of 
the  minor  children  of  the  parties :  St.  Wis,  §  2362.  Upon 
every  divorce,  for  any  cause  excepting  that  of  adultery 
committed  by  the  wife,  the  court  may  further  adjudge  to 
the  wife  such  alimony  for  her  support  and  maintenance 
and  such  allowance  for  the  support,  maintenance,  and 
education  of  the  minor  children  committed  to  her  care  and 
custody,  as  it  shall  deem  just  and  reasonable:  St.  Wis. 
§  2364.  In  all  cases  where  alimony  or  other  allowance 
shall  be  adjudged  to  the  wife  or  for  the  maintenance  or 
education  of  the  children,  the  court  may  provide  that  the 
same  shall  be  paid  in  such  sums  and  at  such  times  as 
shall  be  deemed  expedient,  and  may  impose  the  same  as  a 
charge  upon  specific  real  estate  of  the  party  liable,  or 
may  require  sufficient  security  to  be  given  for  the  pay- 
ment thereof,  and  upon  neglect  or  refusal  to  give  such 
security  or  failure  to  pay  such  alimony  or  allowance,  the 
court  may  enforce  the  payment  thereof  by  executions  or 
otherwise,  as  in  other  cases :     St.  Wis.  §  2367.     After 
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judgTnent  providing  for  alimony  or  other  allowance  for 
the  wife  and  children,  the  court  may  from  time  to  time, 
on  petition  of  either  of  the  parties,  revise  and  alter  such 
iudgment  respecting  the  amount  of  such  alimony  or 
allowance  and  the  payment  thereof,  and  may  make  any 
judgment  respecting  any  of  the  said  matters  which  such 
court  might  have  made  in  the  original  action :  St.  Wis. 
§  2369. 

The  circuit  courts  have  power  to  hear  and  determine, 
within  their  respective  counties,  all  civil  actions  and  pro- 
ceedinsfs;  and  they  have  all  the  powers,  according  to  the 
usages  of  courts  of  law  and  equity,  necessary  to  the  full 
and  complete  jurisdiction  of  the  cause  and  parties,  and 
the  full  and  complete  administration  of  justice,  and  to  the 
carrying  into  effect  their  judgments,  orders,  and  other 
determinations,  subject  to  re-examination  by  the  Supreme 
Court,  as  provided  by  law :  St.  Wis.  §  2420.  "When  a 
party  to  an  action  or  proceeding  shall  have  appeared  by 
an  attorney  the  service  of  papers  shall  be  made  upon  the 
attorney."  St.  Wis.  §  2823.  "A  voluntary  appearance  of 
a  defendant  is  equivalent  to  a  personal  service  of  the 
summons  upon  him,"    St.  Wis.  §  2643. 

The  plaintiffs  counsel,  relying  on  these  statutory  pro- 
visions, contend  that  jurisdiction  of  the  person  of  the 
defendant  was  secured  by  the  court  in  Wisconsin  in  the 
manner  prescribed;  that  the  judgment  for  the  sum  of 
|l,0O8  is  final,  and  such  being  the  case  an  error  was  com- 
mitted in  directing  a  verdict  for  the  defendant.  The 
latter's  counsel  deny  such  assertions  and  maintain  that 
the  statute  of  Wisconsin  does  not  authorize  the  rendering 
of  a  judgment  for  arrears  of  alimony. 

It  will  be  borne  in  mind  that  10  years  after  the  change 
was  made  in  the  order  of  allowance,  j  udgment  for  arrears 
thereof  was  given,  based  on  the  service  of  notice  to  an 
attorney  whose  firm  had  represented  the  defendant  in  all 
the  prior  proceedings  in  the  suit,  but  which  partnership 
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had  been  dissolved,  one  member  thereof  going  to  the 
State  of  Washington,  and  the  other  disclaiming  any 
authority  further  to  appear  for  such  client,  but  that  no 
other  attorney  had  been  substituted  for  them. 

12.  An  examination  ^of  the  relation  existing  between 
attorney  and  client  and  the  termination  of  that  connection 
becomes  necessary,  in  order  to  ascertain  whether  or  not 
the  judgment  of  the  Wisconsin  court  was  personal,  and 
hence  may  become  the  foundation  of  an  action  in  Oregon. 
At  common  law  an  attorney's  authority  to  represent  his 
client  usually  continued  a  sufficient  length  of  time  after  an 
entry  of  the  judgment  to  enable  him  to  supervise  the  col- 
lecting of  the  fruit  thereof,  in  case  he  was  successful  in 
the  action :  Weeks,  Attys.  (2  ed.)  §  249a.  The  statute  of 
Oregon  recognizes  this  ancient  rule  by  authorizing  an 
attorney,  at  any  time  within  three  years  after  the  entry  of 
a  judgment  or  decree,  to  acknowledge  satisfaction  thereof 
upon  receiving  the  sum  so  adjudged  to  be  due  his  client: 
Section  1058,  subd.  2,  B.  &  C.  Comp. 

13.  So,  too,  in  Wisconsin  it  was  held  that  the  relation 
of  an  attorney  who  had  appeared  in  a  cause  did  not  ter- 
minate with  the  rendition  of  the  judgment,  but  that  pur- 
suant to  a  statute  of  that  state,  he  was  authorized  at  any 
time  within  two  years  after  a  judgment  had  been  enrolled 
to  enter  satisfaction  thereof  on  the  record:  Flanders  v. 
Sherman,  18  Wis.  575.  Where,  however,  an  attorney  has 
appeared  in  an  action  for  a  party  who  is  defeated,  the 
entry  of  the  judgment  therein  always  concludes  his  rela- 
tion to  the  cause:  3  Am.  &  Eng.  Ency.  Law  (2  ed.)  330. 
The  limits  thus  prescribed  by  the  principles  of  the  com- 
mon law  are  considered  appropriate  and  such  as  necessity 
demands. 

14.  The  decree  of  the  Wisconsin  court  was  conclusive 
as  to  the  severance  of  the  marriage  tie,  but  it  was  not 
linal  as  to  the  award  of  alimony  or  for  the  maintenance 
and  education  of  the  minor  children,  in  respect  to  which 
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the  authority  of  the  defendant's  attorneys  who  had  repre- 
sented him  in  the  divorce  proceedings  continued,  empow- 
ering them,  in  the  absence  of  any  notice  of  retirement  or 
substitution,  to  apply  to  that  court  for  a  reduction  in,  or  a 
remission  of,  the  sum  of  money  directed  to  be  paid 
monthly,  and  to  resist  any  request  by  the  plaintiff  for  an 
increase  thereof.  The  conclusion  thus  reached  is  based  on 
the  principle  that  when  a  court  has  acquired  full  jurisdic- 
tion of  a  cause,  its  power  to  hear  and  determine  the  mat- 
ter at  issue  continues  until  the  case  is  finally  determined, 
though  the  exercise  of  its  jurisdiction  may  for  a  time  be 
suspended  it  is  never  abandoned,  and  when  resumed  its 
action  is  within  the  limits  of  its  power,  and  not  vulnerable 
to  collateral  attack :    Black,  Judg.  §  912 ;  11  Cyc.  690. 

It  is  possible  that  a  husband  who  is  required  by  a  Wis- 
consin court,  on  granting  a  divorce,  to  contribute  to  the 
support  of  his  children  or  to  that  of  their  mother,  might 
have  no  real  property  in  that  state  which  could  be  bur- 
dened with  a  decretal  lien,  and  he  might  be  unable  to 
secure  the  payment  of  any  definite  sum  In  gross,  awarded 
for  that  purpose  (St.  Wis.  1898,  §  2367),  but  upon  being 
required  to  pay  a  monthly  or  other  periodical  stipend  he 
could,  from  his  wages,  comply  with  the  terms  of  the  order. 
If,  under  the  circumstances  supposed,  a  party  who  was 
required  to  make  regularly  recurring  payments  could 
depart  from  Wisconsin,  leaving  no  person  authorized  to 
represent  him,  and  remove  to  another  state,  he  might 
avoid  the  obligation  which  the  marital  relation  requires 
and  the  parental  duty  enjoins,  and  thus  escape  the  liabil- 
ity which  the  court  imposes.  To  prevent  the  possibility  of 
such  apprehended  evasion  of  legal  obligations,  the  statute 
of  the  state  where  the  judgment  was  given  authorizes  the 
service  of  papers  upon  the  attorney  who  has  appeared  for 
a  party  to  an  action :    St.  Wis.  1898,  §  2823. 

15.  It  is  the  duty  of  an  attorney  of  record  to  notify  the 
attorney  for  the  adverse  party  of  his  retirement  from  a 
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cause,  and,  until  he  does  so,  the  service  of  notice  upon  him 
is  effectual :  Boyd  v.  Stone,  5  Wis.  240,  244.  In  the  absence 
of  such  notice  or  order  of  substitution,  when  it  appears 
from  the  record  that  certain  attorneys  have  been  acting 
for  a  party  all  through  a  cause  and  so  recognized,  it 
cannot  be  said  that  they  are  not  empowered  to  represent 
him :  Hoppin  v.  First  Nat  Bank,  25  Nev.  84,  90  (56  Pac. 
1121.)  The  better  rule  would  seem  to  be  that  where  an 
order  has  been  made,  requiring  the  payment  of  permanent 
alimony  or  maintenance  in  installments,  the  attorney  who 
has  represented  the  party  commanded  to  make  such  con- 
tributions should  not  be  permitted  to  withdraw  from  a 
case  after  the  divorce  has  been  granted,  without  leave  of 
court,  and  its  consent  ought  not  then  to  be  given  until 
another  attorney  had  been  substituted.  By  pursuing  the 
practice  suggested,  when  the  statute,  as  in  Wisconsin, 
permits  the  service  of  a  notice  upon  an  attorney  who  has 
appeared  for  a  party,  an  allowance  of  alimony,  if  not  paid 
as  required,  may  become  a  personal  judgment  for  the 
arrears  thereof  against  such  party,  and  they  form  the 
basis  of  an  action  in  another  state.  The  procedure  thus 
indicated  is  not  novel,  for  it  has  been  held  that  after  an 
attorney's  name  has  been  entered  of  record,  as  the  repre- 
sentative of  a  party  to  a  cause,  he  cannot  withdraw  his 
appearance  without  the  consent  of  the  court:  United 
States  V.  Curry,  6  How.  106,  111  (12  L.  Ed.  363) ;  Hickox 
V.  Fels,  86  111.  App.  216,  224. 

16.  It  will  be  recalled  that  Flett  &  Porter,  as  partners, 
represented  the  defendant  at  the  trial  of  the  divorce  case 
and  also  when  the  alteration  was  made  in  the  monthly 
allowance  for  maintenance,  and  that  the  firm  was  there- 
after dissolved,  Flett  removing  to  the  State  of  Washing- 
ton. These  attorneys  having,  as  copartners,  accepted 
from  the  defendant  a  retainer,  their  contract  with  him 
was  joint,  requiring  of  each  the  performance  of  such 
service  as  was  required,  which  employment  continued 
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until  the  ultimate  conclusion  of  the  cause,  unless  sooner 
determined:  Weeks,  Attys.  (2  ed.)  §  244.  It  is  possible 
that  Flett's  control  of  the  case  terminated  by  his  perma- 
nent removal  from  Wisconsin  (Chautauqtui  County  Bank 
V.  Risley,  6  Hill  [N.  Y.]  375) ,  but  however  this  may  be. 
Porter's  authority  continued,  and  no  notice  of  his  retire- 
ment having  been  given,  the  plaintiff  had  the  right,  under 
the  provisions  of  the  statute  hereinbefore  quoted,  to  treat 
him  as  still  representing  the  defendant,  and  the  service  of 
the  notice  upon  such  attorney  was  tantamount  to  a  per- 
sonal service  of  process  upon  the  client.  In  reaching  this 
conclusion  it  must  not  be  forgotten  that  the  defendant 
appeared  in  person  and  by  an  attorney  when  the  original 
award  of  $10  a  month  for  alimony  and  maintenance  was 
made,  and  also  when  such  allowance  was  increased  to  $18 
a  month. 

17.  The  remaining  questions  are  whether  or  not  the 
Wisconsin  court  was  empowered  to  ascertain  the  amount 
of  the  allowance  in  arrears,  and,  if  so,  is  its  determination 
thereof  final,  and  hence  enforceable  in  Oregon?  It  is 
maintained  by  defendant's  counsel  that  the  sections  of  the 
statute  set  forth  in  the  complaint  do  not  authorize  the 
establishment  of  such  alleged  deficiency,  and  that  as  the 
power  to  do  so  must  be  found  in  the  enactment,  no  pre- 
sumption, in  the  absence  of  an  averment  and  proof  of  the 
statute,  should  be  indulged  to  support  the  record. 

18.  The  authority  to  grant  divorces  and  to  award  ali- 
mony, though  conferred  upon  a  court  by  statute,  carries 
with  it  such  powers  as  are  expressly  given  and  also  such 
as  may  necessarily  be  incidental  to  its  exercise :  Erken- 
brack  V.  Erkenbrach,  96  N.  Y.  456,  463 ;  Walker  v.  Walker, 
155  N.  Y.  77,  80  (49  N.  E.  663) ;  Livingston  v.  Livingston, 
173  N.  Y.  377,  380  (66  N.  E.  123 :  61  L.  R.  A.  800 :  93  Am. 
St,  Rep.  600. )  We  conclude,  therefore,  that  under  Section 
2369  of  the  Wisconsin  statute,  hereinbefore  referred  to, 
which  provides,  in  effect,  that  after  an  award  of  alimony 
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or  allowance  has  been  made,  the  court  may  thereafter 
revise  and  alter  such  judgment  and  make  a  new  deter- 
mination respecting  such  matters,  which  it  might  have 
done  in  the  original  action,  the  court  of  that  state  pos- 
sessed plenary  power  to  determine  the  sum  in  arrears. 

19.  In  Campbell  v.  Campbell,  37  Wis.  206,  217,  it  was 
held  that  the  rendering  of  a  judgment  for  arrears  of  ali- 
mony rested  in  the  discretion  of  the  court  awarding  it. 
Giving  to  that  decision  the  conclusive  effect  to  which  it  is 
entitled,  as  a  correct  exposition  of  the  rules  of  the  common 
law,  the  legal  principle  announced  can  have  no  application 
to  the  case  at  bar,  for  the  discretion  referred  to  was  exer- 
cised by  the  Wisconsin  court  when  it  pronounced  judg- 
ment for  the  sum  in  arrears.  An  examination  of  the 
statute  of  Wisconsin  (Section  2367)  hereinbefore  noted 
will  show  that  upon  granting  a  divorce  a  court  of  that 
state  may  give  alimony,  and  enforce  the  pajonent  thereof 
by  execution.  A  court  of  equity  originally  coerced  a  com- 
pliance with  the  terms  of  its  decree  by  punishing  the 
party  commanded  to  obey  its  mandate,  but  it  was  power- 
less to  issue  an  execution  for  that  purpose.  Statutes  have 
been  enacted,  however,  authorizing  the  courts  of  chancery 
to  issue  executions,  but  in  order  to  do  so  the  decree  to  be 
enforced  must  contain  the  positive  constituents  of  a  judg- 
ment at  common  law  and  direct  the  payment  of  a  sum  of 
money  by  one  party  to  another.  Freeman, .  Execution 
(2  ed.)  §  10.  The  award  made  to  the  plaintiff  by  the 
Wisconsin  court  was  as  much  a  debt  of  record  as  any 
other  judgment  for  money  that  could  have  been  given: 
Barber  v.  Barber,  21  How.  582,  595  (16  L.  Ed.  226.) 
Jurisdiction  of  the  subject-matter  and  of  the  person  of 
the  defendant  was  obtained  when  the  allowance  of  $18  a 
month  was  made.  The  judgment  for  arrears  of  such 
award  was,  in  effect,  a  determination  of  what  payments 
had  been  made  on  account  thereof  and  how  much  money 
remained  due  thereon.    When  the  execution  was  directed 
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to  be  issued  on  such  judgment,  pursuant  to  the  authoriza- 
tion of  the  statute  of  Wisconsin,  the  command,  in  our 
opinion,  made  the  determination  as  to  the  sum  of  $1,008 
taal. 

20.  A  diversity  of  judicial  utterance  formerly  existed 
as  to  the  right  to  maintain  an  action  at  law  for  the  recov- 
ery of  money  based  on  a  decree  of  a  court  of  equity  of 
another  state,  but  whatever  the  rule  originally  was  or 
may  be  in  other  jurisdictions,  it  is  settled  in  Oregon  that 
such  an  action  can  be  upheld :  Meyer  v.  Brooks,  29  Or. 
203  (44  Pac.  281 :  54  Am.  St.  Rep.  790.)  The  principle 
thus  maintained  is  supported  by  authority.  Black,  Judg- 
ments, §  962;  Freeman,  Judgments,  (3  ed.)  §  434;  How- 
ardv.  Howard,  15  Mass.  196;  Mutiwl  Fire  Ins.  Co.  v. 
Newton,  50  N.  J.  Law  571  (14  Atl.  756)  ;  Evans'  Adm'x  v. 
Tatm,  9  Serg.  &  R.  (Pa.)  252  (11  Am.  Dec.  717.) 

Believing  that  an  error  was  committed  in  directing  a 
verdict  for  the  defendant,  the  judgment  is  reversed  and 
a  new  trial  ordered.  Reversed. 


Decided  September  13,  1910. 

On  Motion  to  Retax  Costs. 

[110  Pac.  705.] 

Mt.  Thomas  M.  Dill  for  the  motion. 
Mr.  A.  S.  Cooley,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

21.  This  is  a  motion  to  retax  costs.  The  judgment 
herein  was  reversed,  whereupon  plaintiff's  counsel  served 
and  filed  a  cost  bill,  containing  inter  alia,  the  following 
items :  "To  stenographer's  fee,  $9.00 ;  to  bill  of  exceptions 
ori^nal  copy,  120  folios,  $12.00;  to  transcript  for 
Supreme  Court,  234  folios,  $23.40."  Our  clerk  disallowed 
these  charges,  and  to  review  his  action  in  that  particular 
this  motion  was  interposed. 
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Considering  the  several  demands  in  their  order,  it  is 
settled  that  in  a  law  action  the  sums  of  money  paid  by  a 
party  to  the  official  reporter  as  his  legal  fees  must  be 
taxed  in  the  lower  court  and  cannot  be  entered  here  as  a 
disbursement:  Sommer  v.  Compton,  53  Or.  341,  344 
(100  Pac.  289) ;  McGee  v.  Beckley,  54  Or.  250,  255  (103 
Pac.  61.) 

22.  When  a  transcript  of  the  testimony  has  been  filed  in 
the  lower  court,  it  is  incumbent  upon  the  appellant,  if  he 
desires  to  review  the  judgment,  to  prepare  a  bill  of  excep- 
tions for  settlement  and  allowance  by  the  judge,  and  the 
expenses  incident  to  the  clerical  work  form  no  part  of  the 
disbursements  on  appeal :  Ferguson  v.  Byers,  40  Or.  468, 
477  (67  Pac.  1115 :  69  Pac.  32)  ;  Allen  v.  Standard  Box  & 
Lumber  Co.,  53  Or.  10, 19  (96  Pac.  1109:  97  Pac.  555:  98 
Pac.  509.) 

23.  It  satisfactorily  appears  that  plaintiffs  counsel  per- 
sonally prepared  the  transcript  on  appeal,  to  which  the 
clerk  appended  his  certificate,  and  for  which  the  sum  of  |1 
was  paid,  and  that  no  other  liability  was  incurred  on 
account  thereof.  It  is  only  such  legal  charges  as  l^ave 
been  paid  or  promised  to  the  clerk  for  the  labor  necessi- 
tated in  preparing  a  transcript  on  appeal  that  may  be 
recovered  as  a  disbursement.  No  sum  of  money  was  paid 
to  that  officer  except  $1,  and  that  item  appears  in  the  cost 
bill.  If  plaintiff's  counsel  undertook  the  work  on  his  own 
account,  all  expenses  thereby  saved,  in  case  he  were 
defeated,  inure  to  the  benefit  of  the  adverse  party. 

The  items  referred  to  were  properly  rejected,  and  the 
action  of  the  clerk  is  approved. 

Reversed  :  Motion  to  Retax  Costs  Denied. 
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Ar^ied  Auerust  4,  decided  September  13,  1910. 

STABEET  V.  LXTHZ. 

[110  Pac.  702.]  1 

Attachment — Defkcts  in  Writ — Seal — Omission — ETffbct.  i 

1.  A  court  clerk's  omission  to  attach  his  seal  to  a  writ  as  required  by  ' 
law  is  a  remediable   irregularity  only  when   the   statutes  authorize   such 
amendment,  and,   since  circuit  clerks  are  required  to  affix  their  seals   to 

process  issued  by  them,  an  attachment  is  void  where  such  a  clerk  omitted 
his  seal  on  the  writ ;  the  provision  of  Section  102,  B.  A  C.  Comp.,  permit- 
ting amendment  of  "proceedings"  in  furtherance  of  Justice,  not  being 
enough  to  authorize  amendment  by  affixing  the  seal. 

Courts — Jurisdiction — Nonresidbncb. 

2.  A  court  of  general  Jurisdiction  can  exercise  authority  over  all  prop- 
erty within  its  territorial  limits  when  brought  before  it  by  due  process, 
and  it  may  dispose  of  it  by  Judgment  or  decree,  though  the  owner  is  a  non- 
resident not  found  within  the  court's  Jurisdiction,  and  neither  appears  nor 
answers. 

Judgment — Process  to  Support — Jurisdiction  op  Person  and  Prop- 

*  ERTT. 

3.  If  personal  service  of  summons  has  been  made  on  defendant  in 
attachment  within  the  state,  or  if  he  has  appeared  or  answered,  personal 
Judgment  may  go  against  him  and  general  execution  issue  thereon,  but, 
when  otherwise,  power  to  render  Judgment  is  limited  to  property  brought 
before  the  court  by  valid  attachment 

From  Douglas:    James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  a  suit  by  Frank  F.  Starkey  against  James  H. 
Lunz,  to  determine  an  adverse  interest  in  160  acres  of 
land  in  Douglas  County,  the  complaint  being  in  the  usual 
form. 

The  answer  denies  the  material  averments  of  the  com- 
plaint, and  alleges  that  on  August  19,  1904,  John  Brown 
was  the  owner  of  the  real  property  in  controversy,  and, 
being  indebted  to  DaviS  H.  Lawrence,  the  latter  com- 
menced an  action  against  him  in  the  circuit  court  for  the 
above-named  county,  and,  having  made  and  filed  the  nec- 
essary affidavit  for  an  attachment  and  given  the  requisite 
undertaking  therefor,  a  writ  was  issued  pursuant  to  which 
the  land  was  attached  on  the  day  named ;  that  a  judgment 
was  rendered  in  that  action  and  the  land  ordered  to  be 
sold ;  that  a  sale  thereof  was  made  to  Lawrence,  the  sale 
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confirmed,  and  a  sheriffs  deed  executed  to  the  purchaser 
who  conveyed  all  his  interest  in  the  premises  to  the 
defendant  herein ;  and  that,  by  virtue  of  such  proceedings, 
the  latter  became  and  is  the  owner  in  fee  of  the  property. 
The  reply  put  in  issue  the  allegations  of  new  matter  in 
the  answer,  and,  the  cause  having  been  tried,  the  court 
found  that  the  attachment  proceedings  were  in  substantial 
compliance  with  the  requirements  of  the  statute  in  such 
cases,  and  dismissed  the  suit,  whereupon  the  plaintiff 
appeals.  Revebsed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  S.  D.  Allen. 

For  respondent  there  was  a  brief  over  the  names  of  Mr. 
John  T.  Long  and  Mr.  Frank  G.  Micelli,  with  an  oral 
argument  by  Mr.  Andrew  M.  Crawford. 

Opinion  by  MR.  Chief  Justice  Moore. 

The  plaintiff  asserts  title  from  Brown  by  a  subsequent 
attachment  of  the  land,  a  judgment,  a  sale,  and  a  sheriff's 
deed,  and  by  a  deed  from  such  former  owner.  It  is  main- 
tained that  in  the  action  instituted  by  Lawrence  the  writ 
of  attachment  was  void,  and  that  as  Brown  was  not  a  resi- 
dent of  Oregon,  nor  found  therein,  and  did  not  appear  or 
answer  in  that  action,  the  judgment  directing  a  sale  of 
the  premises  was  rendered  without  jurisdiction,  and,  such 
being  the  case,  an  error  was  committed  in  dismissing  the 
suit. 

1.  The  defect  which,  it  is  insisted,  makes  the  writ 
ineffectual,  is  the  failure  of  the  officer  issuing  it  to  attach 
his  seal.  The  statute  prescribing  the  style  of  writs  is  as 
follows : 

"All  process  authorized  by  this  Code,  to  be  issued  by 
any  court  or  officer  thereof,  shall  run  in  the  name  of  the 
State  of  Oregon,  and  be  signed  by  the  officer  issuing  the 
same ;  and  if  such  process  be  issued  by  a  clerk  of  a  court, 
he  shall  affix  thereto  his  seal  of  office."  Section  1227,  B.  & 
C.  Comp. 
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The  writ  of  attachment  in  the  action  brought  by  Law- 
rence was  issued  by  the  clerk  of  the  circuit  court  for 
Douglas  County,  who  omitted  to  aflix  any  seal  to  the 
instrument.  Some  contrariety  of  judicial  expression 
exists  respecting  the  efficacy  of  process  to  which  the  officer 
issuing  it  has  neglected  to  attach  his  seal  when  he  has  one, 
and  is  required  by  law  to  affix  it.  We  think  these  decisions 
can  be  reconciled  when  the  statutes  severally  construed 
are  ejcamined.  If  by  such  enactments  process  can  be 
amended  before  or  after  a  judgment  has  been  rendered, 
the  failure  of  a  clerk  of  court  to  attach  to  a  writ  his  official 
seal,  when  so  required  by  law,  will  be  regarded  as  a  reme- 
dial irregularity;  but,  if  the  statute  does  not  authorize 
such  a  change  of  process,  the  neglect  to  affix  the  seal 
makes  the  writ  void.  Thus  in  Gates  v.  Reynolds,  13  Iowa 
1,  the  opinion  announced,  as  subsequently  explained  by  the 
Supreme  Court  of  that  state,  illustrates  the  characteristic 
difference  here  attempted  to  be  made.  That  was  an  action 
to  recover  unliquidated  damages  for  false  representations, 
and  a  writ  of  attachment  having  been  issued  without 
presenting  to  a  court  or  judge  the  complaint  for  allowance 
of  the  amount  and  value  of  the  property  to  be  seized,  as 
required  by  the  Code  of  1851,  it  was  held  that  an  error 
was  committed  by  the  trial  court  in  denying  the  defend- 
ant's motion  to  dissolve  the  attachment.  Referring  to  the 
decision  in  that  case,  Mr.  Justice  Seevers  in  Magoon  v. 
GiUett,  54  Iowa,  54,  55  (6  N.  W.  131),  says: 

"At  that  time  there  was  no  statute  as  there  is  now 
authorizing  the  -  proceedings  in  the  attachment  to  be 
amended,  and  strict  construction  of  the  attachment  law 
was  the  rule." 

After  setting  out  the  statute  permitting  amendments  of 
writs  of  attachment  or  other  proceedings,  it  is  further 
observed: 

"In  Foss  V.  Isett,  4  G.  Greene  76  [Iowa]  (61  Am.  Dec. 
117),  it  was  said  that  a  writ  of  attachment  issued  without 
the  seal  of  the  court  had  no  more  force  and  efficiency  than 
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a  piece  of  blank  paper,  and  that  it  was  void  and  could  not 
be  amended.  This  case  was  followed  in  Shaffer  v.  Sund- 
wall,  33  Iowa,  579.  In  the  subsequent  case  of  Murdough 
V.  McPherin,  49  Iowa  479,  it  was  held  that  a  writ  which 
issued  from  the  district  court,  to  which  the  seal  of  the 
circuit  court  had  been  attached,  could  be  amended  by 
placing  thereon  the  seal  of  the  court  whence  it  issued. 
It  was  urged  in  that  case  that  a  writ  without  the  seal  of 
the  proper  court  was  void,  and  could  not  be  amended,  but 
it  was  held  otherwise.  The  same  point  was  made  in 
Lowenstein  v.  Monroe,  52  Iowa,  231  (3  N.  W.  51),  where 
the  causes  for  the  attachment  had  been  verified  by  an 
attorney.  These  cases  are  decisive  of  that  at  bar,  so  far 
as  the  objection  under  consideration  is  concerned." 

In  Insurance  Co.  v.  Hallock,  6  Wall.  556  (18  L.  Ed.  948) 
in  construing  a  statute  of  Indiana  requiring  an  execution 
to  be  sealed,  it  was  determined  in  a  collateral  suit  that  an 
''order  of  sale"  in  proceedings  for  the  foreclosure  of  a 
mortgage  came  within  the  functions  and  supplied  the  pur- 
pose of  an  execution,  which,  if  issued  without  a  seal,  was 
void.  In  State  v.  Davis,  73  Ind.  359,  360,  it  was  held  that 
a  summons  was  not  void  because  not  attested  by  the  seal 
of  the  court,  and  that  the  court  had  the  right  to  order  the 
clerk  to  affix  the  seal  nunc  pro  tunc  after  judgment  had 
been  entered  and  the  term  closed.  In  deciding  that  case 
Mr.  Justice  Elliott,  speaking  for  the  court,  says : 

"The  case  of  Insurance  Co.  v.  HaUock,  6  Wall.  556  (18 
L.  Ed.  948),  does  decide  that  an  order  of  sale  issued  by  a 
court  of  this  state  was  void  because  not  attested  by  the 
seal  of  the  court.  It  has  also  been  held  by  this  court  that, 
where  there  is  no  statute  to  the  contrary,  a  writ  or  record 
must  be  attested  by  the  seal  of  the  court  from  which  it 


comes." 


Further  in  the  opinion  it  is  said : 

"The  liberal  provisions  of  our  statute,  respecting  the 
summons,  would  take  such  writs  from  under  the  old 
common-law  rule,  even  if  it  were  conceded  that  it  is  the 
rule  which  must  be  adopted  respecting  other  writs.  The 
provisions  of  the  Code  upon  this  subject  are  contained  in 
Article  IV,  and  the  provision  which  directly  bears  upon 
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this  point  is  found  in  Section  37,  and  is  as  follows :  -'No 
summons,  or  the  service,  shall  be  set  aside,  or  be  adjudged 
insufficient,  where  there  is  sufficient  substance  about 
either  to  inform  the  party  on  whom  it  may  be  served,  that 
there  is  an  action  instituted  against  him  in  court/  We 
think  it  very  clear  that  the  omission  to  affix  the  seal  does 
not  prevent  the  writ  from  imparting  to  the  parties  against 
whom  it  is  issuea,  and  that  very  fully  and  distinctly, 
information  that  an  action  is  instituted  against  them/' 

In  Choate  v.  Spencer,  13  Mont.  127  (32  Pac.  651 :  20 
L.  R.  A.  424 :  40  Am.  St.  Rep.  425) ,  it  was  ruled  that  a 
summons  issued  without  the  seal  of  the  court  was  void, 
uid  could  give  no  jurisdiction  where  the  statute  demanded 
that  such  process  ''must  be  issued  under  the  seal  of  the 
court,"  although  the  statute  also  provided  that  the  court 
should  disregard  any  error  or  defect  in  the  proceedings 
which  did  not  affect  the  substantial  rights  of  the  parties. 

2.  Our  statute  authorizing  changes  in  promotion  of 
right  is  as  follows : 

"The  court  may,  at  any  time  before  trial,  in  furtherance 
of  justice,  and  upon  such  terms  as  may  be  proper,  allow 
any  pleading  or  proceeding  to  be  amended  by  adding  the 
name  of  a  party,  or  other  allegation  material  to  the  cause ; 
and  in  like  manner  and  for  like  reasons  it  may,  at  any 
time  before  the  cause  is  submitted,  allow  such  pleading  or 
proceeding  to  be  amended,  by  striking  out  the  name  of  any 
party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  when  the  amendment 
does  not  substantially  change  the  cause  of  action  or 
defense,  by  conforming  the  pleading  or  proceeding  to  the 
facts  proved."    Section  102,  B.  &  C.  Comp. 

A  defect  in  an  affidavit  for  an  attachment  may  be 
amended.  Section  311,  B.  &  C.  Comp.  The  right  to  cor- 
rect an  error  being  thus  limited  to  an  affidavit,  it  would 
seem  necessarily  to  follow  that  the  power  to  change  a  writ 
of  attachment  did  not  exist,  since  no  provision  has  been 
made  by  statute  for  amending  any  process.  We  do  not 
think  the  word  "proceeding"  as  employed  in  Section  102, 
B.  &  C.  Comp.,  is  comprehensive  enough  to  embrace 
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process,  for  the  means  by  which  a  class  of  rights  are 
enforced  are  denominated  special  proceedings :  Title  VIII, 
B.  &  C.  Comp.  It  is  a  well-recognized  principle  that  a 
court  of  general  jurisdiction  can  exercise  authority  over 
all  property  within  its  territorial  limits  when  brouerht 
before  it  by  due  process  of  law,  and  may  dispose  of  such 
property  by  judgment  or  decree,  though  its  owner  is  a 
nonresident,  not  found  within  the  jurisdiction  of  the 
court,  and  neither  appears  nor  answers  in  the  action. 

3.  The  provisional  remedy  whereby  a  court's  dominion 
over  property  in  Oregon  is  obtained  is  by  attachment, 
which  control  is  secured  by  a  compliance  with  the  require- 
ments of  the  statute  granting  the  ancillary  remedy.  If 
judgment  be  rendered  in  the  action  and  the  property 
subjected  to  a  lien  for  the  payment  of  a  debt  has  not  been 
discharged  from  the  attachment,  the  court  is  required  to 
order  and  adjudge  that  the  property  be  sold  to  satisfy  the 
plaintiff's  demand.  Section  309,  B.  &  C.  Comp.  If  per- 
sonal  service  of  the  summons  has  been  made  upon  the 
defendant  within  the  State,  or  if  he  has  appeared  or 
answered  in  the  action,  a  personal  judgment  may  be 
rendered  against  him,  and  a  general  execution  can  be 
issued  thereon.  When  he  has  not  been  served  at  the  place 
and  in  the  manner  indicated,  and  has  not  appeared  or 
answered,  the  power  of  the  court  to  render  a  judgment 
that  is  of  any  binding  force  is  limited  to  the  property 
which  by  attachment  has  been  brought  within  its  juris- 
diction. 

The  judgment  therefore  may  be  in  personam  and  qvxisi 
in  rem,  or  the  latter  only,  and,  if  no  jurisdiction  of  the  res 
has  been  secured,  the  court  is  powerless  to  condemn  the 
property  to  the  satisfaction  of  any  debt,  and  the  attempted 
attachment  necessarily  fails.  In  order  to  make 
valid  condemnation,  the  specific  property  ordered  to  be 
sold  must  be  within  the  territorial  limits  of  the  court  held 
by  an  efficacious  writ  of  attachment,  legally  issued,  prop- 
erly executed,  and  duly  returned.    Our  statute  expressly 
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demands  that  process,  when  issued  by  a  clerk  of  court, 
shaD  be  evidenced  by  his  official  seal,  and  no  provision  is 
made  by  statute  for  correcting  the  defect  occasioned  by 
the  failure  of  that  officer  to  affix  his  seal.  The  writ 
herein,  being  the  process  by  which  jurisdiction  of  the  real 
property  was  undertaken  to  be  secured,  was  ineffectual, 
the  attempted  levy  thereof  created  no  lien,  and  the  judg- 
inent  against  the  land  is  void  and  subject  to  collateral 
attack.  It  will  be  remembered  that  Starkey  caused  a  sub- 
sequent attachment  of  the  real  property  to  be  made,  and 
thereafter  obtained  from  the  former  owner  a  conveyance 
of  all  his  interest  in  the  premises.  The  plaintiff's  race 
with  the  defendant's  grantor,  Lawrence,  was  a  contest 
between  Brown's  creditors  for  supremacy,  and,  Starkey 
having  ultimately  won,  there  is  no  principle  of  equity 
intervening  to  prevent  him  from  keeping  what  he  pro- 
cured by  his  vigilance. 

The  decree  will  therefore  be  reversed,  and  one  entered 
here  granting  to  the  plaintiff  the  relief  sought  by  the 
complaint.  Reversed. 


Argrued  July  28.  decided  September  13,  1»10. 

SIMON  V,  TETTMMER. 

[110  Pac.  786.] 

Partibs — Trustee  of  an  Express  Trust — Statutes. 

1.  Where  a  contract  stipulates  that  It  Is  made  for  the  benefit  of  a  third 

peraon  or  designates  the  third  person  as  "trustee,"  the  word  not  being  used 

as  deicriptio  peraonae,  an  express  trust  within  Section  29,  B.  &  C.  Comp., 

authorizing  a  trustee  of  an  express  trust  to  sue  alone,  Is  created,  and  the 

third  person  may  sue  alone. 

Partibs — Parties  in  Interest — Agency. 

2.  An  a(^tion  cannot  be  prosecuted  for  a  principal  in  the  name  of  a 
mere  agent  having  no  personal  interest  In  the  subject-matter,  but  where  an 
a^ent  has  a  part  In  the  contract  to  which  he  Is  made  a  party,  or  has  a 
particular  property  In  the  subject-matter  of  the  agreement,  the  legal  inter- 
est and  the  right  of  action  are  vested  In  him. 

Partibs — Parties  in  Interest — Agency. 

3.  A  person  obtaining  a  lease  intended  to  permit  a  corporation  of  which 
he  was  the  managing  agent    to   occupy    the   premises.      The    corporation 
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obtained  possession,  but  did  not  secure  an  assignment  of  the  lease.  It  paid 
the  rent  and  the  costs  and  expenses  incurred  in  dissolving  an  injunction 
obtained  by  a  third  person  enjoining  possession  under  the  lease.  Held,  that 
the  lessee  had  a  special  property  in  the  leased  premises,  and  could  sue  alone 
on  the  injunction  bond  given  by  the  third  person. 

Parties — Parties  in  Interest — Objections. 

4.  Where  the  complaint  shows  that  plaintiff  is  the  real  party  in  interest, 
his  right  to  sue  may  not  be  challenged  by  demurrer. 

Parties — Parties  PLAiNTifv — Nonjoinder. 

5.  The  rule  that  the  nonjoinder  of  a  necessary  party  plaintiff  in  an 
action  ex  delicto  cannot  be  proved  under  the  general  issue  does  not  apply 
in  an  action  by  one  who  has  a  joint  interest  in  the  subject-matter,  in  which 
case  the  question  of  nonjoinder  is  admissible  under  the  general  issue  in 
diminution  of  the  Indemnity  demanded. 

Parties — Defect  op  Parties — Manner  op  Raisino  Objection. 

6.  An  answer  or  plea  interposing  the  objection  of  nonjoinder  of  parties 
plaintiff  must  be  special,  and  allege  directly  that  plaintiff  is  not  the  real 
party  in  interest. 

Pleading — Issues — Nonjoinder  of  Parties. 

7.  Where  a  lessee,  who  took  the  lease  with  the  intention  that  a  corpora* 
tion  should  occupy  the  premises,  brought  a  suit  in  his  own  name  on  an 
injunction  bond  given  by  a  third  person  obtaining  an  injunction  restraining 
the  lessee  from  taking  possession  of  the  land,  and  there  was  nothing  to 
show  that  the  lessee  and  the  corporation  were  co-tenants  in  the  leaaed 
premises,  evidence  that  the  corporation  had  repaid  the  lessee  the  rent  paid 
and  expenses  incurred  in  dissolving  the  injunction  was  admissible,  and  find- 
ings to  that  effect  were  without  the  issues. 

From  Multnomah :    John  B.  Cleland,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  appeal  originated  in  two  actions  instituted  by  G. 
Simon  against  L.  Trummer  and  his  sureties,  the  United 
States  Fidelity  and  Guaranty  Company,  a  corporation,  to 
recover  damages  for  breaches  of  injunction  bonds.  The 
complaint  in  one  case  alleged  in  effect : 

(1)  That  the  owner  of  certain  real  property  in  Portland 
executed  a  written  lease  thereof  for  four  years  to  plain- 
tiff, who  at  the  commencement  of  the  term,  August  1, 
1905,  and  continuously  thereafter  during  that  period,  was 
entitled  to  the  use  of  the  land ;  (2)  that  plaintiff  was  pre- 
pared to  occupy  the  premises  August  1,  1905,  but  on  the 
day  prior  thereto  Trummer  commenced  a  suit  and  wrong- 
fully obtained  an  injunction  restraining  him  from  taking 
possession  of  the  land;  (3)  that,  in  order  to  secure  the 
prohibitive  writ,  Trummer  and  the  defendants,  Charles 
Urfer  and  A.  B.  Steinbach,  gave  an  undertaking,  condi- 
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tioned  to  pay  all  costs  and  expenses  that  might  be  decreed 
against  them,  and  all  damages  that  might  be  awarded  to 
plaintiff  and  others,  not  exceeding  $500,  if  the  injunction 
were  issued    wrongfully    or    without    sufficient    cause; 

(4)  that  on  September  13,  1905,  the  writ  was  dissolved, 
the  suit  dismissed,  and  the  decree  had  become  final; 

(5)  that,  by  reason  of  the  injunction,  plaintiff  had  been 
damaged  to  the  extent  of  $935;  and  (6)  that  no  part 
thereof  had  been  paid.  Judgment  was  demanded  for 
1500,  the  penal  sum  of  the  undertaking. 

The  answer  controverted  paragraphs  1  and  5  of  the 
complaint,  admitted  paragraphs  3  and  4  thereof,  denied 
that  plaintiff  was  prepared  to  occupy  the  premises  August 
1,  1905,  or  at  any  time,  conceded  that  on  the  previous 
day  Trummer  began  the  suit  mentioned,  but  denied  that 
the  injunction  was  issued  wrongfully  or  without  sufficient 
cause,  and  acknowledged  that  no  part  of  the  damages 
demanded  had  been  paid,  denying  that  any  sum  was  due 
or  owing  from  Trummer  to  plaintiff.  For  a  further 
defense  it  was  alleged  that  pursuant  to  an  order  of  court 
another  injunction  bond  for  $2,500  was  given  by  Trum- 
mer and  the  United  States  Fidelity  &  Guaranty  Company, 
which  undertaking  was  substituted  for  the  prior  bond. 

The  reply  put  in  issue  the  allegations  of  new  matter  in 
th«  answer,  except  the  giving  of  the  second  undertaking. 

The  complaint  in  the  other  cause  alleged  that  the 
defendant,  the  United  States  Fidelity  &  Guaranty  Com- 
pany, was  a  corporation,  and  stated  the  facts  substan- 
tially as  alleged  in  the  other  complaint.  Judgment  was 
demanded  for  $935,  the  amount  of  damages  involved, 
with  interest  from  November  30, 1906. 

The  answer  to  the  second  complaint  set  forth  practi- 
cally the  same  defense  that  was  interposed  in  the  other 
action,  except  that  no  reference  was  made  to  any  substi- 
tution of  the  undertaking. 

By  stipulation,  these  causes  were  consolidated  and  tried 
without  the  intervention  of  a  jury.    From  the  testimony 
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taken  at  the  trial  findings  of  fact  were  made  conformable 
to  the  averments  of  the  complaints,  and  to  the  effect  that 
the  rental  value  of  the  land  from  Augrust  1,  1905,  to 
September  18th  of  that  year,  when  Trummer  vacated  the 
premises,  was  $720 ;  that  the  costs  and  expenses  incurred 
in  securing  a  dissolution  of  the  injunction  were  $215, 
giving  the  items  thereof;  that  at  all  the  times  mentioned 
in  the  pleadings  plaintiff  was  the  managing  agent  of  M. 
A.  Gunst  &  Co.,  a  corporation ;  that  on  July  31,  1905,  and 
thereafter,  he  intended  to  permit  his  principal  to  occupy 
the  land  under  his  right  thereto  at  the  same  rental  he  had 
engaged  to  pay ;  that  since  September  18,  1905,  that  cor- 
poration had  been  in  possession  of  the  premises,  but  had 
not  secured  an  assignment  of  the  lease  held  by  plaintiff; 
and  that  M.  A.  Gunst  &  Co.  had  paid  the  rent  specified 
and  all  costs  and  expenses  so  necessitated.  Based  on  these 
findings,  a  conclusion  of  law  was  made  as  follows :  "The 
plaintiff  is  entitled  to  recover  of  and  from  the  defendants, 
and  each  of  them,  nominal  damages  only,  and  the  court 
fixes  same  at  one  dollar  ($1.00)  in  each  case."  Judgment 
having  been  rendered  in  accordance  therewith,  the  plain- 
tiff appeals.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Teal  &  Minor,  and  Mr.  W.  A.  Johnson,  with  an 
oral  argument  by  Mr.  Wirt  Minor. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  John  F.  Logan,  Mr.  John  C.  ShUlock  and  Mr.  J.  H. 
Stevenson,  with  an  oral  argument  by  Mr.  Logan. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  It  is  contended  that  the  conclusion  of  law  is  not 
deducible  from  the  findings  of  fact,  and  hence  the  judg- 
ment given  is  erroneous.  It  is  argued  that  plaintiff  was 
the  trustee  of  an  express  trust  and  authorized  to  maintain 
the  actions  without  joining  with  him  M.  A.  Gunst  &  Co., 
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or  averring  in  the  complaints  that  he  prosecuted  the 
causes  for  its  use  and  benefit. 

Our  statute  demands  that  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except  as 
otherwise  provided  in  Section  29.  Section  27,  B.  &  C. 
Comp.  The  section  thus  referred  to  is,  so  far  as  material 
herein,  as  follows : 

"A  trustee  of  an  express  trust  *  *  may  sue  without 
joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  A  person  with  whom,  or  in  whose  name  a 
contract  is  made  for  the  benefit  of  another  is  a  trustee  of 
an  express  trust  within  the  meaning  of  this  section." 
Section  29,  B.  &  C.  Comp. 

Though  these  are  ex  delicto  actions,  the  lease  and  the 
relation  existing  between  plaintiff  and  M.  A.  Gunst  &  Co. 
become  important  in  order  to  ascertain  Simon's  right  to 
redress  for  the  alleged  injury  sustained.  When  a  written 
contract  stipulates  that  it  was  made  for  the  benefit  of 
others  of  a  specified  class,  or  for  a  particular  person,  or 
when  it  designates  a  party  as  "trustee" — ^the  latter  term 
not  being  used  as  descriptio  personae — an  express  trust, 
within  the  meaning  of  the  statute,  is  hereby  created, 
authorizing  such  party  to  maintain  an  action  on  the  con- 
tract without  joining  with  him  the  beneficiary :  United 
States  V.  McCann,  40  Or.  13  (66  Pac.  274)  ;  W7\ght  v. 
Cmervative  Invest.  Co.,  49  Or.  177  (89  Pac.  387) ; 
Beavenridge  v.  Mondy,  34  Ind.  28. 

2.  Under,  a  statute  of  New  York  which  authorized  a 
trustee  of  an  express  trust  to  maintain  an  action,  without 
joining  with  him  the  person  for  whose  benefit  the  cause 
was  prosecuted,  and  prior  to  an  amendment  declaring  that 
a  person  with  whom  or  in  whose  name  a  contract  was 
made  for  the  benefit  of  another  was  a  trustee  of  an 
express  trust  within  the  meaning  of  the  original  enact- 
ment, it  was  held  that  a  factor  or  mercantile  agent  who 
contracted  in  his  own  name  on  behalf  of  his  principal  was 
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a  trustee  of  an  express  trust  and  the  proper  party  to  bring 
the  action  upon  the  contract:  GrinneU  v.  Schmidt,  2 
Sandf.  (N.  Y.)  706;  In  referring  to  the  decision  in  that 
case  Mr.  Chief  Justice  DixoN,  in  Robbina  v.  DeverUl,  20 
Wis.  150, 152,  observes : 

**In  order  to  constitute  a  trustee  of  an  express  trust,  as 
I  understand  the  statute,  there  must  be  some  express 
agreement  to  that  effect,  or  something  which  in  law  is 
equivalent  to  such  an  agreement.  The  case  of  factors  and 
mercantile  agents  may  or  may  not  constitute  an  exception, 
under  the  custom  and  usage  of  merchants." 

A  public  auctioneer  who  sells  goods  for  another  may 
maintain  an  action  for  the  price,  although  he  has  received 
his  advances  and  commissions,  and  had  no  interest  in  the 
property  sold  or  its  proceeds :  Mintum  v.  Main,  7  N.  Y. 
220,  224.    In  deciding  that  case  it  is  said : 

"An  auctioneer  has  such  a  special  property  or  interest 
in  the  subject-matter  of  the  sale  that  he  may  sue  in  his 
own  name,  unless  the  principal  or  real  owner  elect  to 
bring  the  action  in  his  name  (Chitty,  Contr.  185.)  And 
it  is  not  necessary  to  prove  that  he  has  a  special  property 
or  interest,  for  that  flows  as  a  matter  of  course  from  his 
position  as  an  auctioneer,  and  it  is  only  where  a  party  acts 
as  a  mere  agent  or  servant  that  a  special  beneficial  inter- 
est must  be  proved  to  maintain  an  action,  or  may  be  dis- 
proved to  defeat  it." 

As  a  corollary  from  the  legal  principle  thus  stated,  it 
follows  that  an  action  cannot  be  prosecuted  for  a  principal 
in  the  name  of  a  '"mere"  agent  who  has  no  personal 
interest  in  the  subject-matter :  Mitchell  v.  St.  Mary,  148 
Ind.  Ill,  115  (47  N.  E.  224.)  If,  however,  an  agent  has 
a  part  in  the  contract  to  which  he  is  made  a  party,  or  has 
a  particular  property  in  the  subject-matter  of  the  agree- 
ment, the  legal  interest  and  the  right  of  action  are  vested 
in  him :  Bryan  v.  Wilson  27  Ala.  208,  214 ;  United  States 
Tel.  Co.  V.  Gildersleve,  29  Md.  232,  245  (96  Am.  Dec. 
519)  ;  Porter  v.  Raymond,  53  N.  H.  519,  526. 
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3.  The  findings  of  fact  herein  do  not  state  that  plaintiff 
was  a  "mere"  agent,  or  that  he  had  no  beneficial  interest 
in  the  land  or  in  the  damages  resulting  from  a  detention 
of  its  possession.  The  circumstance  that  he  had  not 
assigned  the  lease  to  his  principal  would  seem  to  imply 
that  a  special  property  or  right  in  the  leasehold  estate 
was  retained  by  him,  notwithstanding  the  corporation 
occupied  the  premises  with  his  consent.  The  payment  of 
the  rent  and  of  the  costs  and  expenses  incurred  in  secur- 
ing a  dissolution  of  the  injunction,  though  made  by  the 
principal,  is  not  regarded  as  necessarily  controlling  or 
inevitably  calculated  to  defeat  a  recovery  by  the  managing 
agent  The  plaintiff's  right  to  maintain  the  actions  not 
having  been  sufficiently  negatived,  the  findings  of  fact  do 
not  in  our  opinion  support  the  conclusion  of  law  based 
thereon. 

4.  In  view  of  the  determination  thus  reached,  it  is 
deemed  essential  to  advert  to  another  feature  of  the  case, 
though  the  action  of  the  court  in  relation  thereto  is  not 
assigned  as  error.  The  question  of  plaintiff's  want  of 
interest  in  the  subject-matter  does  not  seem  to  have  been 
raised.  The  pleadings  have  been  set  forth  at  some  length 
to  show  what  issues  are  involved.  As  it  appears  from  the 
complaints  that  Simon  is  the  real  party  in  interest,  his 
authority  to  prosecute  the  causes  could  not  have  been 
successfully  challenged  by  demurrer:  Porter  v.  Clem- 
wte,  3  Ark.  364,  382 ;  Zimmerman  v.  Schoenfeldt,  3  Hun 
(N.  Y.)  692,  698;  State  v.  Sappington,  68  Mo.  454,  457; 
Fisher  v.  Hall,  41  N.  Y.  416,  424 ;  Robinson  v.  Smith,  3 
Paige  (N.  Y.)  222,  230  (24  Am.  Dec.  212.) 

5.  If  M.  A.  Gunst  &  Co.  was  a  necessary  party,  its  non- 
joinder with  plaintiff  in  an  action  ex  delicto  could  not  have 
been  proved  under  the  general  issue:  31  Cyc.  691; 
Abbe  V.  Clark,  31  Barb.  238,  240 ;  Brotherson  v.  Hodges, 
6  Johns  (N.  Y.)  108.  An  apparent  exception  to  this  rule 
exists  in  that  class  of  actions  when  instituted  by  a  party 
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who  has  a  joint  interest  in  the  subject-matter,  in  which 
case  the  question  of  nonjoinder  may  be  given  in  evidence 
under  the  general  issue  in  diminution  of  the  indemnity 
demanded:  1  Enc.  PI.  &  Pr.  15;  Branch  v.  Doane,  17 
Conn.  401,  415;  Janes  v.  LoweU,  35  Me.  538,  540;  Cooper 
v.  Grand  Trunk  Ry.,  49  N.  H.  209,  212.  This  legal  prin- 
ciple is  thus  stated  by  Mr.  Chief  Justice  Kent  in  Wheel- 
wrjght  v.  Depeyster,  1  Johns.  (N.  Y.)  471,  486  (3  Am. 
Dec.  345) : 

''It  appears  to  be  settled  in  the  books  that,  in  actions  of 
trover  and  trespass,  the  plaintiff  may  sue  separately  for 
his  aliquot  share  or  proportion  of  interest  in  a  chattel, 
and  that  the  defendant  may  give  the  joint  interest  of 
others  in  evidence,  in  mitigation  of  damages,  but  that  he 
cannot  avail  himself  of  the  omission  of  the  plaintiff  to 
unite  the  other  tenants  in  common  with  him  in  the  suit, 
otherwise  than  by  pleading  in  abatement.  He  cannot  take 
advantage  of  it  at  the  trial." 

Some  contrariety  of  judicial  utterance  exists  as  to 
whether  the  question  of  a  plaintiff's  want  of  interest  in 
the  subject-matter  constitutes  a  plea  in  abatement  or  in 
bar.  In  Indiana  it  was  formerly  held  that  such  a  defense 
was  a  plea  in  bar:  State  ex  reL  v.  Ruhlman,  111  Ind.  17, 
20  (11  N.  E.  793.)  A  subsequent  decision  of  the  Supreme 
Court  of  that  state,  however,  is  to  the  effect  that  a  defect 
of  parties,  not  apparent  on  the  face  of  the  complaint,  must 
be  set  up  by  a  verified  plea  in  abatement  and  tried  before 
an  answer  in  bar  is  filed :  Western  U.  T.  Co.  v.  State  ex 
rel,  165  Ind.  492  (76  N.  E.  100:  3  L.  R.  A.  (N.  S.)  153: 
6  Am.  &  Eng.  Ann.  Cas.  880,  886 ;  1  Enc.  PI.  &  Pr.  11 ; 
Lanier  v.  Trigg,  6  Smedes  &  M.  (Miss.)  641  (45  Am.  Dec 
293,  295) ;  Vamum  v.  Taylor,  59  Hun,  554,  556  (14  N.  Y. 
Supp.  242) ;  Spooner  v.  Delaware  Ry.  Co.,  115  N.  Y.  22, 
30  (21  N.  E.  696.) 

6.  Whether  such  a  defense  should  be  set  up  by  a  plea  in 
abatement  or  in  bar  is  not  necessary  to  a  decision  herein, 
for,  whatever  practice  is  adopted,  the  rule  seems  to  be 
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well  settled  that  an  answer  or  plea  interposing  such  an 
objection  must  be  special  and  allege  in  direct  terms  that 
the  plaintiff  is  not  the  real  party  in  interest :  Pomeroy, 
Code  Remedies  (3  ed.)  §  711.    This  author,  at  the  section 

noted,  says : 

"The  defense  that  the  plaintiff  is  not  the  real  party  in 
interest  is  new  matter.  A  general  averment,  however,  to 
that  effect,  is  not  enough.  The  facts  must  be  stated  which 
constitute  the  defense,  and  which  show  that  he  is  not  the 
real  party  in  interest." 

Thus  in  Indiana,  where  an  objection  to  a  plaintiff's 
want  of  interest  was  formerly  considered  a  plea  in  bar, 
it  was  held  that  a  defense  of  that  kind  should  be  specially 
pleaded :    Felton  v.  Smith,  84  Ind.  485,  490. 

7.  It  will  be  remembered  that  the  answer  herein  did  not 
allege,  specially  or  otherwise,  that  plaintiff  was  not  the 
real  party  in  interest.  If,  therefore,  Simon  was  desig- 
nated in  the  lease  as  "trustee"  or  by  any  other  equivalent 
term,  so  that  an  express  trust  was  thereby  created,  or  if 
that  fiduciary  relation  arose  by  reason  of  his  having  some 
special  property  or  interest  in  the  subject-matter  of  the 
actions,  which  is  not  disclosed,  because  no  testimony  has 
been  brought  up,  any  evidence  from  which  the  fact  was 
deduced  that  M.  A.  Gunst  &  Co.  had  repaid  him  was  inad- 
missible, and  findings  to  that  effect  were  not  within  the 
issues,  since  it  does  not  appear  that  Simon  and  his  prin- 
cipal were  co-tenants  in  the  leasehold  estate :  Derkeny  v. 
Belfils,  4  Or.  258,  260 ;  Bump  v.  Cooper,  20  Or.  527,  529 
(26Pac.848.) 

It  is  possible  that  evidence  of  the  plaintiff's  want  of 
interest  in  the  subject-matter  was  received  without  objec- 
tion or  motion  to  strike  it  out,  and,  if  so,  he  is  precluded 
by  his  silence  at  the  trial :  Bobbins  v.  Deverill,  20  Wis. 
150,  152.  But,  however  this  may  be,  as  the  findings  of 
fact  do  not  support  the  conclusion  of  law  based  thereon, 
the  judgment  is  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  may  be  necessary  not  incon- 
sistent with  this  opinion.  Reversed. 

Sig.  6 
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Motion   to  Afflrm  submitted  on  briefs  July   27,    1910 ;   decided  Augrust   9, 

rehearing  denied  September  20,  1910. 

STATE  V.  HOLLOWAY. 

[110  Pac.  397;  110  Pac.  791.] 

Criminax.  Law — Special  Plea  in  Bar — Practice. 

1.  The  practice  where  a  plea  In  bar  is  interposed  in  a  case  of  felony  Is 
for  counsel  to  prepare  a  written  statement  of  the  facts  relied  on,  which 
statement  the  defendant  usually  reads  to  the  court,  but,  if  it  is  inconvenient 
for  him  to  do  so,  his  counsel  reads  it  for  him,  whereupon  the  court  inquires 
of  accused  if  that  is  his  plea,  and  on  receiving  an  afBrmative  answer  dlrecta 
the  clerk  to  enter  the  statement  in  the  Journal,  and,  if  the  facts  alleged  are 
controverted  by  the  State,  the  issue  is  then  tried  by  a  jury,  and,  if  the  find- 
ing is  for  defendant,  he  is  discharged,  but,  if  for  the  State,  trial  on  the 
merits  of  the  charge  is  had. 

Criminal  Law — Appeal — Record — Contents — "Filed." 

2.  Under  Section  1367,  B.  &  C.  Comp.,  requiring  pleas  in  criminal  cases 
to  be  oral  and  entered  on  the  Journal,  where  the  transcript  on  appeal  in  a 
criminal  case  showed  only  that  a  plea  of  former  jeopardy  was  "filed"  and 
overruled,  and  did  not  show  any  order  that  the  plea  be  recorded,  it  suffi- 
ciently appeared  that  the  plea  was  not  formally  read  to  the  court,  and,  for 
that  reason,  was  not  ordered  to  be  recorded,  and  hence  was  not  properly 
part  of  the  record;  the  word  "filed"  importing  only  that  the  paper  was 
placed  in  the  official  custody  of  the  clerk  who  probably  indorsed  as  filed 
with  the  date  of  reception,  sigrning  his  name  thereto,  and  retained  it  in  hiB 
office  for  inspection  by  interested  parties. 

Criminal  Law — ^Record  on  Appeal — ^Transcript — CoNCLUsrvENSss. 

3.  It  must  be  assumed  that  the  transcript  on  appeal  correctly  states  the 
facts  therein  recited,  and  its  presumptive  verity  cannot  be  controverted  by 
affidavits. 

Criminal  Law — Privileges  of  Accused— Presence  During  Trial. 

4.  Under  Section  1378,  B.  &  C.  Comp..  providing  that  defendant  on  trial 
for  a  felony  must  be  present  in  person,  one  on  trial  for  a  felony  has  the 
right  to  be  present  during  the  entire  trial,  including  the  discharge  of  the 
jury  because  of  Inability  to  agree. 

Criminal  Law — Former  Jeopardy — Plea — Sufficiency. 

5.  A  plea  of  former  Jeopardy,  without  any  conviction  or  acquittal,  must 
set  forth  the  facts  to  ^how  that  accused  has  been  in  jeopardy,  and  must 
show  how  and  In  what  manner. 

Criminal  Law — Former  Jeopardy — Plea — Sufficiency. 

6.  A  plea,  denominated  a  plea  of  former  acquittal,  which  alleges  the 
acquittal  of  accused  based  on  the  fact  that  he  was  put  on  his  trial,  that  a 
jury  duly  impaneled  and  sworn  was  without  the  consent  of  accused  dia- 
charged,  without  rendering  any  verdict,  that  at  the  time  of  the  discharge 
accused  was  confined  in  Jail,  and  that  neither  he  nor  his  counsel  was 
present  in  court,  that  the  Jury,  when  they  were  discharged,  had  not  consid- 
ered tlie  evidence  In  the  cause  a  reasonable  length  of  time,  and  there  was 
at  the  time  a  reasonable  probability  that  they  would  agree  on  a  verdict  if 
given  further  time,  and  that  the  court  did  not  find  that  the  jury  could  not 
agree,  etc.,  is  a  plea  of  former  Jeopardy,  and  conforms  to  the  rule  that  a 
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plea  of  former  jeopardy  without  conviction  or  acquittal  must  set  forth  the 
facts  to  show  that  accused  has  been  In  Jeopardy,  and  how  and  In  what 
manner. 

From  Multnomah :    Earl  C.  Bronaugh,  Judge. 

The  defendant,  Chester  C.  Holloway,  was  convicted  of 
assault  with  a  dangerous  weapon,  and  from  the  judgment 
following  such  conviction  he  appeals.     The  State  now 
files  motion  to  affirm  the  judgment. 
Motion  Allowed  :    Appirmed  :    Rehearing  Denied. 

There  was  a  brief  over  the  names  of  Mr.  Andrew  Af. 
Crawford,  Attorney  General,  Mr.  George  J.  Cameron, 
District  Attorney,  and  Mr.  Joseph  H.  Page,  Deputy  Dis- 
trict Attorney,  for  the  motion. 

There  was  a  brief  over  the  name  of  Mr.  Arthur  I.  MouU 
ton,  contra. 

Opinion  by  Mr.  Chief  Justice  Moore. 

The  defendant,  Chester  C.  Holloway,  was  convicted  of 
the  crime  of  assault  with  a  dangerous  weapon,  and 
appeals  from  the  resultant  sentence,  assigning  as  error 
the  action  of  the  court  in  denying  his  pleas  of  former 
jeopardy.  A  motion  has  been  interposed  by  the  district 
attorney  to  affirm  the  judgment  on  the  ground  that  the 
plea  was  not  suitably  made,  and  that  copies  thereof  are 
improperly  included  in  the  transcript.  No  bill  of  excep- 
tions has  been  secured  in  this  cause,  but  there  was  filed 
with  our  clerk  a  transcript  on  appeal  containing  a  copy 
of  the  indictment  and  of  the  journal  entries  made  herein, 
showing  the  defendant's  arraignment,  his  plea  of  not 
gfuilty,  trial,  that  after  having  been  out  all  night  and 
being  unable  to  reach  a  verdict,  the  jury  were  discharged 
the  following  noon,  that  the  defendant's  pleas  were  over- 
ruled and  exceptions  allowed,  and  that  another  trial  was 
had  resulting  in  the  judgment  indicated.  The  first  plea 
was  subscribed  and  sworn  to  by  the  defendant's  attorney 
and  filed  February  12,  1909,  and  the  other  plea,  which 
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was  not  signed  or  verified,  was  filed  March  11,  1909,  the 
day  the  second  trial  was  commenced.  As  the  pleas  prac- 
tically present  the  same  question,  the  latter  only  will  be 
set  forth,  and  is  as  follows : 

"The  defendant  pleads  that  he  has  already  been  acquit- 
ted of  the  crime  charged  in  this  indictment  by  the  above- 
entitled  court  on  the  17th  day  of  November,  1908.  This 
plea  is  based  upon  the  following  specific  facts,  to-wit :  On 
Friday,  the  13th  day  of  November,  A.  D.  1908,  in  the 
above-entitled  court,  the  said  defendant  was  put  upon  his 
trial  upon  the  said  indictment,  and  a  jury  between  the 
State  of  Oregon  and  said  defendant  upon  said  indictment 
was  in  due  form  of  law 'drawn,  impaneled,  charged  and 
sworn  to  well  and  truly  try  the  said  issue,  and  the  said 
jury,  without  the  consent  of  the  said  defendant,  have  been 
discharged  and  separated  without  rendering  any  verdict 
in  said  cause ;  that  at  the  time  said  jury  were  discharged 
and  separated  the  said  defendant  was,  by  order  of  the 
above-entitled  court,  confined  and  held  in  the  corridor  of 
the  county  jail  in  the  city  of  Portland,  Oregon,  and  that 
neither  said  defendant  nor  his  counsel  was  present  in 
court  when  said  jury  was  discharged  and  separated;  that 
said  jury  when  they  were  discharged  as  aforesaid  had  not 
considered  the  evidence  in  said  cause  a  reasonable  length 
of  time,  and  there  was,  when  said  jury  was  discharged,  a 
reasonable  probability  that  said  jury  would  agree  upon  a 
verdict,  if  given  further  time  within  which  to  reach  an 
agreement ;  that  there  was  no  urgent  necessity  or  special 
cause  for  the  discharge  of  said  jury,  and  that  said  jury 
was  irregularly  discharged;  that  said  court  did  not  find 
that  said  jury  could  not  reach  an  agreement,  and  did  not 
enter  any  order  to  that  effect  upon  its  records,  nor  did 
said  court  enter  upon  its  records  any  order  or  finding  that 
there  was  any  necessity  for  the  discharge  of  said  jury. 
The  defendant  pleads  that  the  above  facts  show  conclu- 
sively that  the  defendant  cannot  by  the  law  of  the  land  be 
again  put  upon  his  trial  upon  the  said  indictment." 

If  a  party  is  formally  accused  of  a  misdemeanor  and 
has  been  held  to  answer  the  charge,  his  personal  appear- 
ance is  unnecessary,  and  he  may  be  represented  by  counsel 
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who  is  authorized  to  enter  a  plea  for  him :  Section  1386, 
B.  &  C.  Comp. ;  State  v.  Waymwe,  52  Or.  281  (97  Pac.  46 : 
21 L  R.  A.  (N.  S.)  56) ;  State  v.  Stdlivan,  52  Or.  614  (98 
Pac.  493) ;  Curran  v.  State,  53  Or.  154  (99  Pac.  420.)  In 
cases  of  felony,  however,  our  statute  regulating  the  pro- 
cedure requires  every  plea  to  be  oral  and  entered  in  the 
journal  of  the  court:  Section  1367,  B.  &  C.  Comp.  The 
latter  enactment  is  probably  a  recognition  of  the  ancient 
rule  which  demanded  that  a  party  accused  of  treason 
should  plead  orally,  unless  he  was  found  by  a  jury  called 
for  that  purpose  to  be  mute  by  visitation  of  Grod,  where- 
upon his  trial  proceeded,  but,  i:^  he  was  found  to  be  mute 
of  malice,  he  was  treated  as  having  pleaded  guilty :  1 
Stephen,  History  Criminal  Law  Eng.  298.  This  author  on 
the  next  page  of  the  valuable  work  to  which  attention  has 
been  directed,  in  assigning  a  reason  for  a  prisoner's 
declining  to  say  whether  or  not  he  was  guilty,  remarks : 

"The  object  of  refusing  to  plead  was  that  as  in  that  case 
there  was  no  conviction,  no  forfeiture  took  place,  and  the 
property  of  the  accused  person  was  thus  preserved  for  his 

heir." 

1.  The  practice  prevailing  in  this  State,  where  a  plea  in 
bar  is  interposed  in  a  case  of  felony,  is  for  counsel  for  the 
accused  to  prepare  a  written  statement  of  the  facts  relied 
upon  to  defeat  the  maintenance  of  the  action,  which  speci- 
fication the  defendant  generally  reads  to  the  court,  but,  if 
it  is  inconvenient  for  him  to  do  so,  his  counsel  reads  it  for 
him,  whereupon  the  court  inquires  of  the  accused  if  that 
is  his  plea,  and,  upon  receiving  an  affirmative  answer, 
directs  the  clerk  to  enter  the  statement  in  the  journal. 
If  the  facts  thus  alleged  are  controverted  by  the  State,  a 
jury  is  impaneled  to  determine  the  issue,  and,  if,  under 
proper  instruction,  they  find  for  the  defendant,  he  is  dis- 
charged, but  if  they  determine  for  the  State,  a  trial  on  the 
merits  is  then  had.  As  indicating  the  method  of  putting 
in  such  special  defenses  it  is  noted  in  Rex  v.  Sheen,  2  Car. 
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&  P.  634,  636 :  "To  this  plea  Curwood,  for  the  prosecu- 
tion, replied  ore  tenus  as  follows:  (Which  he  read  from 
a  note  on  the  back  of  his  brief) " — ^setting  forth  a  copy  of 
the  language  employed.  Whatever  motive  prompted  the 
enactment  that  every  plea  in  a  case  of  felony  must  be  oral 
and  entered  in  the  journal  of  the  court  is  immaterial,  for 
the  law,  having  been  so  written,  is  controlling  and  must  be 
obeyed.  In  civil  actions  no  exception  need  be  taken  or 
allowed  to  any  decision  upon  a  matter  of  law  when  the 
ruling  is  made  wholly  upon  an  instrument  in  writing  and 
on  file  in  the  court.  Section  172,  B.  &  C.  Comp.  In  crim- 
inal causes,  however,  as  the  statute  has  prescribed  the 
manner  of  submitting  a  plea,  a  compliance  with  the 
requirement  is  necessary,  and  a  plea  can  only  become  a 
part  of  a  transcript  on  appeal  by  having  been  entered 
upon  the  journal  of  the  lower  court.  If  the  plea  is  in 
writing  and  not  so  recorded,  even  though  it  may  be  incor- 
porated in  the  transcript,  it  is  ineffectual.  Thus  under  a 
similar  statute  of  California  which  demanded  that  every 
plea  in  a  criminal  action  should  be  oral  and  entered  upon 
the  minutes  of  the  court  a  party  accused  of  a  misde- 
meanor put  in  a  special  plea  in  writing  of  which  only  a 
mere  memorandum  was  noted  in  the  minutes.  The 
defendant  was  convicted  and  appealed,  bringing  up  a 
transcript  that  did  not  include  a  bill  of  exceptions.  A 
copy  of  the  plea  was  included  in  the  transcript,  but  it  was 
held  that  since  the  writing  was  not  made  a  matter  of 
record  in  the  lower  court  a  copy  thereof  was  improperly 
incorporated,  and  for  that  reason  was  unavailing :  People 
V.  O'Leary,  77  Cal.  30  (18  Pac.  856.) 

2.  It  will  be  remembered  that  the  transcript  shows  the 
pleas  in  question  were  "filed,"  the  use  of  which  word 
implies  that  the  papers  were  placed  in  the  official  custody 
of  the  clerk  of  the  trial  court  who  probably  indorsed 
thereon  the  word  mentioned  and  the  date  of  receiving  the 
manuscripts,  in  attestation  of  which  he  also  wrote  his 
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name  thereunder  and  retained  the  instruments  in  his 
office,  subject  to  inspection  by  persons  interested  therein. 
It  is  customary  in  Oregon,  when  a  defendant  in  a  criminal 
action  interposes  a  plea,  for  the  court  to  order  that  it  be 
recorded  upon  the  journal.  In  the  case  at  bar  the  tran- 
script, referring  to  the  arraignment,  contains  a  statement 
as  follows : 

"The  defendant  *  *  pleads  that  he  is  not  guilty  of  the 
crime  charged  in  the  indictment.  It  is  ordered  that  the 
plea  of  not  guilty  be  and  the  same  is  hereby  entered  of 
record." 

No  order  was  made  herein  that  the  pleas  referred  to 
should  be  recorded.  The  only  allusion  to  be  found  in  the 
transcript  to  these  special  defenses  is  the  following  recital 

to-wit: 

"After  hearing  the  arguments  of  defendant's  counsel 
on  the  plea  in  bar  heretofore  duly  filed  in  this  cause,  and 
the  court,  being  fully  advised  in  the  premises,  denies  said 
plea  in  bar,  to  which  the  defendant  excepts  and  the  court 
allows  said  exception." 

We  think  it  satisfactorily  appears  from  the  transcript 
before  us  that  the  pleas  were  never  formally  read  to  the 
court,  and  for  that  reason  were  not  ordered  recorded.  As 
the  only  question  presented  is  a  matter  founded  on  the 
record,  the  judgment  should  be  affirmed  (3  Cyc.  419; 
Fisher  v.  Kelly,  26  Or.  249  (38  Pac.  67) ;  Miles  v.  Swaiv- 
«<>n,  47  Or.  213  (82  Pac.  954) ,  and  it  is  so  ordered. 

Motion  Allowed:    Affirmed. 


Decided  September  20,  1910. 

On  Petition  for  Rehearing. 

[110  Pac,  791.] 

Opinion  by  Mr.  Chief  Justice  Moore. 
3.  In  a  petition  for  a  rehearing  herein  it  is  maintained 
that  in  the  prior  opinion  an  error  was  committed  in  con- 


168  State  v.  Holloway.  [57  Or- 

cluding  that  from  the  use  of  the  word  "filed,"  as  employed 
in  the  order  denyinsr  the  plea  in  bar,  the  special  defense 
relied  upon  at  the  second  trial  was  never  read  to  the 
court,  and  for  that  reason  no  record  thereof  was  made. 
The  petition  is  supplemented  by  an  affidavit  wherein 
defendant's  counsel  states  that  in  open  court  he  read  from 
a  manuscript  the  language  set  forth  in  the  former  opinion 
as  an  absolute  defense,  and  that  an  order  was  then  made 
that  the  declaration  be  entered  of  record ;  that  the  clerk 
thereupon  requested  of  the  deponent  a  restatement  of  the 
matter  and  was  given  the  writing  referred  to  in  order 
that  the  delineation  might  be  correctly  copied  into  the 
journal,  and  that  the  court,  having  denied  the  plea  and 
refused  to  permit  the  special  defense  to  be  submitted  to 
the  jury,  no  further  attention  was  given  to  the  matter 
until  this  appeal  was  being  prepared,  when  it  was  discov- 
ered that  no  record  of  the  special  defense  had  been  made. 
If  the  clerk  was  directed  to  enter  the  plea,  but  failed  to 
obey  the  command,  application  should  have  been  made  to 
the  trial  court  to  correct  its  record  by  a  nunc  pro  tunc 
order.  It  must  be  taken  for  granted  that  a  transcript  on 
appeal  correctly  states  the  facts  therein  recited,  and,  such 
being  the  case,  its  presumed  verity  cannot  be  controverted 
by  affidavits. 

4.  The  defendant  having  been  formally  charged  with 
the  commission  of  a  felony,  had  a  right  to  be  present  dur- 
ing the  entire  trial  (Sec.  1378,  B.  &  C.  Comp.),  and,  if  he 
was  confined  in  jail  and  not  represented  by  counsel  when 
the  first  jury  were  discharged,  as  stated  in  the  plea,  his 
further  prosecution,  based  on  the  charge  specified  in  the 
indictment,  might  have  been  a  matter  of  grave  doubt: 
12  Cyc.  270;  State  v.  Wilson,  50  Ind.  487  (19  Am.  Rep. 
719.)  Whether  or  not  the  defendant  was  absent  on  the 
occasion  mentioned  could  only  have  been  established  or 
disproved  by  testimony  unless  his  presence  is  to  be 
inferred  from  the  order  of  the  court  discharging  the  jury 
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which  contains  the  following  direction :  "And  the  defend- 
ant is  remanded  into  the  custody  of  the  sheriff." 

5.  The  special  defense  interposed  herein  is  denominated 
a  plea  of  former  acquittal.  We  think,  however,  that  it  is 
unquestionably  a  plea  of  former  jeopardy,  in  referring  to 
which  defense  an  author  says : 

"A  plea  of  former  jeopardy,  without  any  conviction  or 
acquittal,  must  set  forth  the  facts  to  show  that  the 
defendant  has  been  in  jeopardy  and  must  show  how  and 
in  what  manner."    12  Cyc.  366. 

6.  An  examination  of  the  plea  interposed  will  disclose 
that  it  conforms  to  the  rule  above  indicated.  After  the 
plea  was  denied,  whether  or  not  it  was  essential  that 
testimony  should  have  been  offered  to  show  that  the 
defendant  was  not  present  nor  represented  by  counsel 
when  the  jury  were  discharged  is  not  necessary  to  a 

\  decision  herein,  but  the  matter  is  adverted  to  so  as  to 

diow  that  under  a  plea  of  former  jeopardy  the  record 
'  alone  may  not  always  be  sufficient,  and  that  a  bill  of 

exceptions  is  at  times  required. 

Since  it  does  not  satisfactorily  appear  that  the  plea  was 
orally  made  or  ordered  to  be  entered  of  record,  and  as  the 
transcript  cannot  be  contradicted  or  corrected  in  this 
court  by  affidavits,  we  are  compelled  to  adhere  to  our 
former  opinion. 
The  petition  is  therefore  denied. 

Affirmed:    Rehearing  Denied. 


Argued  July  27.  decided  September  20,  1910. 

BUSH  V,  EOBESTS. 

[110  Pac.  790.] 

MORTXJAQBS CONBIDERATION. 

^-  Where  a  debtor  In  default  for  Interest,  and  on  other  accounts  save  to 
Ws  creditor  a  note  and  a  mortgage  partly  as  additional  security  and  partly 
^  ^^Presentlng  an  additional  advance  of  money,  the  mortgage  was  sup- 
ported by  a  valuable  consideration. 
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MORTOAOB8 OWNBRSHIP  OF  MORTOAOKD   PRBMI8B8 RBPRB8BNTATION8. 

2.  A  creditor  may  rely  on  the  written  statement  of  a  third  person  that 
he  is  a  tenant  of  the  debtor  who  is  the  owner,  and  take  a  mortgacre  from 
the  debtor  on  the  premises  In  the  possession  of  the  third  person. 

Estoppel — Rbpresbntationb  as  to  T1TI.E, 

3.  One  who  had  deeds  taken  in  the  name  of  a  third  ])erson  to  delay  his 
creditors  may  not  call  on  equity  to  interfere  to  protect  him  from  a  mort- 
gage executed  by  the  third  person  to  his  creditor,  relying  on  the  written 
statement  of  the  former  that  the  third  person  was  the  owner. 

From  Polk :    William  Galloway,  Judge. 

Statement  by  Mr.  Justice  McBRros. 

This  is  a  suit  to  foreclose  certain  mortgages  given  to 
secure  two  promissory  notes  executed  by  A.  G.  and  M.  L. 
Roberts  in  favor  of  Ladd  &  Bush.  The  first  note  is  for 
the  sum  of  $1,000,  and  with  interest  at  8  per  cent,  dated 
March  21,  1905,  and  due  10  months  after  date.  The 
second  note  is  for  $2,000,  with  a  like  rate  of  interest,  and 
is  dated  December  4,  1908,  due  one  day  after  date.  Both 
notes  are  secured  by  mortgages  upon  the  lands  herein- 
after referred  to.  The  evidence  tends  to  show  that  in  the 
month  of  November,  1902,  defendant  Williamson,  who  is 
a  son-in-law  of  defendant  Roberts,  entered  into  a  contract 
with  J.  P.  Emmett  for  the  purchase  of  about  13V^  acres 
of  land  for  the  sum  of  $540,  paying  $132  shortly  after  the 
contract  was  executed,  and  agreeing  to  pay  the  balance  in 
equal  installments.  He  immediately  went  upon  the  tract, 
and  erected  a  house  and  made  other  valuable  improve- 
ments; that  in  1904,  he  was  in  default  in  his  payments  to 
Emmett  and  applied  to  Roberts  for  assistance.  Roberts 
agreed  to  pay  the  balance  due  Emmett,  and,  as  the  place 
was  small,  he  purchased  13  acres  of  land  adjoining  the 
first  tract,  taking  the  deeds  from  Emmett  to  both  tracts 
in  his  own  name,  but  agreed  to  convey  them  to  defendant 
Williamson  on  repayment  of  the  purchase  money 
advanced  by  him.  Williamson  testified  that  the  convey- 
ances were  so  arranged  as  security  to  Roberts,  and  also  to 
prevent  certain  creditors  of  his  from  embarrassing  him 
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by  actions.     The  proceeds  of  the  first  $1,000  note  were 
used  largely  to  pay  Emmett  for  the  land,  and  advances 
were  made  by  Roberts  from  time  to  time  to  pay  for  pick- 
ing and  caring  for  the  hops  raised  by  Williamson  on  the 
place.   The  proceeds  of  the  hops  produced  on  the  place 
were  retained  by  Roberts,  but  the  evidence  as  to  their 
amount  and  value  is  very  meager,  and  it  seems  probable 
that  they  did  not  exceed  the  taxes  paid  by  Roberts  and  the 
interest  and  advances  made  by  him  for  the  picking.    In 
1905  Williamson  executed  to  plaintiflPs  a  chattel  mortgage 
for  $700  to  be  used  in  the  cultivation  of  the  hops  then 
being  raised  on  the  land  in  question  and  in  said  mortgage 
represented  that  he  was  a  tenant  of  Roberts  on  the  land, 
^d  that  Roberts  was  the  owner.    The  evidence  tends  to 
show  that  plaintiff  believed  that  relation  still  existed  when 
the  last  mortgage  was  executed  and  had  no  notice  that 
♦Williamson  claimed  any  other  interest.    The  court  below 
found  in  favor  of  plaintiff  as  to  the  first  mortgage  of 
?1»000,  but  held  that  the  second  was  without  consideration 
^d  found  for  the  defendant.    From  this  decree  plaintiff 
appeals.  Modified. 

For  appellants  there  was  a  brief  with  oral  arguments 
Py  Afr.  Oscar  Hayter,  Mr.  George  G.  Bingham  and  Mr. 
Cha7-les  L.  McNary. 

roT  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Nehemiah  L.  Butler. 

M^H,  Justice  MgBride  delivered  the  opinion  of  the  court. 
^'  The  second  mortgage  was  clearly  given  for  a  valu- 
able Consideration.     The  evidence  of  Roberts  is  to  the 
effeet  that  he  was  owing  Ladd  &  Bush  a  large  sum  of 
money  secured  by  mortgages ;  that  he  was  in  default  for 
interest  and  on  other  accounts,  and,  when  he  applied  for 
aid,  they  suggested  that  he  give  them  a  note  for  $2,000, 
and  the  second  mortgage,  partly  as  additional  security 
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and  partly  as  representing  an  additional  advance  of  $300 
or  $400.  Roberts'  testimony  also  indicates  that  a  portion 
of  these  prior  loans  had  been  used  to  assist  Williamson  in 
making  improvements,  paying  for  hired  help»  and  for  the 
hop  picking.  Under  the  circumstances,  we  see  no  reason 
for  holding  the  last  note  and  mortgage  void. 

2.  The  plaintiffs  had  a  right  to  rely  on  the  written 
statement  of  Williamson  that  Roberts  was  the  owner  of 
the  land,  and,  if  the  subsequent  transactions  have  been  to 
his  prejudice,  he  cannot  be  heard  to  complain.  He  had  not 
demanded  any  marshaling  of  securities  with  respect  to 
that  part  of  the  debt  covered  by  other  mortgages,  and  in 
the  present  state  of  the  pleadings  and  evidence  it  is  impos- 
sible for  this  court  to  afford  him  any  relief  by  directing 
that  other  security  be  exhausted  before  recourse  is  had 
upon  the  land  in  controversy.  Besides  this,  the  testimony 
seems  clear  that  Williamson  had  the  deeds  from  Enmiett 
made  to  Roberts  with  a  view  of  delaying  the  claims  of 
other  creditors. 

3.  Under  these  circumstances,  a  court  of  equity  will  not 
interfere  to  protect  him  from  the  consequences  of  his 
fraudulent  acts.  The  decree  of  the  circuit  court  will 
therefore  be  modified  and  a  decree  entered  foreclosing 
both  mortgages,  with  an  allowance  of  $50  upon  the  first 
and  $100  upon  the  second  as  attorney's  fees,  reserving, 
however,  to  defendant  Williamson  the  statutory  right  of 
redemption.  Modified  :    Decree  RENDEksa). 


On  motion  to  dismiss,   submitted  April   26,   decided  June   28. 
On  the  merits,  argued  July  27,  decided  September  20,  1910. 

ANDERSON  v.  KOBINSON. 

[109  Pac.  1118;   110  Pac.  975.1 

Trusts — Ajgrebmbnts — Duty  op  Trustee. 

1.  Where  a  mortgagee  of  an  unpatented  mining  claim,  who  contracted 
with  a  judgment  creditor  of  the  mortgagor  to  foreclose  the  mortgage  and 
acquire  the  claim,  and  hold  the  title  In  trust  to  protect  the  parties  under 
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^eir  Hens,  and  to  do  at  his  own  expense  the  necessary  assessment  work 

to  maintain   his    title,    purchased    the    claim   at    a    foreclosure    sale,    and 

executed    an    instrument    reciting  'that,    as    trustee    for    himself    and    the 

Judgment    creditor,    he    purchased    the   claim,    the   mortgagee   was    vested 

w^fth  the   legal  title  in  trust,  and  he  could  not  abandon  the  performance 

of  his   duty  as  trustee  without  rendering  himself  liable  to  the  Judgment 

creditor. 

Trusts — Sales  by  Trubtbb — Validity. 

2.  A  trustee  may  convey  his  interest  which  he  may  have  individually 
tn  the    subject-matter  of  the  trust. 

Trusts — Duty  of  Trubtxx}— Abandonment  of  Trust. 

3.  A.  trustee  may  not  abandon  the  trust  and  substitute  another  in  his 
place  SLB  trustee  without  the  consent  of  the  beneficiary,  but  he  must 
proceed  In  the  execution  of  the  trust,  and  cannot  terminate  it  by  his  act 
or  default 

Trustb — ^Trustees — Appointment  by  Court. 

4.  On  the  refusal  of  a  trustee  to  act,  equity  will  either  compel  him  to 
act,  or  'Will  appoint  another  trustee  in  his  place. 

Tbxjbtb — ^Aorbbmbnt  Creating  Trust — Rights  of  Partieb. 

^'   ^viiere  a  mortgagee  of  an  unpatented  mining  claim,  who  contracted 

with  a.  Judgment  creditor  of  the  mortgagor  to  foreclose  the  mortgage  and 

acquire  the  title  of  the  claim  in  trust  to  preserve  the  rights  of  the  parties 

under  their  liens,  and  to  do  the  assessment  work  necessary  to  preserve 

YiVs  title,   and  who  agreed  to  sell  the  claim  Jointly  with  the  adjacent  claim 

of  the  Judgment  creaitor  at  any  time  within  three  years,  and,  in  case  no 

■ale  Was  made  within  that  time,  the  lien  of  the  Judgment  creditor  should 

not  be   directed  by  the  mortgage   sale,  but  he  should  receive  out  of  the 

claim  tile  amount  due  him  subordinate   to   the  mortgage,   purchased  the 

<^^ini  and  then  failed  to  do  the  assessment  work,  the  Judgment  creditor 

^^^^  ^^iniself  do  the  assessment  work  if  not  prevented  by  the  mortgagee, 

otje    elaiming  under  him,  and  tack  the  expense  on  to  his  lien,  and,  if 

**^«^.  he   could   apply    to   equity   for  a   substituted   trustee   for   that 

U'Pose,    but  jjia  right  to   enforce   his  lien   created   by   the   contract  was 

epen^j^yj^  on    the   event   that   no   sale   of   the    claims   was   made    within 

**^tr8T>8 — Agreement  Creating  Trust — Rights  of  Parties. 

*   ^"here  a  mortgagee  of  an  unpatented  mining  claim  who  contracted 

iUdgment   creditors   of  the   mortgagor   to   purchase    the   claim   at   a 

^^^^*^Ke  foreclosure  and  hold  It  in  trust  for  the  parties  under  their  Hens, 

^     ^o  ^Q  the  assessment  work  necessary  to  preserve  the  title,  purchased 

tV^*    claim   at    a    mortgage    foreclosure,    and    then    employed    one    of    the 

i^i^gmeiit  creditors  to   supervise   the  assessment  work  and   repairs,   at  a 

monthly  salary  to  be  paid  by  the  mortgagee,  the  claim  of  the  Judgment 

creditor  for  salary  and  for  damages  sustained  while  in  the  performance 

of  his  duties  was  personal  against  the  mortgagee,  and  recoverable  only 

In  an  action  at  law. 
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Decided  June   28.    1910. 

On  Motion  to  Dismiss. 

[109    Pac.    1118.] 

From  Josephine :   HiERO  K.  Hanna,  Judge. 

This  is  a  suit  by  T.  K.  Anderson,  individually  and  as 
administrator  of  the  estate  of  H.  A.  Williamson,  deceased, 
and  Albert  Phillip,  against  Emma  G.  Robinson  and 
Grant  Phegley,  to  foreclose  an  alleged  equitable  mortgage 
on  certain  mining  claims  formerly  owned  by  the  Galice 
Consolidated  Mines  Company,  a  corporation.  From  a 
decree  in  favor  of  plaintiffs,  the  defendant,  Emma  G. 
Robinson,  appeals.  The  respondents  now  move  to  dis- 
miss the  appeal.  Denied. 

Messrs.  Colvig  &  Durham  for  the  motion. 

Mr.  H.  D.  NoHon  and  Messrs.  Gammans  &  Malarkey, 
contra. 

Opinion  Per  Curiam. 

This  suit  was  begun  to  foreclose  an  equitable  mortgage 
founded  on  certain  agreements  respecting  mining  claims, 
and  the  defendants  appealed  from  an  adverse  decree. 
The  plaintiff's  counsel  have  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  contract  in  question  expired  by 
limitation  March  16,  1910,  thereby  leaving  for  consider- 
ation no  question  but  that  of  costs  and  disbursements, 
and  relegating  the  parties  to  their  respective  actions  at 
law  for  a  redress  of  their  grievances.  We  conclude  that 
the  motion  should  be  denied  for  the  present,  with  leave 
to  renew  it  at  the  trial  of  this  cause  on  the  merits;  and 
it  is  so  ordered.  Motion  Denied. 
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Arfirued  July   27,   decided   September  20,   1910. 

On  the  Merits. 

[110    Pac.    975.] 

Statement  by  Mr.  Justice  Slater. 

This  suit  was  brought  to  foreclose  an  alleged  equitable 
mortgage  arising  out  of  a  contract  executed  on  March 
16,  1907,  by  T.  K.  Anderson,  H.  A.  Williamson,  and 
Albert  Phillip  on  the  one  part,  and  Grant  Phegley  on 
the  other  part,  and  is  against  the  latter  and  his  assignee, 
Emma  G.  Robinson.  The  lien  created  thereby  was  upon 
a  group  of  placer  mining  claims  previously  owned  by  the 
Galice  Consolidated  Mines  Company,  a  corporation. 
Anderson  sues  in  his  own  right  and  as  the  personal 
representative  of  Williamson,  who  died  since  the  execu- 
tion of  the  contract  on  which  this  suit  is  based.  Phillip 
also  is  a  party  plaintiff.  The  principal  facts  giving 
origin  to  the  agreement  are  that  the  parties  first  men- 
tioned therein  owned  a  placer  claim  adjoining  similar 
property  possessed  and  operated  by  the  said  corporation, 
and  had  obtained  two  judgments  against  the  corporation 
for  $2,500  and  $2,600,  respectively,  which  judgments  had 
become  a  lien  upon  the  mining  claims  in  question. 
Defendant  Phegley  had  a  mortgage  thereon,  amounting 
to  $2,000  and  interest,  which  was  prior  to  the  plaintiffs' 
judgments,  and  he  also  owned  a  second  mortgage  lien 
which  was  subsequent  and  inferior  thereto.  The  parties 
to  the  contract  were  desirous  of  acquiring  the  title  to  the 
mortgaged  premises  either  by  sale  under  execution  on  the 
judgments,  or  by  foreclosure  of  Phegley's  mortgages, 
^d  then  make  a  consolidation  of  the  encumbered  prop- 
erty with  plaintiffs'  property  and  the  water  rights  appur- 
tenant to  both,  for  the  purpose  of  effecting  a  joint  sale 
thereof;  hence  the  contract  mentioned  was  entered  into 
on  the  date  named.     So  far  as  material  to  the  case,  it 
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provides  that,  under  certain  contingencies,  the  plaintiffs 
should  cause  execution  to  issue  on  their  judgments  and 
the  property  of  the  corporation  sold,  and  it  was  agreed 
that  the  plaintiffs,  or  some  one  in  their  behalf,  should 
bid  in  the  property,  and,  if  necessary,  should  bid  the 
amount  due  upon  Phegley's  two  mortgages  with  like 
effect,  as  if  plaintiffs  were  the  owners  thereof,  and  that 
Phegley  should  then  receipt  to  the  sheriff  for  the  amounts 
due  on  said  mortgages,  which  receipt  should  stand  in 
lieu  of  actual  cash  payment,  but,  in  case  execution  were 
not  issued  on  plaintiffs'  judgments,  then  Phegley  was  to 
foreclose  his  mortgages  and  cause  a  sale  of  the  property 
thereunder,  to  the  end  that  he  should  acquire  title  for  the 
purposes  of  the  pooling  agreement,  in  ^hich  case  the 
latter  was  to  bid  in  the  property  for  the  full  amount 
due  upon  the  mortgages  and  the  judgments  as  if  he  were 
the  ownet  of  both.  In  that  event,  the  plaintiffs  were  to 
receipt  to  the  sheriff  in  full  for  the  amount  due  on  their 
judgments,  which  would  stand  in  lieu  of  the  payment 
of  cash  to  the  sheriff.  It  was  further  agreed  that  who- 
ever should  bid  in  the  property  should  hold  the  title  in 
trust,  so  as  to  preserve  the  respective  rights  of  the 
parties  under  their  liens,  with  due  regard  to  the  exist- 
ing priorities. 

The  property  so  purchased  and  plaintiffs'  property  was 
to  be  sold  jointly  at  any  time  within  three  years  from 
the  date  of  the  agreement  for  a  fixed  minimum  sum  and 
the  proceeds  thereof  divided  between  the  parties  in  the 
manner  and  in  the  order  specified  in  the  contract,  but 
in  case  no  sale  of  the  joint  properties  was  made  within 
the  time  limited,  and  the  title  should  have  been  purchased 
by  Phegley,  the  liens  acquired  by  the  first  parties,  by 
virtue  of  their  judgments,  were  not  to  be  affected  by  the 
mortgage  sale,  but  plaintiffs  were,  in  that  event,  entitled 
to  have  and  receive  out  of  the  lands  incumbered  the 


Sbpt.  1910]  Anderson  v.  Robinson.  177 

amounts  due  them,  subordinate  only  to  Phegley's  first 
mortgage  and  interest  thereon.  While  the  properties 
were  thus  held  subject  to  the  joint  agreement  and  until 
the  properties  were  sold  jointly,  Phegley  was  to  do,  or 
cause  to  be  done,  at  his  own  expense,  all  necessary  assess- 
ment work  on  the  claims  and  repairs  necessary  to  the 
maintenance  of  the  ditches  and  water  rights  appurtenant 
to  the  mortgaged  property,  so  as  to  maintain  his  title 
thereto,  the  claims  not  having  been  patented.  For  this 
purpose,  it  was  agreed  that  plaintiff  T.  K.  Anderson,  as 
Phegley's  agent,  should  supervise  the  doing  of  the  assess- 
ment work  and  the  making  of  repairs  upon  the  ditches 
at  a  salary  of  $40  per  month,  to  be  paid  by  Phegley.  On 
March  25,  1907,  no  execution  having  been  issued  under 
the  judgments,  Phegley  filed  his  complaint  against  the 
corporation  to  foreclose  his  mortgages,  making  Ander- 
son, Williamson,  and  Phillip  defendants  therein.  A 
decree  was  rendered  establishing  the  liens  of  the  plain- 
\  tiff  and  the  defendants  therein,  and  the  priority  thereof 

as  above  stated,  and  ordered  the  property  sold.    The  sale 
took  place  on  June  15,  1907.     Phegley  purchased  the 
property,  bidding  therefor  $15,432.56,  the  full  amount 
due  upon  his  mortgages,  and  the  said  judgments,  and 
including  the  costs  and  expenses  of  the  foreclosure  and 
sale.  On  the  day  of  sale  the  parties  to  the  original  agree- 
ment jointly  executed  a  receipt  to  the  sheriff  for  the 
amount  of  the  bid.    This  recites  the  making  of  the  first 
agreement,  the  foreclosure  of  Phegley  and  his  purchase 
of  the  property,  the  amounts  due  under  the  decree  to  the 
respective  parties,  namely,  first,  to  Phegley,  $2,550.63, 
and,   second,    to    Anderson,    Williamson,    and    Phillip, 
^,961.93,  and,  third,  to  Phegley,  $6,920.    It  is  then  stated 
therein  that  Phegley  purchased  the  property  under  the 
original  contract  and  as  trustee  for  himself  and  the  three 
other  persons  named,  and  that  all  of  them  have  receipted 
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to  the  sheriff  for  the  full  amount  of  the  bid.  At  the  same 
time  Phegley  signed  and  delivered  to  plaintiffs  a  written 
memorandum,  acknowledging  the  terms  and  conditions 
of  his  purchase  substantially  as  stated  in  the  receipt. 
The  sale  was  confirmed  on  July  8,  1907,  and  thereafter, 
on  September  18,  1907,  a  sheriff's  deed  was  executed  to 
Phegley  and  was  duly  recorded.  The  record  fails  to  dis- 
close when  the  present  suit  was  instituted,  but  an 
amended  complaint  was  filed  April  24,  1908,  which  sets 
forth  the  contract  above  mentioned,  and  the  facts  in 
relation  thereto  as  stated.  The  breach  alleged  is  that 
in  the  month  of  October,  1907,  Phegley,  in  violation  of 
the  spirit  and  letter  of  the  original  and  supplementary 
agreements,  and  of  his  duties  as  trustee  thereunder, 
wrongfully  contracted  to  sell  and  did  sell  to  the  defend- 
ant Emma  6.  Robinson  his  right,  title,  and  interest  in 
and  to  said  mortgaged  premises,  and  placed  her  in  pos- 
ession  thereof  as  the  owner,  and  that,  being  in  possession, 
she  now  claims  to  own  the  premises  free  and  independent 
of  Phegley's  contracts  with  plaintiffs,  and  the  trust 
thereby  created,  and  free  from  any  supervision  by 
Anderson. 

It  is  also  charged  that  defendants  have  neglected  and 
refused  to  do  in  the  year  1907  the  amount  of  annual 
labor  or  assessment  work  upon  the  Phegley  mining 
claims,  and  upon  the  ditches  and  water  rights  belonging 
thereto,  requisite  and  necessary  to  hold  and  maintain 
title  under  the  mining  laws  of  the  United  States  and  of 
the  State  of  Oregon ;  that,  in  consequence  of  such  neglect 
and  failure,  plaintiffs  have  suffered  damages  in  a  large 
amount,  and  their  liens  are  in  danger  and  threatened  with 
impairment ;  that  defendants  for  thriee  months  past  have 
failed  to  pay  Anderson  his  salary,  and,  in  substance, 
have  discharged  him  from  his  emplojnnent  as  supervisor 
of  the  assessment  work;  that  defendants  were  not  doing 
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any  assessment  work  for  1908,  and,  because  of  the  near 
j         approach  of  the  yearly  failure  of  the  supply  of  water, 
'         it  would  be  impracticable  thereafter  during  that  year 
properly  to  do  the  requisite  amount  of  annual  work 
thereon  to  maintain  title  and  to  protect  plaintiffs'  secur- 
ity; that  defendant  Robinson  is  indebted  in  excess  of 
the  sum  of  $2,000  to  her  employees  for  work  done  recently 
on  the  premises,  who  threatened  to  file  labor  liens  thereon 
and  to  enforce  the  same  by  law,  thereby  further  endan- 
gering plaintiffs'  security;  that  the  contract  set  forth 
constitutes  an  equitable  mortgage,  of  which  defendant 
Emma  G.  Robinson    had    knowledge    when    she    pur- 
chased from  Phegley,  and  that  she  is  now  insolvent. 
I  A  decree  is  prayed  for,  terminating   the   trust,    and 

I        declaring    that    the    contracts    amount    to    an    equit- 
'        able   mortgage,    and    that    the    same    be    foreclosed. 
I        Defendants    answered    separately.      Phegely    admitted 
the  execution  of  the  mortgage  and  judgment  liens,  the 
I        execution  of  the  contracts,  and  his  acquirement  of  the 
I         title  as  set  forth  in  the  complaint,  but  denied  that  the 
several  instruments  executed  by  the  parties  constituted 
an  equitable  mortgage,  but  alleged  that  it  was  thereby 
:        intended  to  extend  the  time  of  redemption  as  between 
the  plaintiffs  and  himself  beyond  the  time  allowed  by 
law  in  the  event  the  property  was  not  sold  or  disposed 
of  en  masse.    He  denied  that  he  had  sold  the  property 
I        to  Miss  Robinson,  but  alleged  that  he  sold  and  trans- 
ferred to  her  only  his  beneficial  interest,  with  the  knowl- 
edge and  consent  of  the  plaintiffs,  and  that  he  still  has 
and  holds  the  naked  legal  title  (subject  to  the  paramount 
title  of  the  United  States)  in  trust  for  plaintiffs  and  Miss 
Robinson,  as  their  interest  may  appear ;  that  he  performed 
his  duties  as  such  trustee,  and  is  still  ready  and  willing 
to  convey  the  legal  title  to  plaintiffs  and  Miss  Robinson, 
their  successors  or  assignees,  or  to  any  one  they  may 
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nominate  as  his  successor.  He  prayed  that  a  new  trus- 
tee be  named,  appointed,  and  substituted  in  his  place, 
and  that  the  suit  be  dismissed  as  to  him. 

The  answer  of  Miss  Robinson  denies  the  averments 
of  the  complaint,  except  as  thereinafter  expressly 
admitted,  qualified,  or  otherwise  alleged.  The  state  of 
the  title  as  alleged  to  be  in  Phegley  is  admitted,  but  it  is 
averred  that  she  has  acquired  from  him  only  his  equit- 
able interest  therein  by  two  separate  conveyances,  which 
are  set  out  in  full.  By  the  first,  executed  June  11,  1907, 
Phegley  for  value  assigns  to  her  one-half  interest  in  his 
mortgages  and  his  rights  under  a  decree  of  foreclosure; 
and  by  the  second,  executed  October  19, 1907,  he  assigned 
the  remainder  of  his  interest  in  the  property,  but  it  is 
expressly  declared  in  the  conveyance  that  the  title  trans- 
ferred is  subject  to  plaintiffs'  rights  under  the  contracts 
hereinbefore  mentioned,  and  also  that  Phegley  holds  the 
naked  legal  title  to  the  property  in  trust  for  plaintiffs 
on  the  one  part  and  for  Emma  G.  Robinson  on  the  other 
part,  without  any  beneficial  interest  of  his  own  therein ; 
that  in  taking  said  transfers  of  Phegley's  interest,  and 
in  dealing  with  the  property,  she  has  at  all  times  acted 
in  subordination  to  plaintiffs'  rights  in  the  pooling  and 
trust  agreement;  that  she  has  asserted  her  rights  as  a 
cestui  qv£  trust  only,  and  not  otherwise,  and  has  duly 
performed  the  conditions  of  the  trust  agreement  required 
to  be  performed  by  Phegley ;  that  plaintiff  Anderson  had 
neglected  to  perform  the  work  agreed  to  be  done,  and 
other  alleged  wrongful  acts  of  negligence  are  charged 
against  him,  for  which  alleged  reasons  this  defendant 
says  she  was  obliged  to,  and  did,  move  upon  the  premises 
and  caused  the  same  to  be  properly  represented  and  pro- 
tected, but  that  she  did  not  do  or  perform  any  acts 
thereon  other  than  such  as  were  reasonably  necessary 
for  the  protection  of  the  property,  and  only  such  as  she 
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was  entitled  to  do  as  a  beneficiary  under  the  trust  agree- 
ment. It  is  then  charged  that  plaintiffs  had  knowledge 
of  defendant's  equitable  assignment  and  of  her  rights 
therein,  and  that  they  acquiesced  therein,  and  have  since 
dealt  with  her  as  the  successor  of  Phegley  in  said  trust, 
and  that  they  therefore  cannot  be  heard  to  object  to  her 
acts  in  performance  of  Phegley's  duties  as  trustee.  She 
prays  that  plaintiffs  be  required  to  perform  the  said  con- 
tract, and  for  a  dismissal  of  the  suit. 

The  affirmative  matter  in  the  separate  answers  was 
put  at  issue  by  a  reply,  and,  upon  a  trial  being  had,  the 
court  decreed  a  foreclosure  of  plaintiffs'  liens,  but  also 
entered  and  included  therein  a  personal  judgment  in 
favor  of  plaintiffs  and  against  defendant  Emma  G.  Rob- 
inson for  the  sum  of  $200  as  damages,  and  for  $480 
for  unpaid  salary  of  plaintiff  Anderson  since  the  com- 
mencement of  the  suit  and  up  to  the  time  of  the  entry 
of  the  decree,  the  said  sum  being  made  a  lien  upon  her 
interest  in  the  property.  From  this  decree  defendant 
Robinson  alone  appeals.     Reversed:  Suit  Dismissed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Gammans  &  Malarkey,  with  an  oral  argument 
by  Mr.  Ephraim  B.  Seahrook. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  M.  Colvig,  Mr.  George  H.  Durham  and  Mr. 
0.  S.  Blanchard,  with  an  oral  argument  by  Mr.  Durham. 

Mr,  JusTicas  Slater  delivered  the  opinion  of  the  court. 

Although  the  appellant  denied  in  her  answer  the  legal 
effect  of  the  contracts  set  forth  in  the  complaint — ^that 
is,  that  they  constituted  an  equitable  mortgage — yet  at 
the  outset  of  her  brief  she  concedes  that  the  position  taken 
by  plaintiffs  is  correct,  but  she  contends,  first,  that  under 
the  amended  complaint  the  court  cannot  properly  give 
plaintiffs  judgment  against  her  for  any  amount,  because 
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of  the  absence  of  any  sufficient  allegration  or  prayer  to 
support  such  judgment;  and,  second,  that  plaintiffs  have 
not  shown  that  either  of  the  defendants  had  failed  to 
comply  with  the  agreement  to  such  an  extent  as  to  con- 
stitute a  breach  or  termination  thereof,  and  consequently 
that  the  time  was  not  ripe  for  a  foreclosure. 

1.  Most  of  the  briefs  and  oral  argument  of  counsel 
have  been  occupied  with  a  discussion  of  the  facts  dis- 
closed by  the  testimony,  as  bearing  upon  the  second 
contention  of  the  defendant — ^that  is,  as  to  whether  the 
failure  to  do  the  assessment  work  was  chargeable  to  the 
defendants  or  to  plaintiff  Anderson ;  but  as  we  view  the 
case  it  is  not  material  to  determine  the  issue  of  fact 
thus  raised.  For,  assuming  that  the  averments  of  the 
complaint  are  true  in  that  respect,  we  are  of  the  opinion 
that  plaintiffs  have  mistaken  their  remedy.  We  adopt 
as  the  basis  of  our  discussion  the  agreement  of  counsel 
that  the  legal  effect  of  the  contracts  entered  into  is  to 
create  an  equitable  mortgage  in  favor  of  plaintiffs  upon 
the  group  of  mining  claims  formerly  belonging  to  the 
corporation  and  to  secure  the  payment  of  the  amount 
due  upon  their  judgment  liens;  but  it  is  manifest  that 
the  primary  object  of  the  original  agreement  was  two- 
fold: First,  to  vest  the  legal  title  to  the  incumbered 
mining  claims  in  one  of  the  parties  in  trust,  with  the 
object  of  selling  such  property  jointly  with  plaintiffs' 
adjoining  property,  and  distributing  the  proceeds  to  be 
derived  from  such  sale  in  such  manner  as  to  secure  to 
the  respective  parties  their  full  rights;  and,  second,  in 
the  event  of  a  failure  to  make  such  joint  sale,  to  secure 
the  debts  and  preserve  the  respective  rights  of  the  par- 
ties as  liens  upon  the  corporate  property. 

2.  To  accomplish  this  the  arrangement  has  a  twofold 
aspect — 3,  trust  relation,  and  also  the  preservation  of 
the  judgment  lien,  which  amounts  to  a  trust  in  the  nature 
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of  a  mortgage.  Phegley  was  to  bid  in  the  property,  and 
hold,  maintain,  and  preserve  the  possessory  title  in  trust 
for  himself  and  plaintiffs.  While  it  was  agreed  that 
plaintiiBfs*  property  and  the  trust  property  should  be 
sold  jointly  within  three  years  from  March  16,  1907, 
and  the  proceeds  divided  in  a  specified  manner,  the  title 
to  the  respective  properties  was  held  by  different  parties, 
and  the  duty  of  making  such  sale  or  procuring  a  pur- 
chaser was  not  imposed  upon  any  one ;  consequently  that 
might  have  been  done  by  either  of  the  parties  to  the 
agreement,  and  upon  a  purchaser  ready,  able,  and  will- 
ing to  buy  being  procured  by  either  and  brought  to  the 
other  party,  the  latter  would,  upon  proper  demand,  be 
under  obligation  to  convey.  This  does  not  seem  to  have 
been  done  prior  to  the  commencement  of  this  suit.  Pheg- 
ley, however,  first  assigned  to  Miss  Robinson  one-half 
of  his  equitable  interest,  and  later  the  remainder  thereof, 
whereupon  he  seems  to  have  withdrawn  from  any  active 
interest  or  participation  in  the  management  or  control 
of  the  property,  and  left  the  personal  obligations  he  had 
assumed  under  the  trust  agreement  to  be  done  and  per- 
formed by  his  assignee,  while  he  still  retained  the  bare 
legal  title.  A  trustee  may,  however,  convey  any  interest 
which  he  may  have  individually  in  the  subject-matter  of 
the  trust;  such  a  conveyance  not  being  regarded  as  a 
contravention  of  the  trust.  28  Am.  &  Eng.  Ency.  Law 
(2  ed.)  992. 

3.  He  can  not  abandon  the  trust  and  substitute  another 
in  his  place  as  trustee,  without  the  consent  of  those  inter- 
ested. Having  accepted  the  trust  and  proceeded  in  its 
execution,  he  cannot  thereafter,  by  his  act  or  default, 
bring  the  trust  to  an  end.  28  Am.  &  Eng.  Ency.  Law 
(2  ed.)  952. 

4.  Upon  his  refusal  further  to  act  an  equity  court  will 
either  compel  him  to  act  or  will  appoint  another  trustee 
in  his  place. 
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5.  If  the  averments  of  the  complaint  respecting 
defendant's  failure  to  do  the  requisite  amount  of  assess- 
ment work  on  the  incumbered  claims  are  taken  to  be 
true,  it  does  not  follow  that  the  agreement  to  sell  the 
two  properties  jointly  was  thereby  terminated,  and  the 
time  provided  in  the  agreement  for  the  enforcement  of 
plaintiffs'  lien  anticipated.  Plaintiffs'  remedy  was  either 
to  have  caused  the  necessary  work  to  be  done,  if  not 
hindered  or  prevented  by  defendants,  and  charge  the 
expense  thereof  to  the  party  bound  to  pay  under  the 
agreement,  or,  if  prevented,  to  have  applied  to  a  court 
of  equity  for  the  appointment  of  a  substituted  trustee 
for  that  purpose.  The  right  of  plaintiffs  and  time  to 
enforce  their  lien  is  expressly  limited  by  the  contract 
and  made  to  depend  upon  the  event  that  "no  sale  of  the 
joint  properties  be  made  within  the  time  limited  there- 
for," in  which  event  plaintiffs  "shall  be  entitled  to  have 
and  receive  out  of  said  mortgaged  lands  the  amounts  due 
them  upon  their  respective  *  *  judgments."  No  effec- 
tual sale,  however,  under  the  power  or  by  decree  of  the 
court  in  a  foreclosure  suit,  can  be  made  until  the  occur- 
rence of  the  event  upon  the  happening  of  which  a  sale 
or  foreclosure  is  authorized.  2  Jones,  Mort.  (4  ed.) 
Section  1174.  No  other  provision  of  the  agreement, 
either  expressly  or  by  implication,  anticipates  plaintiffs' 
right  to  foreclose  prior  to  the  expiration  of  the  three-year 
period  on  account  of  any  failure  or  neglect  on  the  part 
of  Phegley  to  comply  with  any  of  the  terms  of  the 
contract  during  that  time.  It  necessarily  follows  that 
defendant's  contention  that  the  suit  was  premature  must 
be  sustained. 

6.  The  conclusion  before  reached  necessarily  disposes 
of  the  entire  case ;  but,  as  the  remaining  point  will  be  a 
matter  of  controversy  in  any  new  suit  brought  to  enforce 
plaintiffs'  rights,  we  deem  it  proper    that    we    should 
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express  our  views  upon  that  matter  also.  Plaintiffs 
obtained  judgment  for  $200  as  damages,  and  for  $480 
salary,  claimed  to  be  due  Anderson  and  accrued  between 
the  time  of  the  commencement  of  this  suit  and  the  ren- 
dition of  the  decree.  The  damages  appear  to  have  been 
based  upon  a  claim  that  Anderson,  while  in  the  perform- 
ance of  his  duties,  moved  a  quantity  of  pipe  from  his  own 
claim  to  and  upon  the  incumbered  property,  and  it  was 
claimed  by  plaintiffs  that  it  would  cost  the  amount  allowed 
to  return  it.  Assuming  all  this  to  be  true,  it  is  no  more 
than  a  personal  claim  of  Anderson  against  Phegley,  or 
his  assignee,  to  be  recovered  in  a  separate  action  at  law, 
upon  the  latter's  covenant  to  pay ;  and  so  are  the  arrears 
Jn  salary  allowed,  even  though  we  should  assume  the 
amount  was  in  fact  earned. 

11  plaintiffs  jointly,  by  the  fault  or  negligence  of  the 
^ustee,  have  incurred  any  loss  or  expenses  in  causing 
the  assessment  work  to  be  done  necessary  to  preserve 
the  title  in  the  trustee  and  to  maintain  the  efficiency  of 
their  security,  they  would  without  doubt  be  entitled  to 
be  reimbursed  out  of  the  trust  estate,  and  to  tack  the 
amount  of  such  loss  or  expenses  on  to  their  liens;  but 
the  amounts  which  have  been  allowed  in  the  decree  are 
personal  to  Anderson  by  the  terms  of  the  written  agree- 
ment, and  were  to  be  paid  by  Phegley.  If  there  is  any 
recovery  for  such  claims,  it  must  be  by  Anderson  alone 
in  a  separate  action  against  the  party  who  agreed  to 
make  payment,  and  not  by  plaintiffs  jointly. 

The  decree  will  therefore  be  reversed,  and  the  suit 
dismissed,  without  prejudice  to  plaintiffs'  rights  to  insti- 
tute another  suit.  Reversed  :  Suit  Dismissed. 
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HENDERSON  v.  KEYNOLDS. 

[110  Pac.  979.] 

Trial — Findings  of  Fact — Supficibncy. 

1.  Findings  of  fact  by  the  court  must  include  all  the  material  issues, 
though,  where  it  adopts  the  theory  of  one  of  the  parties  antagonistic  to 
the  theory  of  the  adverse  party,  a  statement  of  all  the  facts  involved 
is  not  always  essential. 

Trial — Findings  op  Fact — Sufficiency. 

2.  Where,  in  an  action  for  services  in  effecting  a  sale,  the  answer 
admitted  the  performance  of  the  services  and  alleged  an  accounting  and 
settlement  and  payment  of  the  sum  agreed  to  be  due  plaintiff,  and  the 
reply  denied  the  allegation,  a  finding  that  defendant  was  indebted  to 
plaintiff  in  the  sum  sued  on  was  only  a  conclusion  of  law  and  did  not 
dispose  of  the  issues. 

From  Multnomah:  William  N.  Gatens,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

Of  the  two  causes  of  action  set  forth,  only  the  second 
is  involved  herein,  and  the  complaint,  referring  thereto, 
states  in  effect  that  about  November  10,  1907,  the  plain- 
tiff, at  the  special  instance  and  request  of  the  defendant, 
negotiated  and  effected  for  him  the  sale  of  a  bond  of  the 
Realty  Associates  of  Portland,  Oregon,  for  $10,000, 
which  sum  was  paid  by  the  purchaser  to  the  defendant, 
who,  in  consideration  of  the  services  so  performed  by 
the  plaintiff,  promised  to  pay  him  $333.33,  but  upon  a 
request  therefor  neglected  to  discharge  any  part  thereof. 

The  answer  denies  that  plaintiff  consummated  the  sale 
of  any  bond,  but  admits  that  he  introduced  a  person  to 
the  defendant  to  whom  the  latter  sold  certificates  of 
indebtedness  amounting  to  $16,000.  For  a  further 
defense  it  is  alleged,  in  substance,  that  the  parties  hereto 
thereafter  had  an  accounting  and  settlement  of  all  their 
dealings,  whereupon  it  was  agreed  that  plaintiff  should 
receive  for  all  his  services  so  performed  $400,  which  sum 
had  been  paid  to  him  by  the  defendant. 


\ 
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The  reply  put  in  issue  the  allegations  of  new  matter 
in  the  answer,  and,  the  cause  having  been  tried  without 
the  intervention  of  a  jury,  the  court  found  from  the 
testimony  received  the  following  facts: 

•  "That  the  allegations  contained  in  the  second  cause  of 
action  as  contained  in  plaintiff's  complaint  are  true,  and 
that  defendant  is  indebted  to  the  plaintiff  in  the  sum  of 
$333.33." 

As  a  conclusion  of  law  deducible  therefrom,  the  court 
found  as  follows : 

,  "That  as  to  the  second  cause  of  action  stated  in  plain- 
tiff's complaint  plaintiff  is  entitled  to  a  judgment  against 
defendant  for  the  sum  of  $333.33,  together  with  his  costs 
and  disbursements  herein." 

A  judgment  having  been  rendered  in  accordance  with 
such  findings,  the  defendant  appeals.  Reverse^). 

^^J*  appellant  there  was  a  brief  over  the  names  of 
^^'  Oan  J.  Malarkey  and  Ephraim  B.  Seabrook,  with 
an  oral  argument  by  Mr.  Seabrook. 

For  respondent  there  was  a  brief  over  the  names  of 
Ut.  a.  H,  McCurtain  and  Mr.  H.  Daniel^  with  an  oral 
argument  by  Afr.  Daniel. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  It  is  contended  that  the  findings  made  by  the  court 
do  not  support  the  judgment,  and,  such  being  the  case, 
an  error  was  committed  in  awarding  a  recovery  against 
the  defendant.  The  rule  is  settled  in  this  state  that, 
when  a  cause  is  tried  without  the  interposition  of  a 
jury,  the  findings  of  fact  made  by  the  court  must  be  as 
extensive  as,  and  include,  all  the  material  issues  involved : 
Drainage  District  v.  Crow,  20  Or.  535  (26  Pac.  845) ; 
Moody  v.  Richards,  29  Or.  282  (45  Pac.  777)  ;  Daly  v. 
Larsen,  29  Or.  535  (46  Pac.  143).  When,  however,  in 
its  findings  of  fact  the  court  adopts  the  theory  of  one  of 
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the  parties,  which  hjrpothesis  is  necessarily  antagonistic 
to,  and  decisive  of,  the  assumption  made  by  the  adverse 
party,  a  statement  of  all  the  facts  involved  is  not  always 
essential:  Lewis  v.  First  National  Bank,  46  Or.  182  (78 
Pac.  990) ;  Freeman  v.  Trummer,  50  Or.  287  (91  Pac. 
1077) ;  Naylor  v.  McColloch,  54  Or.  305  (103  Pac.  68), 

2.  The  findinfiT  herein  that  the  averments  of  the  com- 
plaint are  true  and  that  the  defendant  is  indebted  to 
plaintiff  in  the  sum  of  $333.33  might  seem  to  negative 
the  allegations  of  the  answer  in  respect  to  the  defense 
of  accord  and  satisfaction.  The  statement  of  the  indebt^ 
edness  thus  noted,  though  made  as  a  finding  of  fact,  is 
only  a  conclusion  of  law  without  the  specification  of  the 
particular  facts  on  which  the  deduction  is  based.  In 
Kane  v.  Rippey,  22  Or.  299,  302  (29  Pac.  1005,  1006),  the 
court,  referring  to  a  similar  deduction,  says :  "These  are 
not  findings  of  fact,  but  naked  legal  conclusions."  To 
the  same  effect,  see,  also,  Oregon  Auto-Dispatch  v.  Port. 
Cordage  Co.,  51  Or.  583,  588  (94  Pac.  36:  95  Pac.  498). 

The  answer  practically  admits  the  averments  of  the 
second  cause  of  action,  respecting  the  performance  of 
plaintiff's  services,  but  alleges  an  accord  and  satisfac- 
tion in  full  settlement  of  the  plaintiff's  demands.  This 
allegation  having  been  denied  in  the  reply,  the  issue  thus 
formed  was  material,  and  the  finding  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  $333.33  does  not, 
in  our  opinion,  necessarily  dispose  of  the  cause. 

Assuming  that  the  allegations  of  the  complaint  were 
admitted  by  the  answer  so  that  specific  findings  of  fact 
conformable  to  the  averments  of  plaintiff's  primary 
pleading  were  unnecessary,  the  failure  to  find  in  relation 
to  the  alleged  payment  necessitates  a  reversal  of  the 
judgment,  and  a  new  trial,  which  are  ordered. 

Reversed. 
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Argued   Augrust    9,    decided    September    27,    1910. 

LEVINS  V.  STAEK. 

[1^0    Pac.    980.] 

Partnership — Action  by  Partnbh — Parties. 

1-  At  common  law,  a  partner  may  not  sue  in  hia  own  name  on  a 
Ann's  claim,  tliough  the  copartner  has  assigned  to  him  his  interest 
therein,  except  in  the  case  of  negotiable  instruments,  but  the  assign- 
ment gives  to  the  assignee  the  right  to  use  the  name  of  the  assignor  to  col- 
lect the  claim  in  their  joint  names,  and  under  the  code  the  assignee  msLy 
sue  In  his  own  name  as  the  real  party  in  interest. 

Partnership — Action  by  Partner — Pleading  and  Proof. 

2-  Since  a  partner  suing  in  his  own  name  on  a  firm's  claim  must 
*lie«e  the  fact  of  the  vesting  of  the  legal  or  equitable  title  thereto  in  him, 
and  an  averment  of  an  assignment  of  the  copartner's  interest  in  the 
claim  must  be  made  when  the  allegations  are  put  in  issue  by  denial, 
^y  are  material,  and  must  be  proved. 

Assignments — Chose  in  Action — Sufficiency  of  Assignment. 

3-  Any  declaration  either  in  writing  or  oral,  showing  an  intention  to 
tianafer  a  chose  In  action,  is  effectual  as  an  assignment  thereof,  if  it 
^'oounta  to  an  appropriation  to  the  assignee. 

-^"BlONMENTS CHOSB    IN    ACTION — EQUITABLE    ASSIGNMENTS. 

^'  ^n  equity  anything  showing  an  intention  to  assign  a  chose  in  action 

**'*^  Side  and  an  assent  to  receive  on  the  other  operates  as  an  assign- 
ment it 

^  sustained  by  a  sufficient  consideration. 

^'O^MENTS ACTION    BY    ASSIGNEE — DEFENSES. 

^    defendant    sued   on    a   chose    in    action    by   an    assignee    thereof 
CfttOl^t  question   the  assignment  on   the   ground   that   there   was  no   con- 
lH&^tatloA  therefor,  but  the  assignee  may  sue  thereon  if  the  title  to  the 
cbose  passed. 

Partnership — Action  by  Partner — Parties. 

6.  A  statement  by  a  partner  that  his  copartner  should  take  a  firm 
claim,  and  should  take  care  of  it,  as  the  partner  was  going  away,  was 
not  an  assignment  of  the  partner's  interest  in  the  claim  to  the  copartner, 
and  he  could  not  sue  thereon  in  his  own  name. 

From  Douglas :    James  W.  Hamilton,  Judge. 

This  is  a  suit  by  A.  J.  Levins  against  W.  H.  Stark  and 
H.  H.  Stark,  partners,  doing  business  under  the  firm 
name  and  style  of  Stark  Lumber  Company,  and  T.  E. 
Bledsoe,  trustee  in  bankruptcy.  From  a  decree  foreclos- 
ing certain  alleged  loggers'  liens  in  favor  of  plaintiff, 
defendants  appeal.  Reversed:  Suit  Dismissed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Fullerton  &  Orcutt,  with  an  oral  argument  by 
Mr.  Albert  N.  Orcutt 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  John  A.  Bttchanan. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

Defendant  T.  E.  Bledsoe,  assignee  in  bankruptcy  of 
defendants  W.  H.  Stark  and  H.  H.  Stark,  partners,  com- 
prising the  firm  of  the  Stark  Lumber  Company,  insolvent 
debtors,  has  appealed  from  a  decree  foreclosing  an  alleged 
logger's  lien,  filed  on  January  23,  1908,  by  A.  J.  Levins 
and  Ehner  Chambers,  partners  under  the  firm  name  of 
Levins  &  Chambers,  claiming  a  lien  upon  a  number  of 
sawlogs  and  a  quantity  of  lumber  manufactured  there- 
from for  work  done  in  cutting  and  delivering  logs.  The 
suit  is  prosecuted  by  Levins  as  the  sole  owner  of  the 
claim,  who  alleges  in  his  complaint  that  after  the  filing 
of  the  lien  notice,  and  prior  to  the  commencement  of  the 
suit,  the  partnership  firm  of  Levins  &  Chambers,  for  a 
valuable  consideration,  assigned  and  transferred  to  him 
their  demand  under  the  said  lien,  and  that  he  is  the  owner 
and  holder  thereof.  This  averment  is  denied  by  the 
answer.  On  direct  examination  plaintiff  testified  in  gen- 
eral terms  that  such  an  assignment  had  been  made,  but  on 
cross-examination  he  admitted  that  such  was  not  the  fact ; 
that  he  was  not  the  owner  of  the  whole  claim ;  that  he  and 
Chambers  are  still  partners ;  and  that  Chambers  still  owns 
his  share.  Again,  in  response  to  leading  questions  on 
redirect  examination,  he  was  induced  to  say  that  for  the 
purpose  of  this  suit  there  was  a  verbal  agreement  between 
Chambers  and  himself.  On  re-cross-examination,  however, 
he  stated  that  he  had  not  purchased  Chambers'  interest, 
but  that  Chambers  told  him  to  take  it  (referring  to  this 
claim)  and  take  care  of  it,  as  he  was  going  away  and 
would  not  be  there. 
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1.  At  common  law  one  partner  could  not  sue  in  his  own 
name  upon  a  firm  claim,  even  though  his  copartner  had 
assigned  to  him  all  interest  in  such  claim,  except  in  the 
case  of  negotiable  instruments,  but  such  assignment  gave 
the  assignee  the  right  to  use  the  name  of  the  assignor  so 
as  to  enable  him  to  collect  the  claim  in  their  joint  names 
for  his  own  separate  use.  Under  the  Codes,  however, 
such  assignee  may  sue  in  his  own  name  as  being  the  real 
party  m  interest :  15  PL  &  Pr.  858,  859 ;  Pomeroy's  Code 
Rem.  (4ed.)  §64. 

2.  All  the  facts  showing  the  vesting  of  the  legal  or 
equitable  title  in  plaintiff  should  be  alleged,  and,  being  put 
at  issue  by  denial,  constitute  a  material  issue,  necessary 
to  be  established  to  enable  plaintiff  to  recover :  Baxter  v. 
HaH,  104  Cal.  344  (37  Pac.  941) ;  Overholt  v.  Dietz,  43 
Or.  194  (72  Pac.  695)  ;  Gregoire  v.  Rourke,  28  Or.  275, 
277  (42  Pac.  996.) 

S.  An  averment  of  the  assignment  must  be  made  to 
show  title:  Travis  v.  Tobias,  8  How.  Prac.  (N.  Y.)  333. 
The  Tegular  mode  of  transferring  a  debt  is  by  an  instru- 
ment purporting  to  assign  it,  but  no  special  form  is  neces- 
sary. Any  declaration,  either  in  writing  or  by  word  of 
niouth,  that  a  transfer  is  intended,  will  be  effectual,  pro- 
viding it  amounts  to  an  appropriation  to  the  assignee. 

4.  In  equity  the  rule  is  that  anything  showing  an  intend 
tion  to  assign  on  the  one  side,  and  from  which  an  assent  to 
receive  may  be  inferred  on  the  other,  will  operate  as  an 
assignment  if  sustained  by  a  sufficient  consideration.  The 
form  of  words  used  in  making  the  agreement  is  not  alone 
to  receive  attention,  but  all  the  circumstances  of  the  trans- 
action are  to  be  considered :  1  Beach,  Mod.  Equity  Jur. 
§326. 

5.  But  in  Gregoire  v.  Rourke,  28  Or.  275,  277  (42  Pac. 
996) ,  this  court  committed  itself  to  the  doctrine  that,  if 
the  assignment  is  actually  made,  the  defendant  cannot 
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question  it  upon  the  grround  that  there  was  no  considera- 
tion, and  that  the  assignee  is  authorized  to  sue  thereon  if 
the  title  to  the  chose  passed. 

6.  The  declaration  which  plaintiff  testified  Chambers 
made  to  him  with  reference  to  the  lien  does  not  evidence 
any  intent  on  his  part  to  transfer  a  title  to  Levins  or  any 
right  to  sue  thereon  in  his  own  name,  and  is  not  sufficient 
to  make  a  prima  facie  case  for  plaintiff. 

The  decree  will  therefore  be  set  aside,  and  the  suit  dis- 
missed. Reversed:    Suit  Dismissed. 


Argued  May  4,  decided  June  14,  rehearing  denied  October  4,  1910. 

SHAW  V.  PEOFFITT. 

[109  Pac.  584;  110  Pac.  1092.] 

Words  and  Phrases — "Right." 

1.  The  word  "right"  denotes,  among  other  things,  "property,"  "interest," 
j                            "power,"  "prerogative,"   "Immunity,"  and  "privilege"  ;  and  in  law  is  most 

frequently  applied  to  property  in  its  restricted  sense.     As  an  enforceable 
I  legal  right  it  means,  that  which  one  has  a  legal  right  to  do. 

Waters    and   Water    Courses  —  Water    Rvghts  —  Establishment  — 
Pleading. 

2.  An  allegation  of  a  "right"  to  maintain  a  ditch  admits  of  an  ease- 
ment as  well  as  a  bare  parol  license. 

Easements — "Right  of  Way." 

3.  A  "right  of  way"  Is  an  easement  of  perpetual  use,  a  charge  or 
burden  upon  the  land  of  one  for  the  benefit  of  another. 

Waters  and  Water  Courses — Right  of  Wat  for  Irrigation  Ditch. 

4.  A  letter  acknowledging  a  request  for  a  right  of  way  for  an  irrigation 
ditch  and  stating  "Go  ahead.  The  more  ditches  you  build,  the  better  It 
will  suit  me" — granted  a  right  of  was',  and  not  a  mere  revocable  license. 

Licenses — Consideration. 

5.  An  easement  or  irrevocable  license  may  be  supported  by  a  benefit 
accruing  to  the  licensor  as  well  as  by  payment  to  him. 

Waters   and    Water   Courses  —  Easement  —  DrrCHES  —  Consent    of 
Owners. 

6.  Land  owned  by  one's  wife  and  daughter  became  subject  to  his  grant 
of  a  right  of  way  for  an  Irrigation  ditch,  though  they  did  not  assent 
thereto,  where  he  controlled  the  land  and  afterwards  acquired  title  thereto. 

Waters  and  Water  Courses — Contracts — Equitable  Rights. 

7.  The  construction  of  an  irrigation  ditch  for  one-fourth  of  a  mile  under 
a   parol   contract   is   sufficient   part    performance   to   give   the   licensee   an 
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I  equitable  right    to    complete    and    maintain    the    ditch    according    to    the 

contract 

WATIR8  AND   WaTBR   CoURSBB — IRRIQATION    DrTCHBS RIGHT8    OF    LtAND- 

0WNIR8. 

8.  The  owners  of  land  through  which  an   irrigation  ditch  was  main- 

I  tatned  could  not  take  water  therefrom  nor  interfere  with  the  appropriator's 

use  of  the  water,   even   if  the  ditch  was  maintained  under  a  revocable 

ilcense. 

Watbhs  and  Wathr  C0URSB8 — Injunction — Intbrfbrbncb  wfth  Irri- 
gation Ditch. 

9-  Injunction  lies  to  prevent  unlawful  interference  with  the  water  rights 
of  the  owner  of  an  irrigation  ditch  by  the  owners  of  the  land  through 
which  it  extends. 

UcBNSEB — Revocation. 

10.  A  license,  implied  from  silence  or  acquisition  with  knowledge  of  the 
expenditures,  is  not  made  irrevocable  by  expenditures  made  in  permanent 
improvements  in  reliance  thereon ;  but  an  express  license,  under  such  cir- 
cunwtancea,  is  irrevocable. 

EA8BM8NT8 MANNBR  OP  CREATION. 

11-  While  ordinarily  an  easement  can  be  created  only  by  writing  under 
■eal.  it  may  be  created  by  adverse  user,  by  estoppel,  or  part  performance 
of  a  parol  agreement 

^ClNBKS — KA8BMBNT8. 

12.  An  express  oral  license,  becoming  irrevocable  by  execution,  by 
expenditures  in  permanent  improvements  in  reliance  thereon,  inuring  to  the 
benefit  of  the  licensor,  if  relating  to  the  use  or  occupation  of  real  estate, 
*^™««  an  easement 


\ 
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LiCBNBM — Revocation — Fraud — Estoppel. 

13.  The  licensor's  attempted  revocation  of  the  express  license,  which  has 
been  executed  by  expenditures  in  permanent  improvements  by  the  licensee 
10  the  knowledge  of  the  licensor,  is  a  fraud,  against  which  equity  will 
relieve  by  estoppel. 

Watbhs  and  Water  Courses — License — Revocation. 

14.  The  license:  "I  have  just  •  •  found  your  letter  •  •  asking  for 
right  of  way  through  my  land  in  P.  Would  say  go  ahead.  The  more 
ditches  you  build,  the  better  It  will  suit  me" — is  express  authority  to  con- 
struct the  ditch,  contemplating  a  permanent  right  of  way,  so  as  to  make  it 
Irrevocable  after  permanent  improvements  in  reliance  thereon. 

Waters  and  Water  Courses — Depiniteness  of  License 

15.  Though  a  license  to  construct  a  ditch  on  the  licensor's  land  is  indefi- 
nite as  to  location  and  extent,  It  becomes  definite  In  such  respects  when 
located  and  constructed. 

Licenses — Revocation — Grantee  of  Licensor. 

16.  A  license,  irrevocable  as  to  the  licensor,  is  binding  on  his  grantee 
taking  with  notice. 

ft 

Waters  and  Water  Courses — Revocation  of  License — Grantee  or  Li- 
censor— Notice. 

17.  A  grantee  of  land,  knowing  of  a  ditch  through  It  and  of  another's 

claim  to  an  irrevocable  license  therefor,  has  notice  of  his  rights. 
Sig.  7 
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Estoppel — Pleading  by  Plaintifp. 

18.  The  answer,  in  an  action  to  have  interference  with  plaintiff's  license 
enjoined,  having  contained  only  admissions  and  denials,  it  was  not  neces- 
sary for  plaintiff  to  plead  estoppel ;  and,  had  the  answer  raised  the  question 
of  the  statute  of  frauds,  or  that  the  license  was  in  parol,  estoppel  would 
not  have  to  be  pleaded  by  reply,  but  could  be  raised  by  demurrer,  the  com- 
plaint having  set  up  the  facts  necessary  to  make  the  license  irrevocable. 

Waters  and  Water  Courses — Revocation  op  License — Sbtoppbl — Sub- 
sequent Acquired  Title  of  Licensor. 

19.  Defendant,  acting  as  owner  of  land,  having  granted  plaintiff  a 
license  to  construct  a  ditch  through  it,  and  having  thereafter  acquired  the 
title,  while  recognizing  the  right  of  plaintiff,  who,  supposing  the  land 
belonged  to  defendant,  had  at  ^reat  expense  partly  constructed  the  ditch,  is 
estopped  to  revoke  the  license,  the  same  as  though  he  had  been  the  owner 
when  he  granted  it. 

Mr.  Justice  Kino  dissenting. 

From  Union :    John  W.  Knowles,  Judge. 

This  is  a  suit  by  John  Shaw  against  T.  N.  Proffitt  and 
Joe  Carter  enjoining  defendants  from  in  any  manner 
interfering  with  a  certain  canal  or  ditch  built  by  plaintiff 
across  the  lands  of  defendants,  under  an  irrevocable 
license. 

From  a  decree  in  favor  of  plaintiff,  defendants  have 
appealed.  Affirmed. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Butcher,  Clifford  &  Correll,  with  an  oral  argru- 
ment  by  Mr.  Morton  D.  Clifford. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Finn  &  Lomax,  with  an  oral  argument  by  Mr. 
Leroy  Lomax. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court, 

Mr.  Justice  King  dissenting. 

Defendant  has  appealed  from  a  decree  declaring  plain- 
tiff to  be  the  owner  of  a  certain  canal  or  irrigating  ditch 
built  by  him  across  defendant's  lands,  under  an  irrevoca- 
ble license,  the  right  to  the  uninterrupted  usd  and  enjoy- 
ment of  the  same  for  the  purpose  of  conveying  water  to 
his  lands  for  irrigation,  and  perpetually  enjoining  defend- 
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ant  from  interfering  with  such  ditches.  Plaintiff  alleged 
that  he  obtained  from  Proffitt  and  his  predecessors  in 
interest  the  right,  consent,  permission,  and  license  to 
excavate,  use,  and  maintain  a  main  ditch,  called  his 
"upper  ditch,'*  which,  as  originally  constructed,  was  4V^ 
feet  in  width  at  the  top  and  from  1^^  to  3  feet  in  depth 
and  to  use  a  certain  canyon  or  gulch,  leading  from  his 
roain  ditch  on  the  west  side  of  defendant's  land  easterly 
to  a  lateral  or  part  of  the  "lower  ditch,"  first  excavated 
^y  him,  and  leading  to  the  S.  W.  ^4  of  section  33,  an  iso- 
lated portion  of  his  lands.  The  decree  was  in  plaintiff's 
favor  as  to  the  upper  ditch,  but  against  him  as  to  the 
^ght  to  use  the  said  canyon  or  gulch. 

The  facts  appear  to  be  that  in  1895  plaintiff  owned  in 
Powder  River  Valley,  Union  County,  about  1,400  acres  of 
dry,  arid  land,  including  the  N.  i/^  of  section  32  (except 
the  S.  E.  14.  of  the  N.  E.  14),  the  S.  W.  14  of  section  33 
and  the  E.  1/2  and  N.  E.  14  of  N.  W.  14  of  section 
31,  all  in  township  5  S.,  range  39  E.,  of  Willamette 
Meridian.  This  land  was  covered  with  sagebrush 
and  bunch  grass,  and  without  the  aid  of  artificial 
irrigation  would  produce  little  or  no  crops,  but  with 
suflicient  water  would  bring  forth  abundant  crops 
of  hay  and  grain.  The  water  supply  available  for 
irrigating  these  lands  was  Wolf  Creek,  some  12  miles 
distant  from  the  N.  1/2  of  section  32,  and  Anthony  Creek, 
about  6  or  8  miles  further  off.  To  bring  this  water  to  the 
plaintiff's  lands,  it  was  necessary  to  cross  sections  5  and 
6  m  township  6  south,  lying  immediately  south  of  the 
plaintiff's  lands.  At  that  time  these  sections  were  open, 
uninclosed  lands,  apparently  a  part  of  the  public  domain. 
Plaintiff,  not  knowing  to  whom  they  belonged,  if  any  one 
besides  the  State  or  the  United  States,  for  the  purpose  of 
bringing  this  water  to  his  lands,  commenced  and  com- 
pleted in  the  fall  of  1895  the  excavation  of  about  2 14 
miles  of  ditch,  which  began   upon  his  own   land   and 
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extended  southerly  approximately  through  the  middle  of 
section  32,  and  about  to  the  center  of  section  5,  intending 
later  on  to  extend  the  ditch  to  Wolf  Creek,  the  source  of 
supply.  The  following  spring  he  began  at  Wolf  Creek, 
and  constructed  the  ditch  towards  his  place,  crossing  the 
south  line  of  section  6,  township  6  S.,  at  about  the  middle 
of  the  S.  W.  l^  of  the  S.  E.  14  thereof,  and  continuing 
northerly  through  the  E.  i/^  of  that  section ;  thence  in  a 
northeasterly  direction  to  the  junction  with  the  piece  of 
ditch  first  constructed.  Because  of  an  erroneous  survey, 
establishing  the  grade,  water  would  not  flow  through  the 
part  first  dug.  He  therefore  dug  a  new  ditch  upon  a  lower 
grade  (which,  with  its  laterals,  is  known  and  designated 
in  the  record  as  plaintiff's  "lower  ditch"),  beginning 
about  three-eighths  of  a  mile  north  of  the  center  of  section 
5,  and  running  northerly  in  the  same  general  direction  a 
short  distance  to  the  east  of  the  abandoned  ditch.  This 
ditch  branched  near  the  center  of  section  82,  one  branch 
extending  southeasterly  to  the  S.  W.  V4,  of  section  33,  and 
the  other  branch  extending  northerly  onto  section  32. 
But,  when  completed,  it  was  found  that  the  northerly 
branch  was  too  low  to  carry  water  into  a  large  reservoir, 
constructed  by  plaintiff  at  the  northwest  comer  of  section 
32  for  storing  water  for  use  after  the  natural  flow  had 
ceased.  This  could  be  remedied  only  by  going  up  the 
ditch  about  2%  or  3  miles  onto  the  N.  W.  V^  of  the  S.  E. 
l^  of  section  6,  and  making  a  diversion  from  the  main 
ditch  at  a  point  near  the  south  line  of  that  40-acre  tract, 
and  meandering  thence  westerly  about  a  quarter  of  a 
mile;  thence  northeasterly  through  section  6,  and  along 
the  section  line  between  sections  5  and  6  and  31  and  32,  to 
plaintiff's  reservoir,  the  general  course  of  the  ditch  being 
upon  higher  land  and  around  the  heads  of  dry  gulches, 
which  extended  downward  easterly  through  the  defend- 
ant's lands.  At  and  prior  to  the  time  plaintiff  dug  these 
ditches  he  was  uninformed  as  to  the  owner  of  these  lands. 
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which  were  wild  and  uncultivated,  and  of  the  same  arid 
character  as  plaintiffs  lands.  However,  before  excavat- 
ing the  ditch  now  in  controversy,  which  is  called  plain- 
tiff's "upper  ditch,"  he  learned  that  one  Jesse  Failing, 
then  living  at  Pendleton,  some  100  miles  distant,  was  the 
owner,  to  whom,  in  August,  1899,  plaintiff  wrote  a  letter, 
asking  him  for  a  right  of  way  for  an  irrigating  ditch 
across  his  lands.  This  letter  was  not  introduced  in  evi- 
dence, but,  the  nonproduction  thereof  being  explained  to 
the  court's  satisfaction,  oral  testimony  of  its  contents  was 
received.  Under  date  of  August  31st  Failing  answered  as 
follows:  "I  have  just  returned  after  an  absence  of  a 
month  and  found  your  letter  of  the  19th  inst.,  asking  for  a 
right  of  way  through  my  land  in  Powder  River  Valley. 
Would  say,  go  ahead,  the  more  ditches  you  build  the  better 
it  will  suit  me."  At  that  time  Failing  owned,  and  had 
owned  since  1884,  all  of  section  5,  and  the  E.  1/2  of  section 
6.  His  wife,  M.  C.  Failing,  owned  the  S.  W.  Vi  of  section 
6,  all  in  township  6  south,  and  Edith  Failing,  his  daughter, 
owned  the  S  i/^  of  section  32,  in  township  5  south.  Plain- 
tiff received  this  letter,  and  thereafter,  in  the  fall  of  that 
year,  or  the  spring  of  1900,  began  the  excavation  of  his 
upper  ditch,  but  dug  only  about  one-quarter  of  a  mile, 
beginning  on  the  N.  W.  V4,  of  S.  E.  14*  section  6,  near  the 
middle  of  the  southern  boundary  thereof,  and  extended 
the  ditch  westerly  and  southwesterly  onto  the  S.  W.  1/1.  of 
that  section.  He  then  ceased  digging  for  the  time,  allow- 
ing the  water  to  flow  from  the  end  of  the  ditch  so  extended 
down  a  natural  depression  or  dry  gulch,  until  it  reached 
the  lower  level  of  plaintiff's  former  ditch,  through  which 
it  passed  onto  his  land,  where  it  was  used  for  irrigation 
purposes.  This  system  was  employed  without  further 
change  until  in  1902,  in  the  early  part  of  which  year, 
Jesse  Failing  contracted  to  sell  these  lands,  including  the 
lands  in  his  wife's  and  daughter's  names,  to  James  Rus- 
sell and  the  defendant  jointly,  who  were  engaged  in  the 
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butcher  business  and  desired  the  land  for  pasturing  beef 
cattle.  Before  purchasing,  these  parties  visited  the  land, 
saw  plaintiff's  ditches  thereon,  but  made  no  inquiry  of  him 
as  to  the  extent  of  his  rights.  On  April  25,  1902,  Mrs. 
Failing  and  her  daughter  conveyed  their  lands  to  Jesse 
Failing,  and  on  the  same  date  the  latter  conveyed  his  land, 
and  that  conveyed  to  him  by  his  wife  and  daughter,  to 
Russell  and  defendant  Proffitt.  In  the  month  of  May  fol- 
lowing, Russell,  who  seems  to  have  arranged  for  the  pur- 
chase of  these  lands  for  himself  and  defendant,  and  gen- 
erally to  have  been  managing  their  joint  business  enter- 
prises, visited  the  premises  and  rode  over  the  land,  in 
company  with  plaintiff,  for  the  purpose  of  viewing  the 
lines  between  their  respective  lands.  At  that  time  plain- 
tiff explained  to  Russell  the  character  and  purpose  of  the 
ditches,  and  the  failure  of  the  "lower  ditch"  to  accom- 
plish the  purpose  desired ;  that  he  wished  to  complete  the 
"upper  ditch,"  so  that  it  would  be  high  enough  to  deliver 
the  water  into  the  reservoir  at  the  northwest  comer  of 
section  32 ;  that  he  had  a  right  of  way  from  Failing,  but 
had  not  had  time  to  dig  the  ditch.  Plaintiff  testifies  that 
Russell  said  in  response:  "I  don't  see  that  it  will  make 
any  difference  any  more  than  the  higher  up  the  gulch  it  is 
the  better  it  will  make  the  grass."  Russell  admits  he  had 
such  a  conversation  with  defendant.  The  result  of  that 
conversation,  however,  does  not  appear,  nor  could  Russell 
remember  whether  he  afterwards  had  any  conversation 
with  plaintiff.  On  cross-examination  he  testifies  that, 
when  plaintiff  said  he  had  a  right  of  way  from  Failing,  he 
understood  reference  was  made  to  the  old  ditches;  that 
plaintiff  wished  permission  to  change  the  location  from 
the  lower  to  the  upper  ditch,  and  would  abandon  the 
lower  ditches,  which  witness  and  his  co-tenant  could  use 
for  irrigating  their  own  land,  by  making  a  reservoir  a 
mile  or  a  mile  and  a  half  back  of  their  place  distinct  and 
separate  from  plaintiff's  system.    The  feasibility''  of  this 
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plan  was  suggested  to  Russell  by  one  Chenault  at  that 
time  in  the  employ  of  Russell  and  Proffitt,  and  who  was 
present  and  took  part  in  the  conversation.  On  redirect 
examination  Russell  states  that  he  does  not  remember 
whether  in  the  conversation  he  had  with  plaintiff  in 
May,  plaintiff  made  the  statement  that  he  had  a  right  of 
way  from  Failing,  but  says : 

"He  (plaintiff)  told  me  later  on  he  had  a  right  from 
Failing,  and  he  may  have  told  me  at  that  time.  I  don't 
know." 

From  this  evidence  it  may  be  plainly  inferred  that 
Russell  had  two  conversations  with  plaintiff  about  his 
right  to  dig  the  ditch  across  defendant's  lands,  and  that 
probably  one  of  these  conversations  was  subsequent  to  the 
time  Russell  conveyed  to  Proffitt  the  substance  of  his  con- 
versation with  plaintiff.  The  defendant  makes  no  denial 
that  he  had  a  conversation  with  his  co-tenant,  Russell, 
concerning  plaintiff's  ditches.  Immediately  after  having 
purchased  the  land  in  1902,  Russell  and  Proffitt  caused 
the  same  to  be  fenced,  and  thereafter  used  it  for  pastur- 
ing beef  cattle,  keeping  from  200  to  300  head  thereon.  On 
June  8,  1904,  Russell  sold  and  conveyed  to  defendant  his 
interest  in  the  land,  which  thereafter  was  occupied  and 
used  by  defendant  for  the  same  purpose.  Plaintiff,  rely- 
ing upon  his  supposed  right  of  way  from  Failing  and  the 
assent  of  Russell,  if  not  also  that  of  defendant,  completed 
in  1902  his  upper  ditch  to  his  reservoir,  and  thereafter 
conveyed  water  through  the  same  to  his  reservoir  and 
lands,  irrigating  and  cultivating  something  over  600  acres, 
and  at  the  time  this  suit  was  brought  his  land  was  highly 
improved  and  productive. 

It  is  admitted  by  the  defendant  that  annually  for  four 
or  five  years  prior  to  1908,  he  cut  plaintiff's  ditch  and  took 
water  therefrom  for  his  own  use  without  the  consent  and 
against  the  objections  of  plaintiff.  About  the  month  of 
July,  1908,  when  plaintiff's  tenant  was  irrigating  his  crop 
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on  the  N.  W.  ^4  of  section  33,  by  taking  the  water  out  of 
the  main  ditch,  on  the  west  line  of  section  32,  and  allowing 
it  to  run  down  a  dry  gulch  or  canyon  to  the  plaintiff's 
lower  ditch,  thence  through  the  easterly  branch  thereof 
to  said  land,  the  defendant  caused  his  tenant  to  take  all 
the  water  flowing  down  through  the  said  natural  water 
course  and  to  turn  it  into  a  reservoir  on  his  own  lands, 
about  the  center  of  the  S.  %  of  section  32,  which  he  had 
constructed,  and  used  for  conserving  a  supply  of  water 
for  the  use  of  his  stock  when  the  water  should  cease 
flowing  through  plaintiff's  ditch  in  the  dry  season. 
Although  defendant  testifies  that  he  at  different  times 
cut  plaintiff's  main  ditch,  allowing  the  water  to  flow 
down  on  his  own  lands,  not  for  the  purpose  of  using  the 
water,  but  for  the  purpose  of  disputing  the  plaintiffs 
right  to  maintain  the  ditch,  we  are  satisfied  the  evidence 
clearly  establishes,  even  by  defendant's  own  witnesses, 
that  he  and  Russell,  while  they  were  joint  tenants,  and 
the  defendant  afterwards,  depended  upon  the  water  in 
plaintiff's  main  ditch  to  supply  the  stock  feeding  in  his 
inclosure,  and  that  there  was  not  during  the  dry  season 
of  the  year  sufficient  natural  water  on  the  defendant's 
lands  to  supply  any  considerable  part  of  the  needs  of  his 
stock,  and  that  before  Russell  conveyed  to  the  defendant 
they  caused  to  be  constructed  on  their  own  land  two 
reservoirs,  which  from  time  to  time,  without  plaintifiTs 
consent,  they  filled  with  water  by  cutting  plaintiff's  ditch, 
and  allowing  the  water  to  flow  down  the  otherwise  dry 
gulches  to  such  reservoirs,  and  that  they  did  this  for  the 
purpose  of  being  sure  of  a  supply  of  drinking  water  for 
their  stock,  after  the  natural  flow  of  water  in  the  irri- 
gating ditches  should  cease.  Prior  to  1905,  plaintiff  pro- 
cured his  supply  of  water  solely  from  Wolf  Creek,  but 
his  rights  thereto  were  subject  to  the  prior  rights  of 
others,  and  hence  his  supply  frequently  failed  as  early 
as  July.     In  that  year,  still  relying  upon  his  supposed 
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right  to  maintain  his  main  ditch  on  the  defendant's  lands, 
he  extended  his  main  ditch  from  Wolf  Creek  on  to 
Anthony  Creek,  a  distance  of  some  eight  miles,  where 
he  procured  an  additional  supply,  and  thereafter  he  had 
water  in  his  ditches  sufficient  for  his  needs,  until  as  late 
as  August  25th.  Plaintiff's  ditch  upon  defendant's  land 
was  not  so  inclosed  as  to  prevent  access  thereto  by  the 
cattle,  which,  so  long  as  water  was  flowing  in  the  ditch, 
were  at  liberty  to  drink  therefrom.  This  must  necessarily 
be  of  considerable  benefit  to  defendant's  pasture  lands, 
and  he  has  profited  thereby.  We  are  satisfied  such  bene- 
fit was  contemplated  by  Failing  when  writing  to  plain- 
tiff, and  by  defendant  and  Russell,  when  they  fenced  their 
land  and  permitted  plaintiff  to  proceed  with  the  comple- 
tion of  his  ditch. 

1.  It  is  strenuously  urged  by  defendant's  counsel  that, 
under  the  pleadings  in  this  case,  plaintiff  stands  on  a  bare 
parol  license,  which  he  claims  to  have  obtained  from  the 
defendant  and  his  predecessors  in  interest  and  that,  there- 
fore, plaintiff  is  precluded  from  obtaining  the  full  effect 
of  his  evidence.  We  do  not  agree  with  such  restricted 
interpretation  of  the  language  found  in  the  complaint. 
It  is  averred  that  plaintiff  obtained  the  "right"  as  well 
as  the  ''consent,  permission  and  license  of  defendant  and 
his  predecessors."  The  word  "right"  denotes,  among 
other  things,  "property,"  "interest,"  "power,"  "preroga- 
tive," "immunity,"  and  "privilege,"  and  in  law  is  most 
frequently  applied  to  property  in  its  restricted  sense.  As 
an  enforceable  legal  right,  it  means  that  which  one  has  a 
legal  right  to  do.    7  Words  &  Phrases,  6220. 

2.  It  is  therefore  sufficiently  comprehensive  in  mean- 
ing to  admit  evidence  of  an  easement,  or  any  right  legal 
or  equitable,  greater  than  a  mere,  naked  license.  It  is 
claimed,  however,  that  there  is  no  evidence  other  than 
what  would  be  sufficient  to  sustain  proof  of  the  mere  parol 
license  from  Jesse  Failing  as  to  his  own  lands,  which 
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license,  not  being  based  on  any  consideration  paid  by  the 
licensee,  is  revocable  by  the  licensor  at  his  pleasure,  and 
was,  in  fact,  revoked  by  his  conveyance  of  the  legal  title 
to  Russell  and  Proffitt:  Stevens  v.  Stevens,  11  Mete. 
(Mass.)  251  (45  Am.  Dec.  203) ;  Kamphouse  v.  Gaffner, 
73  111.  453;Eckerson  v.  Crippen,  110  N.  Y.  585  (18  N.  E. 
443:  1  L.  R.  A.  487).  This  would  be  true,  it  is  claimed, 
even  though  plaintiif  may  have  expended  money  and  labor 
in  executing  the  license:  Lavery  v.  Arnold,  36  Or.  84  (57 
Pac.  906:  58  Pac.  524) ;  Eiving  v.  Rhea,  37  Or.  583,  586 
(62  Pac.  790:  52  L.  R.  A.  140:  82  Am.  St.  Rep.  783). 

It  is  further  claimed  that  no  license  whatever  was 
shown  to  have  been  acquired  from  either  Mrs.  Failing 
or  her  daughter,  neither  of  whom  had  any  knowledge, 
until  this  suit  was  brought,  of  the  receipt  of  plaintiff's 
letter  by  Mr.  Failing,  of  the  answer  returned  by  him,  or 
that  plaintiff  had,  in  fact  dug  any  ditches  on  their  land. 
It  was  held  in  the  earlier  Oregon  cases,  following  the  doc- 
trine of  the  leading  case  of  Rerlck  v.  Kern,  14  Serg.  &  R. 
(Pa.)  267  (16  Am.  Dec.  497),  that  a  license  is  irrevocable 
after  the  expenditure  of  money,  or  the  erection  of  im- 
provements in  reliance  thereon  by  the  licensee:  Curtis 
V.  La  Grande  Hydraulic  Water  Co.,  20  Or.  34  (23  Pac. 
808:  25  Pac.  378:  10  L.  R.  A.  484) ;  McBroom  v.  Thomp- 
son, 25  Or.  559  (37  Pac.  57:  42  Am.  St.  Rep.  806) ;  Gar- 
rett  V.  Bishop,  27  Or.  349  (41  Pac.  10) ;  Bowman  v.  Bow- 
man, 35  Or.  279  (57  Pac.  546).  Later  cases,  however, 
qualify  this  rule,  by  declaring  that  the  license  relied  on 
must  be  an  express  agreement,  and  not  a  mere  passive 
acquiescence,  amounting  at  most  to  an  implied  license, 
without  consideration  or  benefit  inuring  to  the  licensee, 
and  that  such  passive  acquiescence  will  not  raise  an 
estoppel,  and  that  the  license  may  be  revoked,  if  not 
allowed  to  stand  until  the  statute  of  limitations  has  con- 
stituted a  bar:  Lavery  v.  Aimold,  36  Or.  84  (57  Pac.  906: 
58  Pac.  524) ;  Hallock  v.  Suitor,  37  Or.  9  (60  Pac.  384)  ; 


Oct.  mo]  Shaw  v.  Proppitt.  20S 


Ewing  v.  Rhea,  37  Or.  583  (62  Pac.  790 :  52  L.  R.  A.  140 : 
82  Am.  St.  Rep.  783),  overruling  on  this  point:  Curtis 
V.  La  Grande  Hydraulic  Water  Co.,  20  Or.  34  (23  Pac. 
808:  25  Pac.  378:  10  L.  R.  A.-  484)  ;  McPhee  v.  Kelsey, 
44  Or.  193  (74  Pac.  401 :  75  Pac.  713) ;  Bolter  v.  Garrett, 
44  Or.  304  (75  Pac.  142).  It  was  held  in  Lavery  v. 
Arnold,  36  Or.  84  (57  Pac.  906:  58  Pac.  524),  although 
not  necessary  to  the  decision  of  the  case,  that  a  license  to 
be  irrevocable  must  result  from  some  consideration  paid 
by  the  licensee,  or  some  benefit  accruing  to  the  licensor. 
This  case  was  cited  with  approval  in  Ewing  v.  Rhea, 
37  Or.  583  (62  Pac.  790 :  52  L.  R.  A.  140 :  82  Am.  St.  Rep. 
783),  and  in  Bolter  v.  Garrett,  44  Or.  304  (75  Pac.  142). 
In  at  least  two  of  the  case  holding  licenses  to  be  irrevoc- 
able the  decision  seems  to  have  been  based  mainly  on  the 
fact  that  a  benefit  by  way  of  payment  or  other  advan- 
tage had  accrued  to  the  licensor:  Baldock  v.  Atwood,  21 
Or.  73  (26  Pac.  1058) ;  McPhee  v.  Kelsey,  44  Or.  193  (74 
Pac.  401:  75  Pac.  713). 

3.  In  the  case  at  bar,  however,  the  correspondence 
between  plaintiff  and  Failing,  antedating  the  construction 
of  the  main  ditch,  amounts  to  something  more  than  a 
mere  parol  license.  It  will  be  remembered  that  plain- 
tiff requested  of  Failing  "a  right  of  way'*  for  an 
irrigating  ditch  across  his  lands.  A  right  of  way 
is  an  easement  of  perpetual  use,  a  charge  or  bur- 
den upon  the  land  of  one  for  the  benefit  of  another.  34 
Cyc.  1767;  Blake  v.  Boye,  38  Colo.  55  (88  Pac.  470: 
8L.  R.  A.  (N.  S.)  418). 

4.  That  is  what  the  parties  must  have  had  in  con- 
templation, and  understood,  when  they  used  the  term 
in  dealing  with  each  other.  Failing,  by  his  answer, 
clearly  conveyed  to  plaintiff  his  intention  to  grant  him  a 
rigfht  of  way,  although  nothing  was  expressly  said  about 
a  deed  or  conveyance,  for  he  uses  the  term  "right  of 
way"  in  his  letter,  and  assents  to  plaintiff's  request  by 
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telling  him  to  "Go  ahead.  The  more  ditches  you  build, 
the  better  it  will  suit  me."  We  think,  also,  that  his  letter 
shows  that  Failing  made  this  promise,  contemplating  that 
he  would  receive  sufficient  benefit  from  the  construction 
of  the  ditch  to  justify  the  granting  of  the  right  of  way 
without  payment  or  other  consideration.  He  anticipated 
that  his  land  would  be  benefited  by  the  construction  of 
the  ditches,  and  that  was  the  consideration  for  which 
he  impliedly  promised  to  grant  a  right  of  way ;  for,  when 
testifying  for  the  plaintiff,  he  says  that  he  considered 
the  ditch  proposed  to  be  dug  a  benefit  to  the  land,  and  on 
cross-examination,  when  asked  by  defendant's  counsel 
whether  Shaw  paid  him  any  consideration  for  going 
across  his  land  with  the  ditch,  he  answered :  "No ;  if  there 
had  been  any  consideration,  it  would  have  been  the  other 
way  I  think." 

5.  The  consideration  necessary  to  support  a  contract  to 
grant  an  easement  or  an  irrevocable  license  is  not  con- 
fined to  something  paid  by  the  licensee  or  grantee,  but 
includes  some  benefit  accruing  to  the  licensor :  Baldock  v. 
Atwood,  21  Or.  73  (26  Pac.  1058) ;  McPhee  v.  Kelsey, 
44  Or.  193  (74  Pac.  401 :  75  Pac.  713) ;  Lavery  v.  Arnold 
36  Or.  84  (57  Pac.  906:  58  Pac.  524). 

In  his  argument  defendant's  counsel  has  closely  fol- 
lowed the  reasoning  of  Mr.  Famham  in  his  valuable 
work  on  Waters  and  Water  Rights.  We  find  at  page 
2335,  volume  3,  thereof,  this  statement  of  the  law: 

"If  the  expenditures  are  made  for  the  benefit  of  or  at 
the  request  of  the  licensor,  there  is  a  suflScient  considera- 
tion to  form  a  contract,  so  that,  if  it  is  partly  executed, 
equity  will  compel  its  complete  performance.  And,  if  the 
improvement  is  for  the  benefit  of  the  licensor,  or  if  it  is 
undertaken  at  his  solicitation,  so  that  the  licensee  can  be 
regarded  as  having  made  the  expenditure  at  his  request, 
there  will  be  sufficient  consideration  to  uphold  the  con- 
tract." 
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In  support  of  this  declaration,  the  learned  author  cites 
the  facts  and  the  law  as  held  in  Southwestern  R.  Co.  v. 
Mitchell,  69  Ga.  114.    In  that  case  a  landowner  gave  a 
parol  license  to  another  to  erect  a  milldam  on  and  over- 
flow a  part  of  his  land,  in  view  of  benefiting  his  own 
estate,  and  it  was  held  that,    after    the    licensee    had 
expended  large  sums  of  money  in  the  execution  of  the 
license,  and  had  built  a  dam  and  mill,  useless  without  the 
right  to  flow  the  land,  the  licensor  could  not  revoke  and 
annul  the  license  at  will  or  without  any  remuneration. 
See,  also,  Adams  v.  Patrick,  30  Vt.  516,  and  Hodgson  v. 
Jeffries,  52  Ind.  334,  and  other  cases  cited  in  footnote 
number  five  to  the  above  quotation  from  Mr.  Famham. 
The  case  from  Indiana,  last  above  cited,  appears  to  be 
specially  in  point  to  the  case  at  bar.    A  parol  license  was 
siven  by  a  landowner  to  the  owner  of  adjoining  land  to 
construct  and  perpetually  use  a  ditch  over  the  former's 
land  to  a  natural  stream  in  consideration  of  the  benefits 
to  his  land  from  drainage,  upon  the  faith  of  which  the 
adjoining  owner  constructed  such  ditch,  and  a  system  of 
lateral  ditches  on  his  own  land  leading  thereto,  and  used 
the  same  for  many  years  with  the  knowledge  and  con- 
sent of  the  licensor.     It  was  held  that  the  license  was 
irrevocable   by   the   grantee   of   the   licensor,    although 
unforeseen  injuries  resulted  from  the  construction   of 
the  ditch  to  the  land  of  the  servient  estate. 

6.  It  is  claimed  that  Mrs.  Failing  and  her  daughter, 
Edith,  were  not  bound  by  the  agreement  of  Mr.  Failing 
to  give  or  grant  a  right  of  way,  and  therefore  the  license 
did  not  attach  to  the  land  of  either.  Perhaps  they  were 
not  personally  bound,  but  it  is  not  material  to  consider 
them  at  all.  This  agreement  was  binding  on  Mr.  Failing, 
who  was  dealing  with  the  land  standing  in  the  names  of 
his  wife  and  daughter,  as  owner  of  such  lands.  At  the 
time  of  the  negotiations,  plaintiff  understood  Mr.  Failing 
was  the  owner  of  all  the  lands,  and  the  latter  testifies  that 
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when  he  used  the  words  "my  land,"  in  the  letter 
addressed  to  plaintiff,  he  meant  all  the  land  then 
standing  in  the  names  of  his  wife  and  daughter,  as  well 
as  that  standing  in  his  own  name,  because  he  had  been 
looking  after  and  controlling  all  of  the  land,  and  he  after- 
wards dealt  with  it  as  his  own  by  contracting  to  sell,  and 
did  sell,  their  land  as  his  own,  but,  before  consunmiating 
such  sale,  the  title  thereto  was  vested  absolutely  in  him, 
and  it  then  became  subject  to  his  personal  contract  with 
plaintiff.  Before  the  title  became  vested  in  defendant 
Profiitt  and  his  co-tenant,  Russell,  plaintiff  had  dug  about 
one-fourth  of  a  mile  of  his  main  ditch,  mostly  on  the 
land  which  Failing  then  owned,  but  partly  on  the  land 
then  standing  in  his  wife's  name. 

7.  If  we  should  consider  the  agreement  between  Failing 
and  plaintiff  to  be  a  parol  contract  merely,  then  there 
was  sufficient  part  performance  to  vest  in  plaintiff  an 
equitable  right,  entitling  him  to  proceed  with  the  comple- 
tion of  the  ditch,  and  to  maintain  it  for  the  uses  contem- 
plated in  the  original  agreement. 

8.  The  attitude  of  Russell  and  defendant  Proffitt 
towards  plaintiff,  and  his  right  to  construct  and  maintain 
the  ditch,  while  they  held  the  title  to  the  land  in  com- 
mon, and  of  Proffitt,  after  he  became  the  sole  owner, 
tends  to  confirm  plaintiff's  rights  as  we  have  adjudged 
them.  At  no  time  did  they  attempt  to  deny  his  right  to 
construct  the  ditch  or  to  maintain  and  use  it,  nor  did 
they,  by  any  notice  to  cease  flowing  water  through  it, 
or  not  to  enter  upon  defendant's  premises  to  repair  such 
ditch,  attempt  to  revoke  what  defendant  now  insists  was 
a  mere  license,  although  it  is  now  argued  that  it  was 
revoked  by  the  conveyance  of  the  title  to  them.  On  the 
contrary,  the  evidence  shows  that  plaintiff  was  requested 
by  the  defendant  and  his  employees  to  repair  the  ditch, 
and  at  one  time  assistance  was  rendered  by  one  of  defend- 
ant's   employees    to    plaintiff    in    repairing    the    ditch. 
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although  it  is  said  that  this  was  done  without  defendant's 
knowledge,  but  it  was  afterwards  brought  to  his  notice. 
The  only  fair  inference  that  can  be  drawn  from  the 
defendant's  acts,  regarding  the  use  and  maintenance  of 
this  ditch,  is  that  he  and  his  co-tenant,  Russell,  were  at 
all  times  willing  that  plaintiff  should  spend  his  money 
and  labor  in  digging  this  ditch,  and  in  bringing  water 
therein  some  sixteen  or  seventeen  miles  to  and  across 
tteir  lands,  but  assumed  the  right  to  take  water  there- 
from, and  to  interrupt  plaintiff's  use  thereof,  wherever 
and  at  whatever  time  they  might  wish,  and  apply  it  to 
their  own  use,  upon  their  own  land,  even  for  a  time  to 
the  taking  of  all.    There  is  no  law  or  equitable  rule  justi- 
fying such  summary  action  by  the  defendant,  even  had 
the  plaintiff  only  a  revocable  license.     Plaintiff's  title 
to  the  water  fiowing  in  the  ditch  could  not  be,  and  was 
not,  disputed  by  the  defendant,  although  the  right  to 
maintain  the  ditch  might  have  been,  for  the  water  had 
been  segregated  by  plaintiff  from  the  general  supply, 
was  impounded  in  his  ditch,  and  was  intended  to  be 
appropriated  to  his  own  use.     It  was  under  his  control 
and  had  become  his  property.    2  Farnham,  Waters  and 
Water  Rights,  §  462,  p.  1568. 

9.  The  defendant's  answer  admits  the  cutting  of  the 
ditch  and  the  taking  of  the  water,  but  denies  that  any 
such  acts  were  wrongful  or  without  right.    There  is  no 
plea  or  evidence  of  a  previous  revocation,  and  the  acts 
of  the  defendant  in  thus  appropriating  plaintiff's  prop- 
erty was  clearly  a  trespass,  which  the  defendant  expressly 
manifests  his  intention  to  continue,  and  should  therefore 
be  enjoined  from  the  continuance  of  such  invasion.  How- 
ever, we  are  clearly  of  the  opinion  that  the  correspond- 
ence between  plaintiff  and  defendant's  predecessors  in 
interest  amounts  to  an  agreement  in  writing,  based  on 
sufficient  consideration  to  grant  a  right  of  way  for  the 
ditch;  that  it  was  executed  by  plaintiff,  without  objection 
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being  made  by  defendant ;  and  that  the  latter  has  received 
the  consideration  contemplated  in  the  making  of  the 
agreement,  and  cannot  now,  under  any  view  of  the  case, 
rightfully  object  to  the  maintenance  and  use  of  the  ditch. 
The  decree  is,  therefore  affirmed.  Affirmed. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion. 

I  am  unable  to  agree  with  the  conclusion  reached  in 
the  foregoing  opinion,  and  am  not  in  accord  with  all 
of  the  views  expressed.  I  therefore  feel  impelled  to  give 
in  part  at  least  my  reasons  therefor. 

The  complaint  pleads  a  license  only,  and  no  other  claim 
by  either  of  the  parties  has  been  made  in  their  briefs 
or  at  the  oral  argument.  I  recognize  the  possibility  of 
the  eminent  counsel  for  the  respective  parties  being  mis- 
taken in  this  respect,  but  I  am  of  the  opinion  that  their 
position  is  not  open  to  serious  doubt.  The  only  averment 
in  the  complaint  bearing  on  this  feature  is  "that  the 
plaintiff  obtained  from  the  defendant  T.  N.  Proffitt  and 
his  predecessors  in  interest  *  *  the  right,  consent,  and 
permission  and  license  to  build  and  construct  the  said 
main  ditch,  and  to  use  the  said  canyon  or  gulch  as  a  part 
of  his  said  irrigating  ditch,  and  to  build,  construct,  and 
maintain  the  said  lateral  ditch  leading  from  said  canyon. 
*  *"  Not  only  from  the  fact  that  it  has  been  so  treated 
and  recognized  throughout  the  trial  by  the  plaintiff  and 
his  counsel  that  only  a  license  was  intended  to  be  pleaded, 
but  from  the  language  used  it  is  clear  that  the  words, 
"right,  consent  and  permission  and  license,"  are  intended 
as  merely  synonymous  terms,  each  defining  the  other.  I 
find  nothing  in  the  definition  of  the  word  "right"  even  if 
it  were  standing  alone,  to  justify  the  broad  meaning 
applied  thereto  in  deciding  this  case.  The  standard  dic- 
tionaries treat  the  word  "right,"  when  used  in  this  man- 
ner,    as    synonymous    with    "authority,"     "privilege," 
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"license,"  etc.  True,  an  easement  includes  a  right,  but  a 
right  does  not  necessarily  include  an  easement.  An  ease- 
ment is  a  permanent  interest  in  another's  land,  with  the 
right  at  all  times  to  enter  and  enjoy  the  same ;  and,  save 
under  exceptional  circumstances,  such,  for  example,  as 
adverse  possession  for  the  requisite  period,  or  as  in 
Morse  V.  Whitcomb,  54  Or.  412  (102  Pac.  788:  103  Pac. 
775) ,  must  be  founded  upon  a  grant  by  deed  or  writing, 
or  by  prescription:  Emerson  v.  Bergin,  76  Cal.  197  (18 
Pac  264) ;  Stokes  v.  Maxson,  113  Iowa  122  (84  N.  W. 
949:  86  Am.  St.  Rep.  367).  As  stated  by  the  court  in 
Forbes  v.  Baienseifer,  74  111.  183,  185,  "a  license,  unlike 
an  easement,  is  not  an  interest  in  the  land,  but  only  a 
privilege  to  go  upon  the  land  for  a  specified  purpose,  but 
is  revocable  at  the  will  of  the  owner,  whilst  an  easement 
is  irrevocable" — citing  Washburn,  Eas.  23.  But,  as  in 
effect  held  in  the  case  of  Baldwin  v.  Taylor,  166  Pa.  509 
(31  Atl.  250) ,  a  license  is  distinguished  from  an  easement 
which  must  be  created  by  grant  or  prescription  in  the 
fact  that  the  latter  always  implies  an  interest  in  the  land 
upon  which  it  is  imposed,  while  a  dispensation  or  license 
passes  no  interest,  nor  does  it  alter  or  transfer  prop- 
erty in  anything  but  only  makes  an  action  lawful  which 
without  it  would  have  been  unlawful. 

But,  assuming  it  was  the  purpose  of  the  language 
quoted  from  the  complaint  to  assert  that  a  grant  of  per- 
petual easement  was  intended  to  be  given,  the  letter 
offered  in  evidence  is  insufficient  for  that  purpose,  and 
even  if  it  were  admissible,  subject  to  supplemental  parol 
proof  in  a  suit  for  specific  performance,  the  pleadings  are 
insufficient  therefor.  It  is  not  claimed  in  the  opinion 
that  a  grant  was  actually  made,  but  that  the  letters 
exchanged  amounted  to  a  written  agreement  to  make 
such  grant.  Nor  is  it  assumed  that  this  is  a  suit  for 
specific  performance  of  a  contract,  and  until  the  grant 
is  made,  either  in  writing  or  as  a  result  of  a  decree  for 
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specific  performance,  plaintiff  cannot  successfully  rely 
thereon.  He  has  at  no  time  been  in  the  actual  possession  of 
the  ditch.  The  ditch  is  on  the  lands  of  defendant,  making: 
plaintiff's  possession  constructive  only.  28  Am.  &  Eng:. 
Ency.  Law  (2  ed.)  239.  How,  then,  can  it  be  said  on  the 
perpetual  easement  theory  that  plaintiff  may  permanently 
enjoin  defendant  from  interfering  with  his  possession? 
For  he  had  been  not  only  ousted  from  his  use,  or  construct- 
ive possession,  by  the  one  through  whose  lands  the  ditch 
extends,  but  his  right  of  constructive  possession  stands 
upon  a  mere,  indefinite  written  authority,  requiring,  for 
completion,  parol  proof.  A  perpetual  injunction  under 
such  circumstances  will  not  lie;  no  authority  has  been 
cited  to  such  effect,  nor  do  I  think  a  decision  that  so  holds 
will  be  found,  unless  it  be  the  one  here  under  consider- 
ation. 

Plaintiff's  case  must  stand  or  fall  upon  a  license,  upon 
which  he  has  acted  under  such  circumstances  as  'will 
estop  defendant  from  questioning  his  rights.  This 
estoppel  plaintiff  had  an  opportunity  to  plead  in  his  reply, 
but  did  not  do  so,  contenting  himself  with  a  mere  denial 
of  the  affirmative  allegations  of  the  answer.  Under  no 
rule,  as  I  view  it,  can  plaintiff  avail  himself  of  any  trans- 
action or  doing  between  him  and  defendant,  without 
pleading  such  facts  as  may  constitute  an  estoppel,  and  the 
rule  in  this  state  that  an  estoppel  of  such  character  to  be 
available  must  be  pleaded  is  too  well  settled  to  need  dis^ 
cussion  or  citation  of  authorities.  Since,  therefore,  the 
issues  presented  are  not  broad  enough  to  enable  plaintiff 
to  rely  upon  the  right  to  a  permanent  easement  over  the 
premises,  a  consideration  of  the  facts  discussed  in  the 
opinion  is  unnecessary.  I  know  of  no  reason  why  we 
should  suspend  in  this  particular  case,  even  though  it 
were  a  discretionary  matter  (and  it  certainly  is  not), 
the  well-settled  rules  of  pleading,  for  defendant  was 
undoubtedly  justified  in  relying  on  these  rules,  and  was. 
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accordingly,  entitled  to  notice  of  such  issue.  The  decree 
in  the  case  of  McPhee  v.  Kelsey,  44  Or.  193  (74  Pac. 
401:  75  Pac.  713),  was  vacated  by  this  court  to  enable  the 
defendant  to  offer  proof,  not  on  an  issue  not  pleaded  or 
relied  upon  by  either  party,  as  here,  but  on  a  possible 
ambiguous  averment,  upon  which  the  suit  finally  turned. 
See  McPhee  v.  Kelsey,  45  Or.  290  (78  Pac.  224) .  I  think 
therefore,  that  even  should  it  be  assumed  that  the  state- 
ment of  the  facts  is  in  accord  with  the  weight  of  evi- 
dence, as  to  which  I  express  no  opinion,  the  authorities 
relied  upon  in  the  majority  decision  are  not  in  point. 

Again,  the  written  permission  here  urged  came,  at  the 
time  it  was  given,  from  only  a  part  of  the  owners  of  the 
property.  The  fact  that  Failing  may  have  had  charge 
of  all  the  lands  or  may  thereafter  have  become  possessed 
of  the  title  thereto  is  of  no  avail,  unless  on  the  theory 
of  estoppel,  which,  as  stated,  is  not  within  the  issues. 
The  so-called  contract  or  writings  are  not  nearly  so  com- 
plete as  was  the  agreement,  and  the  twenty-five  years' 
subsequent  acquiesence  of  the  parties  thereto  presented 
by  the  record  for  the  consideration  of  this  court,  and  held 
insufficient,  in  Beers  v.  Sharpe,  44  Or.  386  (75  Pac.  717). 
In  that  case  an  examination  of  the  records  and  briefs 
will  disclose  that  estoppel  was  both  pleaded  and  estab- 
lished. The  result  on  the  main  point  therein  (whether 
a  subsequent,  separate,  and  distinct  appropriation  of  sur- 
plus water,  by  means  of  a  dam  and  canal  leading  there- 
from, in  which  all  were  tenants  in  common,  could 
be  made)  is  in  conflict  with  the  views  and  the  law 
announced  in  McPhee  v.  Kelsey,  44  Or.  193  (74  Pac.  401 : 
75  Pac.  713),  as  well  as  inconsistent  with  subsequent 
adjudications  thereon,  among  which  is  Ison  v.  Sturgill,  57 
Or.  109  (109  Pac.  579),  but  I  find  the  law  announced 
therein  on  the  above  point  unshaken  by  any  later  decision, 
save  by  the  majority  opinion  herein. 

I  deem  it  unnecessary  at  this  time  further  to  present 
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my  reasons  for  dissenting,  as  in  my  opinion  the  foregroing: 
are  adequate  to  justify  a  reversal  of  the  decree  appealed 
from. 


Decided  October  4,  1910. 

On  Petition  for  Rehearing. 

[110  Pac.  1092.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court 
Mr.  Justice  King  dissenting. 

10.  The  principal  contention  of  defendant  relates  to  the 
revocability  of  the  license.  There  is  a  great  conflict  in 
the  authorities  upon  this  question,  which  are  thoroughly 
reviewed  in  notes  to  Stoner  v.  Zucker,  148  Cal.  516  (83 
Pac.  808:  113  Am.  St.  Rep.  301),  in  7  Am.  &  Eng.  Ann. 
Cas.  706,  to  Gyra  v.  Windier,  40  Colo.  366  (91  Pac.  36), 
in  13  Am.  &  Eng.  Ann.  Cas.  843,  and  to  Pifer  v.  Brown, 
43  W.  Va.  412  (27  S.  E.  399),  in  49  L.  R.  A.  497.  In  the 
note  to  the  first  case  mentioned,  the  author,  at  page  706 
of  7  Am.  &  Eng.  Ann.  Cas.,  says: 

"The  cases  are  practically  agreed  that  on  strict  com- 
mon-law principles  a  bare  license  is  revocable  at  the  will 
of  the  licensor,  even  though  executed ;  but  it  is  held  by  a 
very  respectable  line  of  authorities,  as  in  the  reported 
case,  that  on  principles  of  equity  the  revocation  of  a 
license  after  the  licensor  has  stood  by  and  permitted  the 
licensee  to  incur  considerable  expense  on  the  faith  of  the 
license  would  amount  to  a  constructive  fraud,  working 
an  estoppel  in  the  licensee's  favor." 

This  court  long  ago  adopted  the  rule  that  a  parol  license 
cannot  be  revoked  after  it  has  been  executed  by  the 
licensee,  who,  in  reliance  thereon,  has  expended  money 
in  permanent  valuable  improvements.  In  Curtis  v.  La 
Grande  Water  Co.,  20  Or.  34,  44  (23  Pac.  808,  810), 
Justice  Lord,  who  wrote  the  principal  opinion,  says: 

"An  executed  license  is  treated  like  a  parol  agreement 
in  equity;  it  will  not  allow  the  statute  to  be  used  as  a 
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cover  for  fraud ;  it  will  not  permit  advantage  to  be  taken 
of  the  form  of  the  consent,  although  not  within  the 
statute  of  frauds,  after  large  expenditures  of  money  or 
labor  have  been  invested  in  permanent  improvements 
upon  the  land,  in  good  faith,  upon  the  reliance  reposed 
in  such  consent.  To  allow  one  to  revoke  his  consent, 
when  it  was  given  or  had  the  effect  to  influence  the  con- 
duct of  another  and  cause  him  to  make  large  investments, 
would  operate  as  a  fraud,  and  warrant  the  interference 
of  equity  to  prevent  it,  under  the  doctrine  of  equitable 
estoppel.  The  ground  of  the  jurisdiction  is  to  prevent 
injustice  or  fraud." 

He  there  held  that  the  executed  license  estopped  the 
licensor  and  his  grantee  with  notice,  but  that,  in  the 
change  of  the  location  of  the  dam  and  pipe  line,  the 
plaintiffs  silence  or  acquiescence  did  not  estop  her,  or 
constitute  an  irrevocable  license,  and  he  affirmed  the 
decree  of  the  lower  court.  But,  on  rehearing,  it  was  held 
by  Mr.  Justice  Strahan  that,  because  of  plaintiff's  silence 
and  acquiescence  while  the  expenditures  were  being  made 
it  amounted  to  an  implied  license  and  was  irrevocable, 
and  the  decree  was  modified  accordingly.  But  this  part 
of  that  decision  was  expressly  overruled  in  Ewing  v. 
Rhea,  37  Or.  583,  587  (62  Pac.  790:  52  L.  R.  A.  140:  82 
Am.  St.  Rep.  783),  where  it  was  held  by  Mr.  Justice 
Moore  that  a  mere  naked  license  by  acquiescence  is  not 
rendered  irrevocable  by  the  expenditure  of  money  on 
the  strength  of  such  acquiescence  or  implied  license.  The 
same  justice,  in  Miser  v.  O'Shea,  37  Or.  231,  237  (62 
Pac.  491,  493 :  82  Am.  St.  Rep.  751 ) ,  states  the  rule  thus : 

"This  court  has  adopted  the  rule  that  if  a  party,  rely- 
ing upon  the  faith  of  an  express  parol  agreement,  make 
permanent  valuable  improvements  upon  an  estate,  which 
may  inure  to  the  advantage  of  the  owner  thereof,  the 
license  upon  the  faith  of  which  the  improvements  are 
made  cannot  be  revoked  to  the  prejudice  of  the  party 
executing  it." 
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And  again,  in  Eiving  v.  Rhea,  37  Or.  583,  587  (62  Pac. 
790:  52  L.  R.  A.  140:  82  Am.  St.  Rep.  783),  it  is  said 
"that  if  a  party  has  paid  a  consideration  therefor,  or  been 
encouraged  by  any  participation  in  a  common  enterprise, 
or  induced  by  a  definite  oral  agreement  to  expend  money 
in  making  permanent  valuable  improvements,  the  parol 
license  upon  the  faith  of  which  he  has  acted  in  executing 
it  cannot  be  revoked  to  his  prejudice."  To  the  same  effect 
are  Lavery  v.  Arnold,  36  Or.  84  (57  Pac.  906:  58  Pac. 
524)  ;  Hallock  v.  Suitor,  37  Or.  9,  13  (60  Pac.  384)  ; 
Brown  v.  Gold  Coin  Mining  Co.,  48  Or.  277,  284  (86  Pac, 
361) ;  Sumpter  Ry.  Co.  v.  Gardner,  49  Or.  412  (90  Pac. 
499) ;  Falls  City  Lumber  Co.  v.  Watkins,  53  Or.  212  (99 
Pac.  884).  These  cases  seem  to  determine  the  law  in 
this  state  upon  this  question  to  the  effect  that  a  license 
implied  from  silence  or  acquiescence  with  knowledge  of 
the  expenditures  is  not  made  irrevocable  by  expenditures 
made  in  permanent  improvements  in  reliance  thereon,  but 
an  express  license,  under  such  circumstances,  is  irre- 
vocable; and  we  think  this  is  supported  by  the  weight 
of  authority :  Ruthven  v.  Farmers'  Co-op.  Creamery  Co., 
140  Iowa  570  (118  N.  W.  915) ;  Gyra  v.  Windier,  40  Colo. 
366  (91  Pac.  36). 

11.  A  distinction  is  made  by  counsel  between  a  license 
and  an  easement.  The  latter,  he  contends,  can  only  be 
created  by  solemn  writing.  The  rule  is  that  an  easement 
can  only  be  created  by  writing  under  seal,  but  there  are 
exceptions  well  recognized  in  equity.  It  may  be  created 
by  adverse  user,  by  estoppel,  or  part  performance  of  a 
parol  agreement, 

12.  An  express  oral  license  may  be  revocable  at  any 
time  before  it  is  executed,  for  it  creates  no  interest  in  the 
land;  but  if  executed — ^that  is,  if  expenditures  be  made 
in  permanent  improvements  in  reliance  thereon,  inuring 
to  the  benefit  of  the  licensor — then  it  becomes  irrevocable, 
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and  if  it  relates  to  the  use  or  occupation  of  real  estate  it 
becomes  an  easement.    This  is  recognized  in  many  cases. 
In  CuHis  V.  La  Grande  Water  Co.,  20  Or.  34,  44  (23  Pac. 
808,  810),  Mr.  Justice  Lord,  quotes  with  approval  from 
Jackson  v.  Railroad  Co.,  4  Del.  Ch.  180,  which,  in  laying 
stress  upon  the  necessity  for  a  clear  case  to  make  a 
license  irrevocable,  says  that  the  effect  will  be  to  convert 
what  was  originally  a  bare  privilege  into  an  easement  in 
the  licensor's  land,  perpetually  binding  it  and  transmis- 
sible from  the  licensee.     The  author  of  the  note  at  49 
L.  R.  A.  497,  says :   "The  moment  it  [the  license]  ceases 
to  be  so  revocable  it  creates  an  interest  in  the  land,  and 
rises  to  the  dignity  of  an  estate  or  an  easement."     See, 
also,  Pope   v.  Henry,  24  Vt.  560 ;  Snowden  v.  Wilas,  19 
Ind.  10  (81  Am.  Dec.  370) ;  Metcalf  v.  Hart,  3  Wyo.  513, 
546  (27  Pac.  900:  31  Pac.  407:  31  Am.  St.  Rep.  122). 

13,  The  licensee's  right  to  relief  is  on  the  ground  of 
fraud,  against  which  equity  will  always  relieve  by  estop- 
pel on  account  of  the  fraud  or  by  specific  performance  of 
an  oral  agreement  partly  performed  to  prevent  fraud, 
whether  the  fraud  be  actual  or  constructive,  intentional 
or  nonintentional :  Metcalf  v.  Hart,  3  Wyo.  513,  547  (27 
Pac.  900:  31  Pac.  407:  31  Am.  St.  Rep.  122).  See  note 
to  HoU  V.  Chaffee,  13  Vt.  *157,  by  Mr.  Justice  Rbdfield. 
In  Metcalf  v.  Hart,  3  Wyo.  513,  547  (27  Pac.  900:  31 
Pac.  407:  31  Am.  St.  Rep.  122),  it  is  said: 

"Cases  may  arise  and  have  arisen  where  a  license  to 
occupy  land  has  been  intended  and  understood  as  a  mere 
personal  favor  to  the  licensee  to  give  him  a  place  to  live, 
or  to  occupy  for  some  other  beneficial  purpose  not  trans- 
missible, but  revocable  at  will.  Then  expenditures  would 
naturally  be  made  accordingly.  In  other  cases  the  grant- 
ing of  the  license  has  been  in  terms  an  assurance  of  per- 
manent possession.  It  is  evident  that  the  same  rule  can- 
not apply  to  both  classes  of  cases.  The  revocation  of  the 
license  even  after  expenditures  made  in  consequence  of 
it,  in  the  one  case  is  a  right,  in  the  other  a  fraud.    No 
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general  rule  can  be  made  as  to  the  revocability  of  such 
licenses  after  such  expenditures.  Each  case  stands  upon 
its  own  circumstances.  When  we  have  traveled  through 
the  mass  of  decisions,  cloudy  and  conflicting  at  times,  and 
have  arrived  at  the  principle  that  equity  will  relieve 
where  there  is  fraud,  actual  or  constructive,  we  have 
arrived  at  a  principle  in  regard  to  which  there  is  no  con- 
flict. And  courts  of  equity  *  *  are  very  generally  agreed 
that  the  revocation  of  a  parol  license  to  permanently 
occupy  and  improve  realty  after  any  considerable  expense 
has  been  incurred  on  the  faith  of  such  license,  under  cir- 
cumstances such  that  the  parties  cannot  be  placed  in 
statu  quo,  is  either  actual  or  constructive  fraud." 

Much  of  this  language  is  quoted  evidently  with  approval 
as  a  conclusion  to  the  note  in  7  Am.  &  Eng.  Ann.  Cas. 
717.  See,  also.  Mason  v.  Hill,  27  E.  C.  L.  15;  Liggins  v. 
Inge,  20  E.  C.  L.  304,  and  Lowe  v.  Adams,  2  Ch.  (Eng.) 
598,  in  which  a  doubt  is  expressed  as  to  whether  Wood  v. 
Leadbitter,  13  Meeson  &  Welsby's  Rep.  538,  which  seems 
to  hold  to  the  contrary  and  is  frequently  quoted  as 
expressing  the  rule  in  England,  is  good  law. 

14.  The  license  in  this  case,  as  gathered  from  the 
letter  of  Failing,  which  is:  "I  have  just  *  *  found  your 
letter  of  the  19th  inst.,  asking  for  right  of  way  through 
my  land  in  Powder  River  Valley.  Would  say  go  ahead. 
The  more  ditches  you  build,  the  better  it  will  suit  me" — 
is  express  authority  to  construct  the  ditch,  and,  in  view 
of  all  the  circumstances,  did  not  contemplate  a  temporary 
affair,  but  a  permanent  right  of  way. 

15.  It  is  indefinite  as  to  the  location  and  extent  of  the 
ditch ;  but,  when  they  were  located  and  constructed,  both 
became  definite.  The  whole  ditch  was  constructed  at 
great  expense,  viz.,  $6,000  or  $7,000,  to  convey  water 
for  irrigation  upon  plaintiflF's  land,  and  the  part  upon 
defendant's  lands  is  only  a  small  part  thereof;  the  ditch 
being  about  sixteen  miles  long.  A  permanent  way 
appears  to  have  been  the  intention  of  the  parties,  and 
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such  intention  must  control:  Brown  v.  Honey  field,  139 
Iowa  414  (116  N.  W.  731) ;  Pifer  v.  Brown,  43  W.  Va. 
412  (27  S.  E.  399 :  49  L.  R.  A.  497,  509) . 

16.  Again,  it  is  urged  that,  even  though  the  license  is 
irrevocable  as  to  the  licensor,  it  is  not  so  as  to  his  grantee. 
But  the  authorities  that  hold  the  license  irrevocable  also 
hold  that  it  is  binding  upon  the  grantee  of  the  licensor 
who  took  with  notice.  3  Pom.  Eq.  Jur.  §  1295 ;  Btish  v. 
SvUivan,  3  G.  Greene  (Iowa)  344  (54  Am.  Dec.  506) ; 
Beatty  v.  Gregory,  17  Iowa  109  (85  Am.  Dec.  546) ; 
Snowden  v.  Wilas,  19  Ind.  10  (81  Am.  Dec.  370) ;  Simons 
V.  Morehxmse,  88  Ind.  391 ;  Metcalf  v.  Hart,  3  Wyo.  513, 
548  (27  Pac.  900:  31  Pac.  407:  31  Am.  St.  Rep.  122). 
Counsel  for  defendant,  in  his  brief,  concedes  this,  saying : 

"We  have  no  doubt  that,  under  the  liberal  rule  estab- 
lished by  these  cases,  the  promise  of  Failing  would  be 
enforced  by  almost  any  court  of  equity  against  Failing, 
and  also  against  any  successor  to  Failing  who  took  with 
either  actual  or  constructive  notice  of  the  burden  existing 
on  the  estate  in  favor  of  Shaw." 

And  as  to  notice  Pomeroy  says : 

"If  a  purchaser,  or  incumbrancer,  dealing  concerning 
property  of  which  the  record  title  appears  to  be  complete 
and  perfect,  has  information  of  extraneous  facts  or  mat- 
ters in  pais  sufficient  to  put  him  on  inquiry  *  *  respect- 
ing some  outstanding  interest,  claim,  or  right,  which  is 
not  the  subject  of  record,  and  he  omits  to  make  inquiry, 
he  will  be  charged  with  constructive  notice  of  all  the  facts 
which  he  might  have  learned  by  means  of  a  due  and  rea- 
sonable inquiry."  2  Pomeroy,  Eq.  §  613.  See,  also, 
Petrainy.  Kieman,  23  Or.  455,  457  (32  Pac.  158.) 

This  principle  is  applied  in  case  of  a  water  ditch  in 

McDougal  v.  Lane,  39  Or.  212,  214   (64  Pac.  864.)     In 

German  Savings  &  Loan  Society  v.  Gordon,  54  Or.  147, 

156    (102  Pac.  736,  739),  Mr.  Chief  Justice  MooRE,  in 

discussing  the  same  principle,  says : 

"We  are  unable  to  discover  any  valid  reason  for  a  dis- 
tinction   in   the  rules   of   law   applicable  to   servitudes 
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depending  upon  whether  they  are  continuous  or  discontin- 
uous, except  in  the  matter  of  the  greater  conspicuity 
which  the  former  usually  affords.  An  artificial  ditch  in 
which  water  regularly  flows  must  necessarily  be  a  con- 
stant reminder  of  all  beholders  of  the  changed  condition 
of  the  surface  of  the  earth,  whereby  the  dominant  tene- 
ment is  drained  or  irrigated.  *  *  A  discontinuous  qtuiai 
easement,  when  evidenced  in  a  similar  substantial  man- 
ner, ought  to  pass  by  implied  grant  as  an  appurtenant  to 
the  dominant  tenement,  when  the  latter  is  severed  by  a 
conveyance  thereof." 

And  in  23  Am.  &  Eng.  Enc.  Law  (2  ed.)  499,  it  is  said : 

"It  is  generally  held  that  the  possession  of  itself  oper- 
ates as  constructive  notice,  and  consequently  that  it  is 
immaterial  that  the  purchaser  was  actually  ignorant  that 
the  land  was  adversely  held,  especially  where  he  could 
have  easily  acquired  knowledge  of  the  fact,  but  neglected 
to  visit  the  premises." 

17.  Defendant  testified  that  when  he  and  Russell  pur- 
chased the  land  there  was  a  ditch  coming  onto  the  land  at 
the  south  and  across  the  land,  and  onto  Shaw's  place  on 
this  land,  it  was  our  understanding  through  Mr.  Williams 
(who  negotiated  the  purchase  for  Russell  and  Proflitt) 
the  north ;  and  Mr.  Russell  testifies :  "When  we  bought 
that  there  was  no  writing  granted  by  Mr.  Failing,  and  he 
was  selling  it  to  us.  He  said  Mr.  Shaw  had  no  legal  right 
through  that  place" — showing  clearly  that,  at  the  time  of 
the  purchase,  they  knew  of  Shaw's  claim  and  had  talked  it 
over.  This  was  sufficient  to  put  defendant  upon  inquiry, 
which  constitutes  notice,  and,  taken  in  connection  with 
their  recognition  of  the  ditch  thereafter,  tends  strongly  to 
establish  that  the  defendant  was  chargeable  with  knowl- 
edge  of  Shaw's  rights :  Carter  v.  City  of  Portland,  4  Or. 
339.  They  thereafter  recognized  Shaw's  rights  in  permit- 
ting him  to  complete  the  upper  ditch,  regarding  which 
Russell  testified : 

"As  I  understood  he  would  vacate  the  lower  ditch,  and 
I  had  talked  with  Mr.  Chenault  about  getting  water  and 
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putting  water  down  there,  and  of  course  we  spoke  of  those 
ditches,  that  we  could  use  them  for  laterals  ourselves." 

18.  Defendant  further  contends  that  plaintiff  cannot 
rely  upon  an  estoppel,  because  none  is  pleaded.    A  cursory 
examination  of  the  pleadings  will  show  that  no  occasion 
has  arisen  requiring  plaintiff  to  plead  it.    The  complaint 
alleges  the  license,  and  the  facts  necessary  to  constitute  it 
an  irrevocable  license.     The  answer  in  relation  thereto 
contains  only  admissions  and  denials ;  and,  there  being  no 
affirmative  allegation,  he  is  asserting  nothing  that  he 
ought  not  to  be  heard  to  allege.    If  by  the  answer  he  had 
raised  the  question  of  the  statute  of  frauds,  or  that  the 
license  was  in  parol,  the  estoppel  might  have  been  raised 
by  demurrer,  as  the  facts  are  set  out  in  the  complaint 
This  was  so  held  in  Oregonian  Ry.  v.  Oregon  R.  &  N. 
Co.  (C.  C.)  22  Fed.  245,  249  (10  Sawy.  464,  471),  where 
it  is  said  that,  "if  this  fact  did  not  already  appear  in  the 
complaint,  the  plaintiff  could  not  have  the  benefit  of  the 
estoppel,  unless  he  set  it  up  in  a  replication ;  and  that  is 
the  way  in  which  the  point  is  generally  made  in  the  plead- 
ings.   But  in  this  case  the  matter  which  operates  as  an 
estoppel — ^the  contract  of  leasing — is  set  forth  in  the  com- 
plaint.   In  such  case  the  defendant  [plaintiff]  may  claim 
the  benefit  of  the  estoppel  by  demurrer  to  the  plea,  which 
contains  the  defense,  of  a  want  of  corporate  existence  or 
power."    There  are  many  authorities  to  this  effect.    See 
Adam  v.  Patrick,  30  Vt.  516,  and  8  PI.  &  Pr.  9,  and  cases 
there  cited. 

19.  The  allegations  of  the  complaint  disclose  an  irrevo- 
cable license,  and  proof  thereof  establishes  plaintiff's  case, 
tt  the  question  of  estoppel  arose  upon  the  trial,  then 
plaintiff  could  establish  it  by  the  evidence ;  but  it  seems  to 
have  been  raised  in  this  court  for  the  first  time. 

Counsel  also  contend  that  Failing's  license  to  Shaw  to 
construct  the  ditch  cannot  affect  or  bind  the  land  then 
owned  by  his  wife  and  daughter,  and  relies  upon  Houston 
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V.  Zahm,  44  Or.  610  (76  Pac.  641:  65  L.  R.  A.  799),  as 
conclusive  upon  that  question.  But  that  case  is  readily 
distinguishable  from  the  one  before  us.  In  the  Zahm  case 
the  contract  contemplated  that  the  University  would  pur- 
chase certain  land  and  should  thereafter  open  and  main- 
tain a  public  street  across  the  same.  This  is  a  provision 
for  an  easement  upon  the  land  of  the  University,  when 
acquired,  to  be  constructed  and  maintained  at  the  expense 
of  the  owner.  No  expense  or  act  by  the  grantee  is 
involved.  Second,  there  was  no  dominant  estate.  Only 
an  easement  in  gross  was  contemplated.  Third,  the  ease- 
ment did  not  create  a  covenant  running  with  the  land; 
that  is,  it  was  an  agreement  concerning  land  but  not  an 
estate  in  the  land. 

In  the  present  case  Failing  was  acting  as  owner, 
and  personally  authorized  Shaw,  who  supposed  him  to  be 
the  owner,  to  construct  the  ditch  on  the  Failing  land,  not 
an  easement  in  gross,  but  an  irrigation  ditch  appurtenant 
to  his  land.  This  was  partly  executed  by  Shaw  in  good 
faith  at  great  expense,  and  thereafter,  while  recognizing 
Shaw's  right.  Failing  acquiring  the  title,  and  equity  will 
interpose  an  estoppel  as  though  he  held  the  title  at  the 
time  the  license  was  granted,  in  which  case  the  after- 
acquired  title  will  inure  to  the  benefit  of  the  licensee:  11 
Am.  &  Eng.  Enc.  Law  (2  ed.)  403.  In  the  Zahm  case  the 
street  was  to  be  erected,  at  the  owner's  expense,  on  land 
thereafter  to  be  acquired  by  it,  which  was  not  done,  and 
estoppel  cannot  be  invoked.  In  26  Am.  &  Eng.  Enc.  Law 
(2  ed.)  114,  it  is  said  it  will  not  defeat  an  action  for 
specific  performance  by  a  vendor  that  he  did  not  have  title 
to  the  property  in  question  at  the  time  the  contract  was 
made,  provided  he  will  be  able  to  convey  at  the  time  of  the 
rendition  of  the  decree.  To  the  same  effect  is  Waterman, 
Spec.  Perf.  §409.  And  the  converse  of  that  statement  is 
elementary.  If  the  vendor  is  able  to  perform  at  the  time 
of  the  suit,  he  will  be  required  to  do  so  at  the  suit  of  the 
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vendee,  even  though  he  had  no  title  at  the  time  of  making 

the  agreement.    The  same  principle  will  apply  in  favor  of 

the  licensee  in  a  suit  to  enjoin  a  revocation  of  an  executed 

license:  Washburn,  Easements  &  Servitudes  (2  ed.)  says: 

"But  the  ordinary  doctrine  of  estoppel  by  deed  applies 
in  case  of  a  grant  of  an  easement,  so  that,  if  a  person 

without  title  profess  to  convey  an  estate,  or  to  grant  an 
easement,  his  conveyance  operates  by  way  of  estoppel,  if 
at  a  subsequent  period  he  acquires  the  fee,  and  the  subse- 
quently acquired  estate  is  bound  thereby,  or,  as  it  is 
termed,  the  newly  acquired  estate  feeds  the  estoppel." 

The  petition  is  denied. 

Affirmed:  Rehearing  Denied. 


ArfiTued  August  4,  decided  October  4,  1910. 

SHBEVE  V.  WEBSTEB. 

[110  Pac.  1091.] 

JCSTICBS   OF   THB   PBACB SALARY STATUTES CONSTRUCTION. 

Section  ^663,  B.  &  C.  Comp.,  enacted  in  1891,  provides  that  the  county 
'vurt  shall  at  certain  times  establish  justice  of  the  peace  districts,  to  be 
composed  of  one  or  more  precincts.  Section  2669  provides  that  each  dis- 
trict shall  have  one  resident  justice.  Section  3001,  enacted  In  1895,  pro- 
vides that  Justices  of  the  peace  in  all  cities  in  the  State  having  50,000  or 
more  inhabitants  shall  receive  an  annual  salary  of  $2,000.  Held,  that  it  is 
the  location  of  the  district,  and  not  the  place  of  residence  of  the  officer, 
that  determines  his  right  to  a  salary,  and  that  where,  on  the  date  of  a 
histlce's  election,  the  boundary  of  a  city  was  extended  to  embrace  certain 
oreclncts,  in  one  of  which  the  justice  resided,  and  forming  part  only  of  a 
•Ustrict,  such  justice  was  not  entitled  to  the  $2,000  salary,  though  he 
resided  in  the  city. 

From  Multnomah :    John  B.  Cleland,  Judge. 

This  is  a  mandamus  proceeding  by  T.  C.  Shreve  against 
L.  R.  Webster,  County  Judge,  W.  L.  Lightner  and  F.  C. 
Barnes,  County  Commissioners,  and  C.  A.  Brandes, 
County  Auditor,  all  of  Multnomah  County,  Oregon.  From 
^  judgment  dismissing  the  proceeding,  petitioner  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  with  oral  arguments  by 
Mr.  Walter  G.  Hayes  and  Mr.  Ralph  E.  Moody. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  J.  Cameron,  District  Attorney,  Mr.  Thad  W. 
Vreeland,  Deputy  District  Attorney,  and  Mr.  J.  H.  Page, 
with  an  oral  ar^ment  by  Mr.  Page. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  by  writ  of  mandamus  on  behalf  of 
plaintiff,  who  was  a  justice  of  the  peace  of  Mt.  Tabor  dis- 
trict, Multnomah  County,  against  the  county  court  and 
county  auditor  of  that  county,  to  compel  them  to  audit, 
allow,  and  pay  him  a  salary  as  such  justice.  The  writ  dis- 
closes that  the  Mt.  Tabor  justice's  district  consists  of  17 
precincts,  including  No.  69,  in  which  plaintiff  resided,  and 
that  on  June  4, 1906,  plaintiff  was  duly  elected  justice  for 
said  district.  Prior  to  that  date  none  of  said  precincts 
was  within  the  city  of  Portland,  but  on  that  date  the 
boundary  of  the  city  was  extended  to  embrace  four  of  said 
precincts  and  part  of  another,  including  said  No.  69 ;  and 
plaintiff  continued  thereafter  to  reside  in  said  precinct 
No.  69,  and  in  the  city,  and  served  as  justice  of  said  dis- 
trict from  July  2, 1906,  until  April  1, 1907.  The  writ  also 
discloses  that  plaintiff  duly  presented  his  claim  for  his 
salary  during  that  period  to  the  auditor  and  county  court, 
which  was  disallowed  by  them.  A  demurrer  to  the  writ 
was  sustained,  and  the  proceeding  was  dismissed. 

The  only  question  for  consideration  is :  Does  that  state 
of  facts  entitle  plaintiff  to  a  salary  under  the  statute? 
Neither  counsel  for  plaintiff  nor  for  defendant  have  cited 
any  authorities  upon  the  question  involved,  and  we  are 
unable  to  find  any  directly  in  point.  Therefore  it  becomes 
a  case  of  first  impression.  Section  2663,  B.  &  C.  Comp., 
enacted  in  1891,  provides  that  the  county  court  shall  at 
certain  times  establish  justice  of  the  peace  districts,  to  be 
composed  of  one  or  more  precincts,  and  that  each  district 
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shall  have  one  justice  (Section  2669) ,  who  must  be  a  resi- 
dent within  his  district  (Section  2668).  By  Section  3001, 
enacted  in  1895,  it  is  provided  that  "the  justices  of  the 
peace  in  all  cities  within  the  State  of  Oregon  having  fifty 
thousand  or  more  inhabitants  shall  receive  an  annual 
salary  of  two  thousand  dollars,''  and  the  meaning  and 
effect  of  this  section  must  determine  plaintiff's  right  to 
the  salary.  If  it  refers  to  any  justice  of  the  peace  residing 
in  the  city,  then  it  will  include  plaintiff;  but  we  cannot 
give  it  tiiat  construction  without  doing  violence  to  the  real 
intention  of  the  section. 

In  other  states,  where  special  provision  is  made  for 
justices'  courts  in  cities,  precincts  are  required  to  conform 
to  the  city  ward  boundaries,  or  the  city  is  made  to  consti- 
tute a  precinct  or  justice's  district.  This  is  true  in 
Nebraska  and  Kansas,  and  in  Washington,  where  justices 
in  certain  cities  are  compensated  by  salary.  Section  6531, 
Rem.  &  Bal.  Code,  Washington,  provides  that  "each  incor- 
porated city  *  *  together  with  any  adjoining  precincts 

*  *  lying  partly  within  and  partly  without  said  city  shall 

*  *  be  deemed  one  precinct,"  in  which  case  the  justice  of 
such  precinct  would  probably  be  entitled  to  the  salary, 
even  if  he  resided  outside  the  city,  but  within  his  precinct. 
The  office  is  a  county,  not  a  city,  office.  The  same  con- 
struction will  undoubtedly  apply  to  Section  2663,  B.  &  C. 
Comp.,  as  amended  (Laws  1907,  p.  410),  which  provides 
that  within  cities  having  100,000  inhabitants  there  shall 
be  but  one  justice  district,  "which  district  shall  comprise 
the  entire  city  and  such  contiguous  territory  as  may  be 

!  deemed  proper."    In  that  case  the  place  of  residence  of 

the  justice  does  not  determine  his  right  to  a  salary,  except 
that  he  must  reside  in  his  district.  It  is  the  location  of  the 
district  that  determines  the  right,  and  not  the  place  of 
residence  of  the  officer. 

It  is  alleged  in  the  writ  that  plaintiff  has  collected  as 
fees,  during  the  nine  months  for  which  he  claims  salary. 
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$92.60,  and  no  more,  which  he  is  willing,  and  asks,  shall 
be  deducted  from  the  bill.  This  is  an  admission  that  dur- 
ing that  period  he  served  as  justice  with  the  understand- 
ing that  the  fees  were  his  compensation,  as  Sections  3001, 
and  3003  require  that  the  salary  shall  be  paid  monthly, 
and  that  the  justices  in  the  city  shall  collect  the  fees  pro- 
vided by  law,  and  shall  on  the  1st  of  every  month  pay  the 
same  over  to  the  county  treasurer.  It  would  be  an  unrea- 
sonable construction  of  this  statute  to  hold  that  the  legis- 
lature intended  that  because  a  small  portion  of  a  district, 
in  which  the  justice's  fees  for  nine  months  only  amounted 
to  $92.60,  is  within  the  city,  the  justice's  compensation 
should  be  $2,000  a  year. 

We  understand  that  the  allowance  of  the  salary  is  not 
intended  to  depend  on  the  place  of  residence  of  the  justice, 
or  the  location  of  his  office,  but  that  'Mn  all  cities  within 
the  State  of  Oregon  having  fifty  thousand  or  more  inhabi- 
tants" the  justices  of  the  peace  "shall  receive  an  annual 
salary  of  two  thousand  dollars,"  having  reference  to  the 
city  being  the  district,  or  at  least  the  district  being  within 
the  city. 

The  judgment  is  affirmed.  Affirmed. 


Argued  March  31,  decided  April  27,  rehearing  denied  October  11,  1910. 

EAISEB  V.  IDLEMAN. 

[108  Pac.  193.] 
Limitation  of  Actions — Running  of  Limitations — Barring  of  Rbm- 

EDY. 

1.  The  running  of  limitations  on  a  note  does  not  extinguish  the  right, 
but  merely  the  remedy. 

Limitation  of  Actions — Bar  of  Debt  as  Affbctino  Sbcuritt. 

2.  A  mortgage  to  secure  the  payment  of  the  debt  evidenced  by  a  note 
may  be  enforced  though  the  remedy  on  the  note  is  barred  by  limitations, 
and  though  the  mortgage  is.  for  certain  purposes,  a  mere  incident  of  the 
note,  and  passes  with  it. 
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Limitation  op  Actions — Partial  Payment — ^EJpfbct. 

3.  A  partial  payment  on  a  contract  for  the  payment  of  money  tolls  the 
statute  of  limitations,  because  such  payment  operates  to  continue  and  keep 
in  force  the  original  promise. 

Statutes — Construction — Mbaninq  op  Words. 

i.  The  rule  that,  where  general  words  In  a  statute  follow  an  enumera- 
tion of  particular  things,  such  words  include  only  such  things  as  are  of  the 
tame  kind  a^  those  specifically  enumerated,  is  but  a  rule  of  construction  to 
aid  in  ascertaining  the  meaning  of  the  legislature,  and  it  does  not  warrant 
the  court  in  confining  the  meaning  of  the  statute  within  narrower  limits 
tlian  that  intended  by  the  legislature. 

Limifation  op  Actions  —  Mortgaobs  —  Part  Payment  — "Evidence  op 

iNDEBTBDNBSS. 

5.  A  mortgage  is  an  evidence  of  indebtedness  within  Section  25.  B.  &  C. 
Comp..  providing  that  payment  of  principal  or  interest  on  any  bill  of 
exchange,  promissory  note,  bond,  or  "other  evidence  of  indebtedness,"  shall 
malce  limita.tions  run  from  the  time  of  such  payment,  and  a  part  payment 
on  a  noie.  or  on  the  mortgage  securing  It,  tolls  the  statute  as  to  the 
mortgage. 

VBNt>oR  and  Purchaser — Bona  Fide  Purchaser — Constructive  Notice. 

6.  Under  Section  5359,  B.  &  C.  Comp..  providing  that  conveyances  of 
real  property  not  recorded  within  Ave  days  after  their  execution  are  void 
aa  to  subsequent  good-faith  purchasers,  the  recording  of  a  mortgage  is  con- 
structive notice  to  subsequent  purchasers;  but  a  mortgagee  who  has 
recorded  his  mortgage  may  assume  that  the  mortgagor  continues  to  own 
the  property,  and  he  may  deal  with  him  as  such  owner,  and.  though  he  has 
notice  of  a  transfer  by  the  mortgagor,  he  may  assume  that  the  purchaser 
has  Informed  himself  of  the  condition  of  the  title,  and  has  taken  it  subject 
to  the  mortgage. 

Limitation  of  Actions — Mortqaobs — Part  Payment. 

7.  Under  Sections  5,  24,  25,  B.  &  C.  Comp.,  fixing  the  time  for  the  com- 
menctment  of  actions  on  notes  and  on  scaled  instruments,  and  providing 
that  the  effec:  of  any  payment  of  principal  or  interest  shall  not  be  altered 
by  the  fact  that  no  promise  is  sufficient  evidence  of  a  new  contract  unless 
the  same  is  In  writing  and  signed  by  the  party  to  be  charged,  and  that  any 
payment  of  principal  or  interest  on  any  bill  of  exchange,  note,  bond,  or 
other  evidence  of  indebtedness  shall  make  limitations  commence  from  the 
time  of  such  payment,  a  part  payment  by  a  mortgagor,  made  after  he  has 
conveyed  the  property,  but  before  the  running  of  limitations,  arrests  the 
operation  of  limitations,  but  a  payment  after  the  debt  has  been  barred  does 
not  revive  the  debt  to  the  prejudice  of  his  grantee. 

From  Marion :    William  Galloway,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  W.  M.  Kaiser  and  Angie  L.  Warren,  as 
co-executors  of  the  last  will  and  testament  and  estate  of 
Tilmon  Ford,  deceased,  against  C.  M.  Idleman,  W.  H. 

Sig.  8 
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Black,  Eleanor  A.  Black  and  the  city  of  Independence,  a 
municipal  corporation,  to  foreclose  a  certain  mortgrage 
given  by  the  defendant,  C.  M.  Idleman  to  the  decedent, 
Tilmon  Ford.    The  facts  are  as  follows : 

On  March  26,  1892,  Tilmon  Ford,  plaintiffs'  testator, 
loaned  to  C.  M.  Idleman  $4,000,  taking  therefor  his  prom- 
issory note  payable  two  years  after  date,  secured  by  a 
mortgage  on  certain  real  estate  in  Marion  County.  The 
mortgage  contained  the  following  covenant:  "And  the 
said  C.  M.  Idleman  does  hereby  covenant  and  agree  to  and 
with  the  said  Tilmon  Ford,  his  heirs  and  assigns,  that  he 
will  pay  the  said  principal  and  interest  as  the  same 
become  due  according  to  the  terms  of  said  instrument  of 
writing,  to  the  owner  or  holder  thereof,  and  will  also  pay 
or  cause  to  be  paid  to  the  proper  authorities,  before  the 
same  become  delinquent,  all  taxes  of  every  kind  that  may 
be  lawfully  levied  or  assessed  upon  said  instrument  of 
writing  or  this  mortgage,  to  the  owner  or  holder  thereof/* 
The  mortgage  was  duly  recorded  on  the  day  of  its  execu- 
tion. Idleman  conveyed  the  land,  on  September  15,  1892, 
to  Eleanor  A.  Black,  by  a  warranty  deed,  and  in  January, 
1906,  she  conveyed  the  same  to  W.  H.  Black,  her  husband, 
who  has  ever  since  held  the  legal  title.  The  complaint 
alleged  that  there  had  been  paid,  by  Idleman,  on  the  note 
and  mortgage,  various  sums,  which — ^with  the  date  of 
each  payment — are  specifically  set  out  in  the  complaint, 
the  payments  having  been  made  in  1896, 1897, 1898,  1901, 
and  1907,  respectively,  each  having  been  made  before  a 
period  of  six  years  had  elapsed  after  the  date  of  the  pre- 
ceding payment.  The  defendants,  appearing  separately, 
demurred  to  the  complaint,  on  the  ground  that  the  suit 
was  barred  by  the  statute  of  limitations.  The  circuit 
court  sustained  the  demurrer  and  dismissed  the  suit. 
Plaintiffs  appeal.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Mr. 
William  M,  Kaiser  and  Mr.  Myron  E.  Pogue,  with  an  oral 
argument  by  Mr.  Pogue. 
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For  respondents  there  was  a  brief  over  the  names  of 
Mr,  A,  E.  Clark,  Mr.  L.  H.  McMahan  and  Mr.  Cicero  M. 
Idleman,  with  an  oral  argument  by  Mr.  Clark. 

Mr.  Justice  MgBride  delivered  the  opinion  of  the  court. 

This  appeal  involves  but  one  question:  Did  the  pay- 
ments made  by  Idleman  upon  the  debt  after  he  had  con- 
veyed the  property  to  Mrs.  Black  operate  to  prevent  the 
statute  of  limitations  from  running  in  her  favor?  By 
the  provisions  of  Section  5,  Title  I,  B.  &  C.  Comp.,  the 
limitation  for  the  commencement  of  suits  upon  a  sealed 
instrument  is  declared  to  be  10  years,  and  the  limitation 
for  an  action  upon  a  promissory  note  is  fixed  at  six  years 
by  the  succeeding  section.  Section  24  of  the  same  title  is 
as  follows : 

"No  acknowledgment  or  promise  shall  be  sufficient  evi- 
dence of  a  new  or  continuing  contract,  whereby  to  take 
the  case  out  of  the  operation  of  this  title,  unless  the  same 
is  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby ;  but  this  section  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest." 

Section  25  reads :   \ 

"Whenever  any  payment  of  principal  or  interest  has 
been  or  shall  be  made  upon  any  existing  contract,  whether 
it  be  bill  of  exchange,  promissory  note,  bond,  or  other  evi- 
dence of  indebtedness,  if  such  payment  be  made  after  the 
same  shall  have  become  due,  the  limitation  shall  commence 
from  the  time  the  last  payment  was  made." 

1.  With  the  foregoing  provisions  of  the  statute  in  view 
we  will  now  proceed  to  examine  the  question,  which,  for 
the  first  time,  comes  before  this  court  for  decision.  It  is 
of  far-reaching  importance,  and  there  is  much  diversity 
of  opinion  found  in  the  decisions  of  various  courts  in 
regard  to  it,  and  before  discussing  them,  perhaps  it  is  well 
to  consider  the  question  upon  principle.  Primarily  a  con- 
tract of  this  kind  is  an  agreement  to  repay  a  sum  of  money 
borrowed.     The  note  did  not  constitute  the  debt;  neither 
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did  the  mortgage.  The  first  was  evidence  of  the  debt,  and 
the  second — in  addition  to  being  evidence  of  its  existence 
— furnished  a  security  for  its  payment.  As  a  legal  col- 
loquialism, we  speak  of  owing  a  sum  of  money  on  a  note 
or  a  mortgage.  But  what,  in  fact,  is  meant  by  this  phrase 
is  that  we  owe  a  debt  evidenced  by  a  note  or  secured  by  a 
mortgage.  Hence,  when  money  is  borrowed  and  a  note 
and  mortgage  given  as  security  for  its  repayment,  or  as 
evidence  of  the  terms  and  duration  of  the  contract,  for 
many  purposes  the  note  and  mortgage  constitute  but  one 
contract,  a  contract  to  repay  money.  It  is  true  that  there 
may  be  two  remedies  open  to  the  creditor  for  the  recovery 
of  his  money,  but  both  arise  out  of  the  breach  of  one  duty, 
which  the  law  imposes  upon  the  debtor,  namely,  to  pay 
his  debt  according  to  the  terms  of  his  agreement.  The 
law  has  wisely  provided,  in  effect,  that  a  promissory  note, 
upon  which  no  payments  have  been  made  for  a  period  of 
six  years,  shall  cease  to  be  valid  as  evidence  of  a  debt,  by 
providing  that,  after  such  lapse  of  time,  it  may  not  be 
declared  upon  as  a  substantive  cause  of  action.  The  right 
is  not  extinguished,  but  the  remedy — the  efficient  means 
of  enforcing  the  right — is  taken  away. 

2.  But  if  a  mortgage  has  been  given  to  secure  the  pay- 
ment of  the  same  debt,  being  a  higher  and  more  formally 
executed  evidence  of  it,  the  law,  notwithstanding  it  has 
taken  away  the  remedy  upon  the  note,  has  provided  that 
the  mortgage  shall  be  evidence  of  the  original  obligation 
for  a  longer  period;  that  is,  ten  years.  The  note  being 
by  the  law  merchant  readily  transferable  by  indorsement 
and  delivery,  the  courts,  to  facilitate  the  transaction  of 
business,  have  held  that,  for  certain  purposes,  the  mort- 
gage is  an  incident  of  the  note,  and  passes  with  it;  but 
it  is  no  less  true  that  both  the  note  and  mortgage  are 
incidents  of  the  original  debt,  and,  taken  together,  they 
constitute  the  evidence  provided  by  law  to  prove  and 
render  certain  performance  of  the  original  contract  of 
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borrowing,  and  from  the  terms  of  a  note  and  contempor- 
aneous mortgage  we  get  the  complete  contract  between 
the  parties. 

3.  A  partial  payment  upon  a  contract  for  the  payment 
of  money  has  always  been  held  to  toll  the  statute  of 
limitations.  In  some  jurisdictions  this  is  held  to  be  upon 
the  theory  that  a  new  promise  is  thereby  implied,  and 
that  a  new  period  of  limitations  begins  from  the  date 
of  such  promise,  but  in  this  state  it  is  held  that  such 
result  does  not  ensue  by  reason  of  a  new  promise,  but 
that  such  part  payment  operates  to  continue  and  keep 
in  force  the  original  promise:  Dundee  Invest.  Co.  v. 
Homer,  30  Or.  558  (48  Pac.  175). 

4.  Applying  these  rules  to  the  case  at  bar,  it  would 
seem  that  a  payment  by  the  debtor  upon  the  note  and 
mortgage — i.  e.,  upon  the  mortgage  debt — ^as  alleged 
here,  or  a  payment  upon  either,  would  serve  to  toll  the 
statute  as  to  both.  Indeed,  there  would  be  no  room  for 
contention  to  the  contrary  had  Idleman,  the  original 
mortgagor,  retained  the  legal  •  title  to  the  mortgaged 
premises,  unless,  as  contended  by  defendants,  the  pro- 
visions of  Section  25  do  not  embrace  mortgage  debts.  It 
is  contended  that  the  words,  "bill  of  exchange,  promissory 
note,  bond,  or  other  evidence  of  indebtedness,"  do  not, 
under  the  rule  of  ejusdem  generis,  include  mortgages, 
but  are  limited  to  instruments  not  under  seal,  and  of  like 
character  to  those  specified.  The  rule  is  stated  by  a 
leading  author  as  follows :  "When  general  words  follow 
an  enumeration  of  particular  things,  such  words  must 
be  held  to  include  only  such  things  or  objects  as  are  of 
tne  same  kind  as  those  specifically  enumerated."  2  Lewis' 
Sutherland  Stat.  Const.  (2  ed.)  §  422.  "The  doctrine  of 
ejvsdem  generis  is  but  a  rule  of  construction  to  aid  in 
ascertaining  the  meaning  of  the  legislature,  and  does 
not  warrant  a  court  in  confining  the  operation  of  a  stat- 
ute within  narrower  limits  than  intended  by  the  law- 
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makers.  The  general  object  of  an  act  sometimes  requires 
that  the  final  term  shall  not  be  restricted  in  meaning  by 
its  more  specific  predecessors."  Will'^  v.  Mabon,  48  Minn. 

140  (50  N.  W.  1110:  16  L.  R.  A.  281:  31  Am.  St. 
Rep.  626). 

5.  In  the  section  now  under  consideration  the  first 
language  used  is  "payment  *  *  upon  any  existing  con- 
tract, whether  it  be  bill  of  exchange,  promissory  note, 
bond,  or  other  evidence  of  indebtedness."  Here  the  gen- 
eral words  precede  the  special  enumeration,  and  certainly 
the  words  "any  existing  contract"  are  sufficiently  broad 
to  characterize  the  whole  section.  Moreover,  a  bond — 
by  its  very  definition — is  an  instrument  under  seal,  a 
specialty,  and  not  so  different  from  a  mortgage,  in  the 
formalties  required  in  its  execution,  that  the  latter  is 
unfit  to  be  associated  with  it  in  a  statute.  A  mortgage  is 
within  the  reason  of  the  enactment.  It  may  be  given  in 
connection  with  a  promissory  note  or  bond,  or  may  con- 
tain the  complete  contract  within  itself,  but  in  either  case 
there  is  no  reason  for  denying  a  payment  made  upon 
such  a  contract  the  same  efficacy  that  it  would  have  if 
made  upon  a  promissory  note  or  bill  of  exchange.  A 
mortgage  is  certainly  an  "evidence  of  indebtedness,"  and 
not  infrequently  the  only  evidence:  Chase  v.  Etoing,  51 
Barb,  (N.  Y.)  597.  We  conclude,  therefore,  that  a  part 
payment,  either  upon  the  note  or  mortgage,  will  toll  the 
statute  as  to  the  mortgage.  In  this  conclusion  we  are 
supported  by  the  authority  of  decisions  rendered  in  cases 
arising  in  this  state:  Sutherlin  v.  Roberts,  4  Or.  378; 
Allen  V.  0' Donald  (C.  C.)  28  Fed.  346;  Cross  v.  Allen, 

141  U.  S.  528  (12  Sup.  Ct.  67:  35  L.  Ed.  843). 

6.  The  next  and  most  difficult  question  is:  Who  is 
authorized  to  make  such  payment?  On  principle  it  would 
seem  clear  that  the  person  who  contracted  the  debt,  gave 
the  note,  and  executed  the  mortgage  would  be  the  only 
one  to  whom  the  creditor  should  be  required  to  look  for 


Oct.  1910]  Kaiser  v.  Idleman.  281 

fulfillment    of    his    obligations.      Under    Section    5359, 
B.  &  C.  Comp.,  conveyances  of  real  property  not  recorded 
within  five  days  after  their  execution  are  void  as  to  sub- 
sequent purchasers  in  good  faith  of  the  same  property. 
In  other  words,  the  recording  of  a  mortgage  is  con- 
structive notice  to  subsequent  purchasers,  but  there  con- 
structive notice  ceases.    Having  recorded  his  mortgage, 
the  mortgagee  is  not  compelled  to  watch  the  records  to  see 
whether  or  not  the  mortgagor  has  sold  the  property,  but 
has  a  right  to  assume  that  he  still  owns  it,  and  to  deal 
with  him  as  such  owner.    And  even  if  he  has  notice  of  a 
transfer  of  the  legal  title,  he  has  a  right  to  assume  that 
the  purchaser  has  informed  himself  of  the  condition  of 
the  title,  and  taken  it  subject  to  incumbrances  that  are 
shown  by  the  record  to  have  a  valid  existence.     It  is 
always  in  the  power  of  a  purchaser,  before  paying  the 
purchase  money,  to  make  himself  secure  against  an  exist- 
ing incumbrance,  and,  if  he  fails  to  do  so,  he  ought  not 
to  require  a  mortgagee  to  be  more  diligent  to  protect  him 
than  he  has  been  to  protect  himself.     The  weight  of 
authority  seems  to  indicate  that  a  payment  upon  the 
mortgage  debt  by  the  original  debtor,  before  the  statute 
has  run,  has  the  effect  to  arrest  its  operation. 

"A  purchaser  with  actual  notice  of  the  mortgage,  or 
constructive  notice  by  means  of  a  registry,  can  avail 
himself  of  the  presumption  of  payment  from  lapse  of 
time  only  when  the  mortgagor  could  avail  himself  of  it 
under  the  same  circumstances.  The  grantee  succeeds 
to  the  estate,  and  occupies  the  position  of  his  grantor ; 
*  *  as,  for  instance,  the  purchaser  of  a  part  of  the 
mortgaged  premises  cannot  claim  a  presumption  of  pay- 
ment of  the  mortgage  from  lapse  of  time  when  this  pre- 
sumption is  repelled  by  payments  of  interest  made  by  the 
mortgagor  within  twenty  years,  or  by  his  admission 
within  this  time  that  the  mortgage  was  then  subsisting." 
2  Jones,  Mortgage,  §  1202. 
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While  the  language  above  quoted  was  used  by  the 
author  in  reference  to  mortgages  in  jurisdictions  where 
no  statute  of  limitations  existed,  but  where  a  lapse  of 
twenty  years  was  held  to  create  a  presumption  of  pay- 
ment, we  see  no  essential  difference,  in  principle,  between 
such  a  condition  and  that  existing  in  the  case  at  bar.  If 
part  payment  by  a  mortgagor,  after  he  has  parted  with 
his  title  or  equity  of  redemption,  can  rebut  the  presump- 
tion of  payment  arising  from  lapse  of  time,  to  the  preju- 
dice of  his  grantee,  it  would  seem  to  follow  naturally  that 
part  payment  by  a  mortgagor,  similarly  situated,  would 
keep  the  mortgage  alive  under  our  statute  of  limitations. 

The  case  of  KendaU  v.  Tracy,  Hathaway  &  Hathaway, 
64  Vt.  522  (24  Atl.  1118),  is  in  point  on  the  matter  at 
bar.  In  1866  Kendall  sold  a  farm  to  Tracy,  taking  his 
promissory  note  and  mortgage  on  the  farm  in  payment. 
In  1871  Tracy  sold  a  portion  of  the  farm  to  the  Hath- 
aways,  who  entered  into  possession  and  made  extensive 
improvements.  In  1889  Kendall  brought  suit  to  foreclose 
his  mortgage.  Tracy  had  made  partial  payments  on  the 
note  from  time  to  time  to  keep  it  alive.  The  defendants 
Hathaway  pleaded  the  statute  of  limitations  as  to  them- 
selves. The  court  said:  'The  defendants  cannot  avail 
themselves  of  the  statute  of  limitations.  They  could 
acquire  by  their  deed  no  better  title  than  Tracy  had, 
which  title  he  held  subject  to  the  petitioner's  mortgage, 
and  that  mortgage  was  kept  from  the  operation  of  the 
statute  by  payments  made  by  Tracy  to  the  petitioner." 
In  Barrett  v.  Prentiss,  57  Vt.  297,  the  court  say: 

'*Was  the  claim  barred  by  lapse  of  time?  The  payment 
was  made  by  Prentiss,  the  maker  of  the  mortgage  and 
notes,  after  he  had  sold  and  quit  possession  of  the  prem- 
ises. He  was  liable  upon  the  notes  as  maker ;  and  a  pay- 
ment made  by  him,  we  hold,  would  rebut  the  presumption 
that  the  mortgage  debt  nad  been  paid,  not  only  as  to  him, 
but  as  to  all  who  were  grantees  under  him,  they  having 
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taken  their  interest  with  constructive  notice  of  the  mort- 
gage." 

In  Mack  v.  Anderson,  165  N.  Y.  529  (59  N.  E.  289), 
the  court,  speaking  of  the  effect  of  a  payment  made  by  a 
mortgagor  after  parting  with  his  title,  says : 

"The  mortgagor  could,  of  course,  have  kept  the  debt 
alive  as  to  the  Andersons,  by  making  payments  within 
the  period  of  limitation,  even  without  their  knowledge  or 
consent.  Such  payments  would  have  bound  the  Ander- 
sons, not  upon  the  theory  that  the  mortgagor  was  their 
agent,  but  because  the  latter  was  simply  paying  his  own 
debt,  with  which  the  land  of  the  former  was  burdened." 

Nothing  could  be  more  applicable  to  the  case  at  bar 
than  the  language  above  quoted.  Idleman,  the  mort- 
gagor, could  have  kept  the  debt  alive  as  to  the  Blacks  by 
making  payments  within  the  period  of  limitations,  even 
without  their  knowledge  or  consent.  See,  also,  Perry  v. 
Horack,  63  Kan.  88  (64  Pac.  990:  88  Am.  St.  Rep.  225) ; 
Jackson  v.  Longwell,  63  Kan.  93  (64  Pac.  991) ;  Teegar- 
den  v.  Burton,  62  Neb.  639  (87  N.  W.  337).  We  con- 
clude, therefore,  that  payments  by  Idleman,  before  the 
statute  had  barred  the  action  on  the  note,  tolled  the  stat- 
ute, not  only  as  to  him,  but  as  to  defendants  as  well. 

We  have  examined  the  authorities  submitted  by  defend- 
ants' counsel,  and  fail  to  discover  that  any  one  of  them 
covers  the  exact  point  in  issue:  Colonial  Mortgage  Co. 
V.  Northwest  Thresher  Co.,  14  N.  D.  147  (103  N.  W. 
915:  70  L.  R.  A.  814:  116  Am.  St.  Rep.  642),  merely 
holds  that  the  absence  of  the  original  mortgagor  from 
the  state  does  not  toll  the  statute  of  limitations  as  to  his 
subsequent  grantee.  Although  the  course  of  reasoning 
by  which  the  learned  court  arrived  at  this  conclusion  is 
somewhat  unique,  the  conclusion  itself  is  sound  and  fully 
in  accord  with  the  holding  in  this  state:  Anderson  v. 
Bexter,  4  Or.  105.  The  case  of  Lord  v.  Morris,  18  Cal. 
482,  is  not  in  point.    In  that  case  the  mortgagors,  after 
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sale  of  the  property,  and  after  the  statute  had  run, 
attempted  to  renew  the  note  and  debt;  and  it  was  held 
that  they  could  make  no  new  promise  to  the  prejudice  of 
their  g^^antee.  Some  dicta  used  by  the  court  in  its  opin- 
ion would  seem  to  be  favorable  to  plaintiffs'  contention, 
but  it  must  be  taken  to  refer  to  the  facts  before  the 
court,  and  be  construed  with  those  facts  in  view.  In  the 
case  of  Day  v.  Baldwin,  34  Iowa  380,  Baldwin,  the  orig- 
inal mortgagor,  attempted  to  revive  the  mortgage  debt 
as  against  his  grantee  after  the  right  of  action  had 
become  barred,  and  it  was  held  that  such  recognition  of 
the  mortgage  would  not  bind  the  grantee.  The  case  of 
Cook  V.  Prmdle,  97  Iowa  464  (66  N.  W.  781 :  59  Am.  St. 
Rep.  424),  was  a  similar  case,  and  the  decision  followed 
the  rule  announced  in  Day  v.  BaMwin,  34  Iowa  380.  In 
Zoll  V.  Camaham,  83  Mo.  35,  it  was  contended  that  the 
absence  of  the  vendee,  against  whose  property  a  vendor's 
lien  existed,  tolled  the  statutes  as  to  his  subsequent 
grantee,  and  the  court  heia  adversely  to  this  contention. 
What  was  said  in  the  opinion  in  regard  to  the  effect  of 
a  part  payment  by  the  mortgagor,  under  such  circum- 
stances, was  not  predicated  upon  any  fact  appearing  in 
the  case,  and  is  pure  dictum.  The  case  of  Kendall  v. 
Clarke,  90  Ky.  178  (13  S.  W.  583) ,  arose  upon  an  attempt 
to  enforce  a  vendor's  lien  against  a  grantee  of  an  orig- 
inal vendee.  The  court  held  squarely  in  that  case  that 
a  payment  by  the  vendee  would  not  keep  the  lien  alive 
against  his  grantee.  The  disfavor  with  which  courts 
view  vendor's  liens  may  have  accounted  for  this  decision, 
though  it  does  not  so  appear,  and  we  concede  this  case 
to  be  fairly  in  point,  as  sustaining  defendants'  contention, 
but  in  view  of  the  weight  of  authorities  to  the  contrary, 
as  well  as  what  we  deem,  upon  reason,  to  be  the  safe 
and  salutary  rule,  we  decline  to  adopt  the  reasoning  of 
the  case  cited.  In  Trustees  v.  Smith,  52  Conn.  434,  the 
maker  of  a  note  and  mortgage  conveyed  his  equity  of 


Oct.  1910]  Kaiser  v.  Idlbman.  285 

redemption  to  a  third  party,  who  from  time  to  time,  for 
fifteen  years  following,  paid  interest  on  the  note.  It  was 
held  that  this  did  not  toll  the  statute  as  to  the  original 
mortgagor.  The  reason  given  is  that  the  party  making 
the  payments  was  not  liable  on  the  note,  and  that  he  was 
not  in  such  privity  with  his  grantor  as  to  be  his  agent 
for  the  purpose  of  making  a  new  promise.  It  will  be 
seen  that  this  decision  proceeds  upon  the  theory  that  a 
part  payment  constitutes  a  new  promise,  and  must  there- 
fore be  made  by  a  joint  debtor  or  some  one  having  actual 
or  implied  authority  to  bind  the  original  maker,  a  doc- 
trine expressly  repudiated  in  this  state  in  Dundee  Invest. 
Co.  v.  Homer,  30  Or.  558  (48  Pac.  175) .  The  case  of 
Schmucker  v.  SibeH,  18  Kan.  104  (26  Am.  Rep.  765), 
is  another  case  in  which  an  attempt  was  made  to  revive 
a  debt  already  barred  by  the  statute  and  is  not  in  point 
here. 

7.  Without  pursuing  the  subject  further,  it  is  sufficient 
to  say  that,  outside  of  the  case  of  Kendall  v.  Clarke,  90 
Ky.  178  (13  S.  W.  583),  which  we  deem  unsound,  and 
Trustees  v.  Smith,  52  Conn.  434,  which  is  based  upon  a 
construction  of  the  statute  of  limitations  different  from 
that  which  prevails  in  this  jurisdiction,  the  other  cases 
cited  resolve  themselves  into  two  classes:  (1)  Those 
in  which  it  is  held  that  absence  from  the  state  will  not 
toll  the  statute  as  to  a  grantee  of  the  mortgagor; 
(2)  those  in  which  it  is  held  that  a  payment  by  the 
mortgagor,  after  the  statute  has  run,  will  not  revive  the 
debt  as  against  his  grantee.  The  distinction  between 
these  cases  and  the  one  at  bar  is  this:  (1)  In  this  state 
a  part  payment  continues  and  keeps  alive  the  original 
promise,  while  the  absence  of  the  primary  debtor  from 
the  state  has  no  such  effect.  (2)  The  revival  of  a  debt 
after  it  has  once  been  barred  is  in  the  nature  of  a  new 
promise  or  contract,  not  a  continuation  of  the  old;  and 
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a  mortgagor  has  no  authority  to  make  such  new  promise 
to  the  prejudice  of  his  grantee. 

It  follows  the  conclusions  here  arrived  at  that  the 
decree  of  the  court  below  should  be  reversed,  and  the 
demurrer  overruled,  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed. 


Argued  May  3,  decided   June   7,   rehearing  denied   October   11,    1910. 

ELLIOTT  V.  WALLOWA  COTTNTT. 

[109  Pac.  130.] 

Jury — Jurohs — Qualifications — Interest. 

1.  A  taxpayer  is  not  a  qualified  Juror  in  any  case  wherein  the  county  Is 
liable  to  pay  the  judgment. 

Venub — Chanob — Judicial  Power. 

2.  A  circuit  court  can  only  change  the  venue  of  a  cause  on  grounds 
specified  by  Section  45,  B.  &  C.  Comp. 

Jury — Challenges — Waiver, 

3.  By  falling  to  move  for  a  change  of  venue  under  Section  46,  B.  &  C. 
Comp.,  plaintiff  in  a  suit  against  a  county  waived  his  right  to  challenge 
taxpayers  of  the  county  for  implied  bias  under  Section  122. 

Jury — Jurors — Challenge. 

4.  In  a  suit  against  a  county,  a  challenge  of  a  juror  who  is  a  taxpayer 
for  implied  bias  will  not  be  allowed  where  it  will  result  in  a  failure  of 
Justice,  as  in  cases  where  no  change  of  venue  can  be  had. 

Evidence — Opinions — Damages. 

5.  On  an  issue  of  damages  caused  by  the  opening  of  a  road,  to  qualify 
witnesses  to  testify  to  the  amount  of  damages,  they  must  show  knowledge 
of  facts  beyond  that  which  the  Jury  would  be  able  to  derive  from  testimony' 
as  to  physical  facts ;  and  hence  an  affidavit  of  an  absent  witness  who  testi- 
fied that  an  owner  would  be  damaged  In  a  specified  sum  through  the 
expense  of  building  new  fences,  and  inconvenience  of  passing  from  one  part 
of  his  land  to  the  other,  and  In  carrying  on  farming  and  stock  raising,  la 
admissible,  though  it  appears  that  witness  owned  land  nearby  and  knew 
the  quality  of  plaintiff's  land,  where  It  did  not  appear  that  he  resided  near 
the  land  or  that  he  was  a  stockman  or  a  farmer,  or  knew  the  market  value 
of  land  in  that  vicinity,  or  was  qualified  in  any  way  to  Judge  of  the  incon- 
veniences that  would  result  to  plaintiff  beyond  those  specified  in  the  affi- 
davit. 

From  Wallowa:   John  W.  Knowles,  Judge. 
Statement  by  Mr.  Justice  McBRroE. 
A  petition  was  filed  for  a  county  road  across  the  prem- 
ises of  plaintiff,  and  the  viewers  appointed  by  the  county 
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court  reported  in  favor  of  granting  the  road  and  assessed 
plaintiff's  damages  at  $225.  The  court  made  a  condi- 
tional order  for  the  establishment  of  the  road,  part  of 
^hich  order  is  as  follows : 

**The  court  being  satisfied  that  said  assessment  of 
damages  is  just  and  equitable  the  same  is  hereby 
approved  and  allowed,  and  the  road  is  not  of  sufficient 
?^blic  importance  to  justify  the  county  in  paying  said 
^^ages  or  any  part  thereof,  therefore,  it  is  hereby 
Considered  and  ordered  that  the  petitioners  pay  or  cause 
to  be  paid  in  to  the  clerk  of  this  court  on  or  before  the 
next  regular  term  of  this  court  the  amount  of  the  dam- 
ages so  assessed,  as  aforesaid,  for  the  benefit  of  the 
parties  whose  lands  will  be  rendered  less  valuable  by 
reason  of  the  location  of  said  road,  and  that  all  of  the 
records  and  files  of  this  proceeding  be  submitted  to  the 
district  attorney  for  examination  and  report,  and  that 
pending  said  report  and  the  payment  of  the  damages  as 
assessed  the  final  order  herein  allowing  said  petition 
be  stayed,  and  this  matter  be  and  the  same  is  hereby 
continued  until  the  July  term  of  court." 

Plaintiflf  appealed  from  this  assessment,  and  on  trial 
in  the  circuit  court  the  jury  returned  a  verdict,  find- 
ing, that  plaintiflf's  lands  would  be  made  less  valuable 
by  the  opening  of  the  road  in  the  sum  of  $350.     The 
court  rendered  judgment  against  the  county  for  such 
sum  and  costs  and  disbursements.     On  the  trial  in  the 
court  below,  plaintiflf  challenged  the  first  juror  called, 
for  the  reason  that  he  was  a  taxpayer  of  the  county,  but 
the  challenge  was  overruled,  the  court  remarking  that  it 
appeared  from  the  order  of  the  county  court  that  the 
county  would  not  be  required  to  pay  the  damages  in  any 
event,  as  it  had  made  an  order  requiring  the  petitioners 
to  pay  them,  as  a  condition  precedent  to  the  opening  of 
the  road.    The  same  objection  was  made  to  each  juror, 
and  overruled,   and,   plaintiflF's   pre-emptory   challenges 
having  been  exhausted  before  the  panel  was  filled,  a  jury 
was  finally  obtained  over  his  objection.    Plaintiff  appeals. 

Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Fee  &  Slater  and  Mr.  Daniel  W.  Sheahan,  with 
oral  arguments  by  Mr.  James  A.  Fee  and  Mr.  Sheahan. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Francis  S.  Ivanlwe,  District  Attorney,  and  Messrs. 
Burleigh  &  Boyd,  with  oral  arguments  by  Mr.  Ivanhoe 
and  Mr.  James  A.  Burleigh. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

Among  the  causes  of  challenge  for  implied  bias,  enum- 
erated in  Section  122,  B.  &  C.  Comp.,  is  the  following: 
"Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  the  principal  question  involved  therein."  Under 
our  statute  the  appeal  from  the  assessment  of  damages  is 
taken  from  the  decision  of  the  court  upon  the  report  of  the 
viewers  and  not  from  the  order  establishing  the  road. 
Therefore  the  court,  at  any  time  after  approving  the 
report  and  fixing  the  assessment  of  damages,  may  order 
the  road  established,  notwithstanding  the  appeal.  In  the 
case  at  bar  the  court  on  May  24,  1909,  approved  the 
report  and  assessment  of  damages,  made  an  order  requir- 
ing the  petitioners  to  pay  the  same  on  or  before  the  next 
regular  term,  as  a  condition  precedent  to  a  final  order 
allowing  the  petition,  directed  that  further  proceedings 
be  stayed  pending  such  payment,  and  continued  the  mat- 
ter until  the  following  term,  which  was  held  in  July, 
1909.  On  the  day  succeeding  this  order,  the  plaintiff 
appealed  to  the  circuit  court  from  the  assessment  of 
damages,  and  on  the  13th  day  of  November,  1909,  the 
cause  was  tried  in  that  court. 

1.  In  civil  cases,  we  think  it  is  the  universal  rule  that 
a  taxpayer  is  not  a  qualified  juror  in  any  case  in  which 
the  county  is  liable  to  pay  the  judgment  recovered.  While 
the  liability  of  the  county  to  pay  the  judgment  in  this 
case  is  remote,  and  it  is  improbable  that  it  may  be 
required  to  pay  anything  except  the  $125  given  in  excess 
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of  the  amount  allowed  by  the  board  of  viewers,  and  not 
even  that  except  in  its  discretion,  yet,  for  the  purposes 
of  this  opinion,  we  may  concede,  without  deciding,  that 
this  was  sufficient  to  disqualify  taxpayers  from  sitting 
on  the  jury  if  the  matter  had  been  seasonably  taken 
advantage  of  by  a  motion  on  the  part  of  plaintiff  for  a 
change  of  venue. 

2.  Section  45,  B.  &  C.  C!omp.,  provides  that  the  court 
may  change  the  place  of  trial,  on  motion  of  either  party 
when  it  appears  from  the  affidavit  of  such  party  that 
the  judge  or  the  inhabitants  of  such  county  are  so  preju- 
diced against  the  party  making  the  motion  that  he  cannot 
expect  an  impartial  trial  in  the  county.  In  Multnomah 
County  V.  WiUamette  T.  Co.,  49  Or.  204  (89  Pac.  389) 
it  was  held  that,  under  the  foregoing  section,  a  defend- 
ant, in  an  action  by  the  county  to  recover  damages,  was 
entitled  to  a  change  of  venue;  and  in  Ford  v.  UmatiUa 
County,  15  Or.  313  (16  Pac.  33),  it  was  held  that  a  tax- 
payer of  the  county  could  be  successfully  challenged  by 
either  party  for  implied  bias. 

3.  In  the  case  at  bar,  it  would  have  been  impossible 
for  the  county  to  have  secured  a  change  of  venue.  No 
affidavit  could  have  been  truthfully  made  showing  bias 
or  prejudice  against  the  county,  and  the  court  could 
not  have  made  the  change  in  the  absence  of  such  affi- 
davit, as  there  is  no  authority  given  a  circuit  court  to 
change  the  venue  of  a  case  except  for  the  causes  specified 
in  the  statute.  So,  to  have  adopted  the  theory  of  the 
plaintiff  on  the  trial  of  this  case,  would  have  allowed 
him  to  bring  his  appeal  to  the  circuit  court,  and  continue 
to  challenge  every  juror  that  appeared  in  the  box  for 
implied  bias,  until  he  secured  a  jury  to  satisfy  his  own 
wishes,  or,  in  other  words,  he  could  either  have  selected 
his  own  jury  or  prolonged  the  trial  indefinitely. 

4.  We  cannot  accept  a  view  of  the  law  that  leads  to 
such  absurd  consequences.     Had  the  county  been  in  a 
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position  to  ask  for  the  change  of  venue  and  neglected 
to  avail  itself  of  it,  we  would  be  inclined  to  hold  that  it 
had  chosen  to  abide  the  consequences  of  allowing  plain- 
tiff to  select  his  own  jury,  but  where,  as  in  this  case,  the 
plaintiff  alone  was  in  a  position  to  move  for  a  change,  we 
hold  that  his  failing  to  do  so  waived  his  right  to  challenge 
taxpayers  of  the  county  for  implied  bias  arising  from 
that  relation.  And  so  it  has  been  held,  and  in  our  judg- 
ment correctly,  that  a  challenge  for  implied  bias  would 
not  be  allowed  in  cases  of  the  character  of  the  one  at  bar, 
if  the  application  of  the  rule  would  result  in  a  failure 
of  justice,  as  in  cases  where  no  change  of  venue  could  be 
had.  24  Cyc.  272;  Bassett  v.  Governor,  11  Ga.  207; 
Commonwealth  v.  Ryan,  5  Mass.  90;  Wilson  v.  Wapello 
County,  129  Iowa,  77  (105  N.  W.  363:  6  Am.  &  Eng. 
Ann.  Gas.  958) ;  Board  of  Commissioners  of  Fountain 
County  V.  Loeb,  68  Ind.  29;  Board  of  Commissioners  of 
Orange  County  v.  Hon,  87  Ind.  356.  In  Board  of  Com- 
missioners  of  Fountain  County  v.  Loeb,  68  Ind.  29,  the 
court  held  that  the  defendant,  by  refusing  to  change  the 
venue  and  objecting  to  taxpayers  as  jurors,  had  thereby 
waived  the  right  of  trial  by  jury.  But  in  the  subsequent 
case  of  Board  of  Commissioners  of  Orange  Co.  v.  Hon, 
87  Ind.  356,  this  method  of  disposing  of  the  difficulty  was 
disapproved  in  a  case  where  the  county  insisted  on  trial 
by  jury,  and  the  defendant,  without  asking  for  a  change 
of  venue,  insisted  on  his  right  to  challenge  every  tax- 
payer called;  the  court  saying:  "If  either  right  could 
properly  have  been  denied,  it  would  seem  more  reason- 
able to  have  been  the  right  of  challenge  with  the  exercise 
of  which  the  demand  for  a  jury  was  inconsistent."  None 
of  the  cases  cited  by  counsel  conflict  with  these  views. 
In  Garrison  v.  City  of  Portland,  2  Or.  123,  and  in  City  of 
Portland  v.  Kamm,  5  Or.  362,  the  objection  was  to  jurors 
who  were  taxpayers  within  the  city  of  Portland,  and, 
as  jurors  who  were  not  such  taxpayers  could  easily  have 
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been  obtained  in  that  portion  of  the  county  outside  of 
the  municipality,  there  could  be  no  failure  of  justice  by 
requiring  this  to  be  done.  In  Ford  v.  Umatilla  County, 
15  Or.  313  (16  Pac.  33),  plaintiff  moved  for  a  change 
of  venue  and  it  was  refused.  Of  course,  under  the  cir- 
cumstances, he  could  not  be  held  to  have  waived  any- 
thing. In  the  case  of  Bassett  v.  Governor,  11  Ga.  207, 
the  court  say : 

"This  cause  can  be  tried  nowhere  but  in  the  county  of 
Bibb,  where  all  the  defendants  reside,  and,  if  not  tried 
there,  it  cannot  be  tried  at  all.  If  citizens  of  Bibb  are 
incompetent  to  try  it,  then  it  follows  that  the  adminis- 
tration of  the  law  utterly  fails,  and  the  state  cannot  com- 
pel the  collector  to  pay  over  the  public  money  in  his 
hands.  *  *  Our  judgment  is  that  in  cases  against  tax 
collectors,  where  the  interest  of  the  jury  is  remote,  slight 
and  uncertain,  and  when  their  exclusion  would  defeat 
altogether  the  enforcement  of  the  law  against  them,  that 
the  citizens  of  the  county  are  not  disqualified,  as  jurors, 
because  of  that  interest." 

In  Wilson  v.  Wapello  County,  129  Iowa  77  (105  N.  W. 
363) ,  the  court,  after  saying  that  in  cases  against  muni- 
cipal corporations  it  had  always  held  that  taxpayers  of 
such  corporations  were  ineligible  as  jurors,  continues: 

"It  is  sufficient  to  remark  in  this  connection  that  jurors 
are  drawn  from  the  county  at  large,  and  where  a  city, 
town,  or  other  minor  municipality  is  proceeded  against, 
no  substantial  injustice  could  result  from  a  trial  to  a 
jury  made  up  of  nontaxpaying  members  of  the  panel. 
Moreover,  no  such  difficulty  need  be  apprehended  in  such 
cases,  as  challenges  on  the  ground  of  interest,  if  sus- 
tained, could  not  have  the  effect  of  blocking  the  machin- 
ery of  the  court,  and  thus  make  it  impossible  that  a  case 
be  put  upon  trial.  When,  however,  a  county  is  pro- 
ceeded against,  the  court  is  confronted  with  quite  a  dif- 
ferent situation.  While  there  is  no  requirement  in  the  stat- 
ute that  one  must  be  a  taxpayer  to  be  eligible  as  a  juror, 
yet  it  is  fair  to  presume  that  each  person  drawn  for  jury 
service  is  the  owner  of  some  property,  greater  or  less 
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in  amount  of  value,  which  is  the  subject  of  taxation. 
Indeed,  we  think  it  within  common  experience  in  this 
state  that  the  appearance  of  a  nontaxpaying  juror  fur- 
nishes a  rare  exception  to  the  rule.  And  it  is  hardly 
conceivable  that  a  panel  should  be  drawn  in  any  county 
presenting  a  sufficient  number  of  nontaxpaying  mem- 
bers to  make  it  possible  to  make  up  a  jury  out  of  such 
for  the  trial  of  a  case.  It  may  be  true  enough  that,  after 
exhausting  the  regular  panel,  the  drawing  of  talesmen 
might  be  resorted  to  and  continued  indefinitely  until  a 
sufficient  number  of  jurors  who  could  pass  challenge 
should  be  found.  Conceding  the  possibility  of  such  a 
course,  and  to  say  nothing  of  the  expense  incident 
thereto,  we  should  be  very  slow  to  condemn  the  discre- 
tionary action  of  a  trial  court  in  refusing  to  compel  par- 
ties to  submit  their  important  matters  of  difference  to 
a  jury  which  might  be  eventually  thus  made  up.  And 
this  conclusion  is  the  more  readily  reached  in  view  of 
the  statute  which  gives  a  plaintilf  who  has  brought  an 
action  triable  to  a  jury  against  a  county,  in  a  court  of 
that  county,  as  he  must,  the  unqualified  right  to  have 
the  place  of  trial  changed  to  an  adjoining  county." 

5.  The  next  assignment  of  error  relates  to  the  admis- 
sion of  the  testimony  of  the  absent  witness  Wade.  It 
was  admitted  that  Wade,  if  present,  would  testify  that 
he  owned  a  large  tract  of  land,  about  700  acres  in  extent, 
adjoining  plaintilf 's  land,  and  had  been  such  owner  for 
several  years;  that  he  was  familiar  with  the  kind  and 
quality  of  plaintiff's  land,  knew  how  much  the  estab- 
lishment of  the  proposed  road  would  affect  the  same,  and 
knew  from  experience  that  the  cost  of  construction  of  the 
fences  necessary  for  plaintiff  to  build  in  order  to  pro- 
tect his  land  and  crops  thereon  along  both  sides  of  the 
proposed  road  would  not  be  less  than  $200 ;  that  the  cost 
of  maintaining  and  keeping  in  repair  such  fences  would 
not  be  less  than  $15  each  year,  after  the  same  were  con- 
structed; that  the  proposed  road  would  cut  plaintifTs 
land  into  two  tracts,  and  the  inconvenience  of  passing 
back  and  forth  across  the  road,  with  animals,  vehicles. 
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and  implements,  in  carrying  on  farming  and  stock-raising 
operations,  would  cause  the  land  to  depreciate  in  value, 
as  a  whole,  to  the  extent  of  not  less  than  $500 ;  that  the 
whole  damage  which  would  be  caused  by  the  opening 
and  establishment  of  the  road,  including  the  value  of  the 
land  taken,  the  effect  of  the  taking  on  the  remainder, 
the  cost  of  construction  of  necessary  fences,  and  other 
inconveniences  and  burdens  it  would  impose,  would 
amount  to  not  less  than  $1,000.  The  court  considered 
this  showing  sufficient  to  have  the  trial  postponed,  but 
the  defendant  obviated  this  by  stipulating  that  the  wit^ 
ness  would,  if  present,  testify  as  above  stated,  subject 
to  objection  as  to  its  admissibility.  On  objection  by 
defendant,  the  court  refused  to  present  that  portion  of 
the  affidavit,  hereafter  quoted,  to  be  read  to  the  jury : 

"And  that  the  whole  damage  that  will  be  caused  by  the 
opening  and  establishment  of  said  proposed  road,  includ- 
ing the  value  of  the  land  taken,  the  effect  of  the  taking 
upon  the  remainder,  the  cost  of  construction  and  main- 
tenance of  necessary  fences,  and  other  inconveniences 
and  burdens  it  will  impose,  will  amount  to  not  less  than 
$1,000." 

The  affidavit  was  admitted  so  far  as  it  related  to  the 
expense  of  construction  of  new  fences,  the  inconvenience 
of  passing  from  one  part  of  the  tract  to  the  other,  and 
carrying  on  farming  and  stock-raising  operations.  We 
think  this  error,  as  far  as  it  was  admissible  under  the 
authorities.  It  has  been  held  in  this  state  that  a  witness 
will  not  be  allowed  to  state  upon  a  question  of  general 
damages  the  amount  of  such  damages;  that  is,  he  will 
^  confined  to  the  testimony  as  to  conditions,  leaving  the 

• 

jury  to  estimate  amounts :  Burton  v.  Severance,  22  Or. 
91  (29  Pac.  200)  ;  U.  S.  v.  McCann,  40  Or.  13  (66  Pac. 
274) .  But  this  court  seems  to  have  held,  in  cases  of  this 
character,  that  a  witness,  otherwise  competent,  may  tes- 
tify directly  as  to  the  amount  of  damages:  Blagen  v. 
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Thompson,  23  Or.  239  (31  Pac.  647:  18  L.  R.  A.  315). 
But,  where  this  is  permitted,  the  witnesses,  while  not 
technically  experts,  must  show  knowledge  of  the  facts 
beyond  that  which  the  jury  would  be  able  to  derive  from 
testimony  as  to  physical  facts.  If  a  witness  is  called 
upon  to  testify  as  to  value,  he  must  show  some  special 
or  actual  knowledge  as  to  value,  and  so  with  any  other 
special  subject  upon  which  he  is  required  to  impart 
special  information  to  a  jury.  It  was  shown  that  the 
witness  had  land  in  the  vicinity  of  plaintiff,  and  knew 
the  kind  and  quality  of  plaintifTs  land.  It  was  not  shown 
that  he  resided  near  plaintiff  or  that  he  was  a  stockman 
or  farmer,  or  knew  the  market  value  of  land  in  that 
vicinity,  or,  in  any  way,  was  qualified  to  judge  of  the 
inconveniences  that  plaintiff  would  be  subjected  to, 
beyond  those  specified  in  that  part  of  the  affidavit 
admitted  in  evidence.  Had  the  witness  appeared  per- 
sonally in  court  and  attempted  to  testify,  concerning  the 
matters  excluded  by  the  court's  ruling,  he  would  have 
been  required  to  show  other  qualifications  than  those 
disclosed  in  the  affidavit,  or  his  testimony  would  have 
been  rejected.  His  estimates  of  special  and  general  dam- 
age, which  were  admitted,  approximated  $700;  while  the 
verdict  of  the  jury  was  for  $350,  and  it  is  very  improb- 
able that  an  estimate  of  further  damages  for  "incon- 
veniences and  burdens"  not  specified,  would  have 
increased  the  amount.  It  is  clear  that,  before  he  could 
have  testified  as  to  them,  he  would  have  been  required 
to  state  what  those  inconveniences  and  burdens  con- 
sisted of,  so  that  the  court  could  determine  whether  they 
contained  the  elements  going  to  make  up  a  legal  claim 
for  damages. 

The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 
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Argued  July  12,  decided  July   19,   rehearing  denied  October  11,   1910. 

MILLEB  V.  BBOWN  &  McCABK 

[109    Pac.    753.] 
Master   and   Servant  —  Injury   to    Servant  —  Contributory    Nboli- 

GKNCE. 

An  employee  loading  lumber  on  a  vessel  was  Injured  by  lumber  fall- 
ing because  of  a  defect  In  the  winch.     To  do  his  work  he  was  compelled 
I  to  stand  near  the  suspended  timbers  and  while  the  winch  was  lowering 

1  the  same  down.     When  the  winchman  was  about  to  lower  the  timber  he 

called   to    the   men    to    stand   back,    and   they    all    did   so.      At   the    time 
j  of  the  accident  the  employee  was  about  eight  feet  from  a  perpendicular 

I  line  from  the  suspended  timber.     Held,  that  plaintiff  was,  as  a  matter  of 

law,  free  from  contributory  negligence,  as  he   had  a  right  to  anticipate 
that  the  winch  would  perform  its  functions. 

From  Multnomah:    John  B.  Cleland,  Judge. 

This  is  an  action  by  Frank  Miller  against  Brown  & 
McCabe,  a  corporation.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Wilbur  &  Spencer,  with  an  oral  argument  by  Mr. 
Ralph  W.  WUbur. 

For  respondent  there  was  a  brief  over  the  name's  of 
Messrs.  Glltner  &  SewaM,  with  an  oral  argument  by  Mr. 
R.  R.  Giltner. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  for  personal  injuries  sus- 
tained by  plaintiff  while  engaged  in  loading  lumber  for 
defendant  on  board  a  steamer  lying  at  the  docks  in 
Portland. 

The  defendant  seasonably  requested  the  court  to  give 
certain  instructions  in  regard  to  contributory  negligence 
which  it  refused,  but  instructed  on  that  subject  on  its 
own  motion.  The  instructions  requested  correctly  stated 
the  law  and  defendant  contends  that  those  actually  given 
were  not  sufficiently  definite  to  properly  present  such 
defense  to  the  jury.     Conceding,  without  deciding,  that 
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defendant's  contention  is  correct,  it  is  sufficient  to  say 
that  upon  a  careful  examination  of  the  testimony  we  find 
no  evidence  tending  to  show  contributory  negligence  on 
the  part  of  plaintiff.  The  evidence  briefly  stated,  shows 
that  defendant  was  engaged  in  loading  large  pieces  of 
timber  aboard  a  steamer,  by  means  of  winches  attached 
to  the  deck,  and  tackle  attached  to  the  yards  of  the  ves- 
sel. The  timber,  which  was  the  immediate  instrument 
of  the  injury,  was  suspended  in  the  air  from  ten  to 
fifteen  feet  at  one  end,  and  two  or  three  feet  at  the  other. 
One  winch  with  its  tackle  was  used  to  raise  and  lower 
the  timber,  and  the  other  to  steady  it.  The  duty  of  the 
defendant  was  to  unhook  the  chain,  which  was  attached 
to  the  timber,  when  it  had  been  lowered  to  the  deck,  to 
fasten  it  to  the  other  end,  and  to  place  a  "dolly"  or  roller 
underneath  the  timber  to  prevent  it  from  lying  flat  on 
the  deck.  In  order  to  do  this,  he  would,  necessarily,  be 
compelled  to  stand  close  to  it  while  it  was  still  suspended 
and  while  the  winch  was  easing  it  down.  When  the 
winchman  was  about  to  "ease  down"  or  lower  the  timber, 
he  called  to  the  men  to  stand  back,  and  they  all  did  so, 
including  plaintiff,  who  stepped  back  about  three  feet. 
The  evidence  does  not  show  at  what  distance  from  a  per- 
pendicular line  from  the  timber  to  the  deck  plaintiff 
stood  at  the  time  the  order  was  given,  but  it  does  appear 
that  when  the  timber  struck  plaintiff,  he  was  about  eight 
feet  from  a  perpendicular  line  drawn  from  the  suspended 
timber  to  the  deck,  and  it  is,  therefore,  fair  to  assume 
that  he  was  from  four  to  five  feet  away  when  the  order 
was  given.  While  plaintiff  was  in  this  position  the 
winchman  attempted  to  lower  the  timber,  and,  in  conse- 
quence of  a  defect  in  the  winch,  it  fell,  struck  another 
large  timber  lying  across  the  deck,  and  injured  plaintiff, 
either  by  sliding  or  swinging  against  him. 

In  all  this  testimony  we  find  no  evidence  of  contribu- 
tory negligence.    The  plaintiff  was  where  the  nature  of 
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his  employment  required  him  to  be,  and  he  appears  to 
have  obeyed  promptly  the  orders  given  him.  He  was  not 
required  to  anticipate  that  the  winch  would  fail  to  per- 
form its  function,  and  it  is  evident  that  if  it  had  been 
in  proper  condition  no  accident  would  have  occurred. 
Under  these  circumstances  the  court  might  well  have 
refused  to  give  any  instructions  on  the  subject  of  con- 
tributory negligence. 
The  judgment  is  affirmed.  Affirmed. 


Argued  June  30,  decided  July  19,  rehearing  denied  October  11,   1910. 

POKTEK  V,  PETTENGHL. 

[110  Pac.  393.] 

Waters  and  Water  Courses — Public  Lands — Rights  op  Sbttusrs. 

1-  A  settler  upon  the  public  domain,  by  diverting  water  from  a  natural 
stream  for  domestic  use,  for  Irrigation  or  manufacturing  purposes,  may 
acquire  a  right  to  use  the  amount  so  diverted  so  far  as  it  is  put  to  a  bene- 
ficial use  for  actual  needs, 

Watbrs  and  Water  Courses — Water  Rights — Priorities. 
2.  Water  rights  acquired  from  the  same  stream  have  priority  in  the 
order  of  the  time  of  diversion. 

Watbrb  and  Water  Courses — Public  Lands — Rights  of  Settlers. 
3-  A  settler   on   the   public  domain  acquires   no   right   In  waters   of   a 
stream  diverted  In  excess  of  his  actual  use  and  needs. 

Waters  and  Water  Courses — Water  Rights — Nature. 
<•  The  right  under  an  appropriation  of  waters  from  a  stream  is  appur- 
i^nant  to  the  land  for  which  the  water  is  diverted. 

Waters  and  Water  Courses — Irrigation  Water  Rights — Scope. 

5.  The  quantity  of  water  acquired  by  appropriation  for  irrigation  pur- 
poses musi  be  determined  by  the  amount  of  land  Irrigated  and  the  quan- 
tity of  Water  needed  therefor. 

Waters  and  Water  Courses — Irrigation  Water  Rights — Increasing 
Acreage — Date  op  Appropriation. 

*•  Where  the  acreage  irrigated  under  an  appropriation  of  water  has 
'^ot  increased  materially  for  several  years,  an  appropriation  for  additional 
*<^reage  dates    from    the    increased    diversion. 

Waters  and  Water  Courses — Irrigation  Water  Rights — Priorities — 

Pleading — Sufficiency. 
7-  A  complaint  to  determine  the  priority  of  irrigation  water  rights  is 
insufficient  where  it  does  not  definitely  describe  plaintiff's  lands,  and  does 
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not  show  that  any  particular  land  needed  irrigation,  does  not  specify  the 
amount  of  water  diverted  nor  the  Jimount  needed  to  the  acre,  or  for  any 
specific  land,  and  does  not  show  how  much  water  plain tiflTs'  eprantors 
acquired  a  right  to  use ;  an  allegation  that  plaintilTs  were  entitled  to  all 
the  water  in  a  creek  during  the  dry  season  being  too  indefinite. 

From  Josephine :    Hiero  K.  Hanna,  Judge. 

This  is  a  suit  by  George  Porter,  James  Duncan,  Lizzie 
Williams  and  H.  0.  Williams  against  S.  B.  Pettengill, 
S.  B.  Pettengill  as  administrator  of  the  estate  of  Charles 
Burton,  deceased,  John  Irwin,  Eliza  Chapman,  Charles 
Bean  and  Dora  Marshall,  in  regard  to  water  rights  for 
irrigating  purposes.  From  a  decree  in  favor  of  plain- 
tiffs, defendant  Pettengill  appeals  individually  and  as 
administrator.  Reversed:  Suit  Dismissed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  H.  D.  Norton. 

Mr.  Robert  G.  Smith  for  defendants  not  appealing. 

For  respondents  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  W.  Colvig. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  suit  is  a  controversy  as  to  the  priority  and  extent 
of  irrigation  water  rights.  The  plaintiffs  own  land,  situ- 
ated in  section  2,  3,  10,  11,  and  12,  township  34  S.,  range 
6  W.,  in  Josephine  County,  through  which  Grave  Creek 
flows  in  a  westerly  direction.  Defendant  Pettengill  and 
the  estate  of  Charles  Burton,  of  which  Pettengill  is 
administrator,  own  360  acres  in  Sec.  7,  township  34  S., 
range  5  W.,  through  which  also  Grave  Creek  flows.  Prior 
to  1874,  plaintiffs'  predecessors  in  interest  in  said  lands 
diverted  water  from  Grave  Creek,  for  domestic  use  and 
irrigation,  by  means  of  the  Harkness  ditch,  on  the  north 
bank  near  the  east  line  of  section  12.  At  a  point  above 
this  diversion,  near  the  east  line  of  defendants'  land»  a 
channel  diverges  from  the  creek  to  the  south,  and  returns 
to  it  at  a  point  below  the  head  of  plaintiffs'  ditch;  and 
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defendants  have  diverted  water  from  such  channel  for  a 
like  use  upon  their  lands.  Plaintiffs  contend  that,  origin- 
ally, and  until  in  1905  or  1906,  when  the  main  channel 
was  filled  with  debris,  the  water  flowed  in  the  south  chan- 
nel only  during  high  water ;  and  that  their  diversion  takes 
all  the  water  of  the  creek  during  the  dry  season.  Defend- 
ants* contention  is  that  from  time  immemorial  the  creek 
has  divided  at  that  point;  that  the  two  channels  have 
carried  an  equal  amount  of  water;  that  defendants  are 
entitled  to  the  water  in  the  south  channel,  not  to  exceed 
100  inches;  and  that  they  concede  to  plaintiffs  all  the 
water  in  the  north  channel.  This  was  the  principal  con- 
troversy tried.  We  find,  however,  that  a  decision  of  this 
question  does  not  determine  the  real  controversy  nor 
settle  the  rights  of  the  parties. 

1-  The  facts  necessary  to  entitle  either  party  to  water 
from  the  stream  are  not  disclosed  by  the  pleadings  nor  the 
PTOot  These  essentials  have  been  stated  by  this  court  so 
often  that  they  need  only  be  mentioned,  viz. :  A  settler 
upon  the  public  domain,  by  diverting  water  from  a  nat- 
ural stream  for  domestic  use,  irrigation,  or  manufactur- 
ing purposes,  may  acquire  a  right  to  the  use  of  the 
amount  of  water  thus  diverted  to  the  extent  that  it  is  put 
to  a  beneficial  use  for  actual  needs. 

2.  Where  several  rights  are  acquired  from  the  same 
stream,  they  will  have  priority  in  the  order  of  the  time  of 
their  diversion. 

3.  If  more  water  is  diverted  by  a  settler  than  is  needed 
for  the  purpose  intended,  or  is  actually  used  for  such  need, 
he  acquires  a  right  only  to  the  amount  so  needed  and  used. 
Simmons  v.  Winter,  21  Or.  35  (27  Pac.  7 :  28  Am.  St.  Rep. 
727) ;  W'imer  v.  Simmons.  27  Or.  1  (30  Pac.  6:  50  Am. 
St.  Rep.  685)  ;  Nevada  Ditch  Co.  v.  Bennett,  30  Or.  59  (45 
Pac.  472:  60  Am.  St.  Rep.  777)  ;  Davis  v.  Chamberlain, 
51  Or.  304  (98  Pac.  154)  ;  Williams  v.  Altnow,  51  Or.  302 
(95  Pac.  200:  97  Pac.  539) ;  McPhee  v.  Kelsey,  44  Or.  201 
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(74  Pac.  401 :  75  Pac.  713) ;  Ison  v.  SturgiU,  57  Or.  109 
(109  Pac.  579.) 

4.  The  water  right  is  appurtenant  to  the  land  for  which 
it  is  diverted :  Simmons  v.  Winter,  21  Or.  35  (27  Pac.  7 : 
28  Am.  St.  Rep.  727) ;  WiUiaTna  v.  Altnow,  51  Or.  302  (95 
Pac.  200:  97  Pac.  539.) 

5.  The  quantity  of  water  acquired  by  appropriation 
must  be  determined  by  the  amount  of  land  irrigated  and 
the  quantity  of  water  needed  therefor. 

6.  Applying  these  principles  to  the  case  before  us,  the 
complaint  alleges  that  plaintiffs  are  the  owners  of  the 
lands  in  sections  2,  3,  10,  11,  and  12,  but  does  not  show 
what  part  of  these  sections  or  how  much  land  they  own. 
The  proof  shows  that  the  ownership  of  the  land  is  not 
joint,  but  each  owns  land  in  severalty.  The  ditch  is 
owned  by  them  jointly.  There  is  neither  proof  nor  allega- 
tion that  any  particular  land  needed  irrigation;  nor  is 
there  any  allegation  as  to  the  amount  of  water  diverted, 
except  that  it  was  all  the  water  in  the  creek  in  the  dry 
season.  There  is  no  showing  as  to  the  amount  of  water 
needed  to  the  acre  or  for  any  specific  land.  One  witness 
testifies  that  the  amount  required  is  10  inches  to  the  acr6, 
but  he  either  misunderstood  the  question  or  has  no  knowl- 
edge of  what  constitutes  an  inch  of  water  since  the  proof 
shows  that  the  soil  is  rich,  sandy  loam.  And  there  is 
nothing  before  us  from  which  we  can  determine  how 
much  water  plaintiffs'  grantors  acquired  a  right  to  use. 
From  the  evidence  it  seems  that  they  did  not  divert  more 
than  30  or  40  inches,  miner's  measure,  under  a  six-inch 
pressure,  and  it  is  very  doubtful  whether  they  needed 
more  than  an  inch  to  the  acre  on  such  soil.  It  appears, 
also,  that,  at  first,  they  did  not  irrigate  more  than  three 
or  four  acres,  which  amount  was  not  increased  much 
prior  to  1889  or  1890.  There  is  some  evidence  tending  to 
show  that  there  were  20  or  30  acres  in  alfalfa  as  early  as 
1874  or  1875,  but  the  witness  must  have  been  mistaken  in 
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the  year  as  probably  there  was  no  alfalfa  in  Oregon  that 
^rly.  The  preponderance  of  the  evidence  is  to  the  effect 
that  some  time  in  1889  or  1890  there  were  20  or  30  acres 
of  alfalfa  irrigated ;  that  this  acreage  was  not  increased 
much  until  several  years  afterward ;  and  that  the  enlarge- 
ment of  the  ditch  and  an  increased  diversion  of  water, 
therefor  constituted  a  new  appropriation  from  the  date 
thereof.    See  Ison  v.  Sturgill,  57  Or.  109. 

7.  Defendants'  first  diversion  was  not  made  until  about 
1881,  and,  at  that  time,  was  not  used  on  more  than  two 
or  three  acres,  which  quantity  was  increased  later  to 
10  or  12  acres.  There  is  as  much  doubt  as  to  the 
Quantity  of  water  needed  by  defendants  as  by  plain- 
tiffs, but  it  is  a  very  small  amount  and  is  prior  to 
plaintiffs'  second  appropriation.  But  these  data  are 
^sufficient  upon  which  to  determine  the  rights  of 
the  parties.  We  place  but  little  importance  upon  the 
division  of  the  waters  of  the  creek  near  the  east  side  of 
defendants'  land.  At  the  time  of  plaintiffs'  appropria- 
tions, evidently  the  north  channel  carried  as  much  water 
during  the  dry  season  as  was  diverted  by  them,  and  sub- 
sequent changes  in  the  channel  could  not  deprive  them  of 
wiy  right  they  thus  acquired. 

Plaintiffs'  contention  that  they  are  entitled  to  all  the 
Water  in  the  creek  during  the  dry  season  is  too  indefinite 
for  specific  relief.  Therefore  the  decree  must  be  reversed, 
and  the  suit  dismissed  at  plaintiffs'  costs,  without  preju- 
dice. Reversed:    Suit  Dismissed. 


Argued  July  14,  decided  August  3,  rehearing  denied  October  18,   1910. 

WnUAHS  V.  MOUNT  HOOD  £T.  &  POWEK  GO. 

[110  Pac.  490;  111  Pac.   17.] 

EviDBXCB — Parol  Evidence — Varyinci  Terms  of  Written  Instrument. 

1.  Under  Section  704,  B.  &  C.  Comp..  providing  that  when  the  terms  of 
8n  agreement  have  been  reduced  to  writing,  no  evidence  oilier  than  the 
Wntents  of  the  writing  as  to  the  terms  of  the  agreement  is  admissible,  a 
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written  contract  may  not  be  varied  by  a  parol  asrreement  entered  Into  prior 
to  the  signing  of  the  writing. 

Contracts — Building  Contracts — Estimates  by  Third  Person — Con- 
cLusnncNBSs. 

2.  A  party  to  a  contract  may  stipulate  that  the  estimate  of  the  work 
done  and  the  amount  due  under  the  contract  shall  be  made  by  a  third 
person  and  shall  be  flnal,  but  such  an  estimate  Is  not  conclusive,  in  the 
absence  of  a  provision  in  the  contract  to  that  effect. 

Contracts — Building  Contracts — &'!btimatbs  by  Third  Pbrson — Con- 
clusiveness. 

3.  A  contract  for  the  clearing  by  a  subcontractor  of  a  railroad  right  of 
way,  which  provides  that  the  work  shall  be  done  to  the  satisfaction  of  the 
chief  engineer  of  the  railroad  company,  and  that  for  all  work  done  In  a 
satisfactory  manner  and  accepted  by  the  contractor,  the  latter  will  pay  a 
specified  amount,  and  which  fails  to  make  estimates  of  the  amount  of  the 
work  done  conclusive,  does  not  make  the  estimates  of  the  engineer  conclu- 
sive on  the  parties. 

Contracts — Building  Contracts — Estimate  op  Work  Done — Conclu- 
siveness. 

4.  Where  an  estimate  of  a  third  person  of  the  work  done  and  the 
amount  due  under  a  contract  is  by  the  contract  made  conclusive,  it  is  on 
the  condition  that  the  estimate  shall  be  made  according  to  the  contract ; 
otherwise  they  are  not  conclusive. 

Contracts — Issues,   Proof,  and  Variance — Modification — Waivbr  of 
Performance. 

5.  Evidence  ofTered  to  prove  a  subsequent  modification  of  a  contract  is 
incompetent,  either  to  prove  a  modification  not  pleaded,  or  to  show  a 
waiver  of  performance  not  tendered  by  an  issue,  and  insisted  on  by  the 
adverse  party  during  the  trial  as  not  in  the  case. 

Contracts — Performance — ^Waiver. 

6.  A  party  who  accepts  work  done  by  his  contractor  thereby  waives 
strict  performance. 

From  Multnomah :    William  N.  Gatens,  Judge. 

This  is  an  action  by  Fred  A.  Williams  and  S.  S,  Dill, 
doing  business  under  the  firm  name  and  style  of  Dill  Con- 
tract Company,  against  the  Mount  Hood  Railway  &  Power 
Company,  a  corporation,  and  the  Mason  Construction 
Company,  a  corporation,  for  work  performed  by  plaintiffs 
in  clearing  the  right  of  way  for  the  railroad  of  the 
defendant.  Mount  Hood  Railway  &  Power  Company.  The 
defendant,  Mason  Construction  Company,  was  employed 
by  the  railway  company  to  perform  work  about  its  right 
of  way,  and  plaintiffs  entered  into  a  contract  with  the 
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construction  company,  for  the  clearing  of  said  right  of 
way  for  the  railway  company.  The  action  was  dismissed 
as  to  the  Mount  Hood  Railway  &  Power  Company,  and 
from  a  judgment  rendered  against  the  Mason  Construc- 
tion Company,  it  appeals.  Reversed. 

For  appellants  there  was  a  brief  over  the  names  of  Mr. 
Samuel  B.  Huston  and  Mr.  Ben  C.  Dey,  with  an  oral  argu- 
ment by  Mr.  Huston. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  WiUiam  C.  Bristol  and  Mr.  Fenton  E.  Grigsby,  with 
an  oral  argument  by  Mr.  Bristol. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  action  upon  a  contract  to  recover  compensa- 
tion for  work  done  by  plaintiffs  in  clearing  the  right  of 
way  for  the  railroad  of  the  defendant  Mount  Hood  Rail- 
way &  Power  Company.  The  defendant  Mason  Construc- 
tion Company,  of  which  Archie  W.  Mason  was  president 
and  manager,  was  employed  by  the  railway  company  to 
perform  labor  on  and  about  its  right  of  way.  On  Septem- 
ber 21,  1907,  the  Mason  Construction  Company  entered 
mto  a  contract  with  plaintiffs  which  is  alleged  in  the 
complaint  to  be  partly  in  writing  and  partly  oral,  the 
writing  being  as  follows : 

"This  indenture,  made  this  9th  day  of  September,  A.  D. 
1907,  between  the  Mason  Construction  Company,  a  cor- 
poration created  and  existing  under  the  laws  of  the  State 
of  Oregon,  party  of  the  first  part,  and  the  Dill  Contract 
Company,  of  Fairview,  Multnomah  County,  State  of  Ore- 
gon, party  of  the  second  part. 

"Witnesseth,  that  for  and  in  consideration  of  the  sums 
mentioned  in  this  contract,  the  Dill  Contract  Company, 
party  of  the  second  part,  agrees  to  clear  the  right  of  way 
on  the  line  of  the  Mount  Hood  Railway  &  Power  Com- 
pany, as  laid  out  and  located  and  to  the  satisfaction  of  the 
chief  engineer  of  aforesaid  railway  company  as  follows : 

"The  Dill  Contract  Company  to  clear  so  much  of  the 
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right  of  way  as  they  can  keep  out  of  the  way  of  the  con- 
struction gangs  of  the  Mason  Construction  Company,  and 
for  such  clearing  of  the  right  of  way,  the  Mason  Con- 
struction Company  agrees  to  pay  for  the  same  the  follow- 
ing prices,  to-wit:  .The  sum  of  seventy  dollars  ($70.00) 
per  acre  for  clearing  such  right  of  way;  twenty  cents 
(20c)  each  for  railroad  ties,  such  ties  to  be  an  avera^ 
face  of  eight  (8)  inches,  and  to  be  the  regulation  length; 
four  cents  (4c)  per  lineal  foot  for  piling;  four  cents  (4c) 
per  lineal  foot  for  cedar  poles;  six  cents  (6c)  each  for 
cedar  posts;  three  dollars  ($3.00)  per  thousand  for  sound 
logs;  one  dollar  and  fifty  cents  ($1.50)  per  cord  for  wood. 
"AH  sawlogs  to  be  left  on  the  right  of  way,  piled  at  the 
sides;  all  wood  to  be  corded,  all  poles  and  piling  to  be 
peeled,  all  ties  to  be  hewed  on  two  sides,  and  to  have  an 
average  face  of  eight  (8)  inches;  all  piling,  posts,  poles, 
ties  and  wood  to  be  piled  at  edge  of  right  of  way  and  on 
said  right  of  way.  And  for  all  such  work  done  in  a  satis- 
factory manner  and  accepted  by  the  Mason  Construction 
Company,  the  said  Mason  Construction  Company  agrees 
to  pay  the  sums  due  at  the  prices  hereinbefore  mentioned. 
Such  payments  to  be  made  once  a  month,  on  the  estimated 
amount  of  work  as  shall  be  completed  and  accepted,  the 
Mason  Construction  Company  reserving  and  withholding 
ten  (10)  per  cent  of  any  such  estimates,  until  the  next 
estimate  is  accepted,"  etc. 

The  oral  part  of  the  contract  is  alleged  to  be  as  follows : 

"That  the  said  Archie  W.  Mason  and  these  plaintiffs 
verbally  agreed  that  the  price  for  cedar  posts  named  in 
said  contract  should  be  six  cents  instead  of  four  cents; 
that  the  price  of  $3  per  thousand  should  apply  to  all  sound 
logs;  that  the  phrase  in  the  written  part  of  said  con- 
tract, *all  sawlogs  to  be  left  on  the  right  of  way  piled  at 
the  sides,'  should  be  and  was  modified  and  changed  by 
and  with  the  consent,  knowledge,  and  acquiescence  of 
Mount  Hood  Railway  &  Power  Company,  so  that  all  saw- 
logs cut  on  said  right  of  way  by  plaintiffs  were  not  to  be 
piled  at  the  sides  of  said  right  of  way,  but  to  be  left  as 
they  fell  when  cut." 

Plaintiffs  set  out  in  the  complaint  the  items  of  work 
done  under  the  contract,  and  claim  a  balance  due  in  the 
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sum  of  $3,936.26.    It  is  admitted  that  the  logs  were  not 
I  piled  on  the  right  of  way.    The  defendants  admit  the  con- 

I  tract  as  set  out  in  the  writing,  but  deny  that  there  was 

any  oral  part  thereof,  or  that  plaintiffs  performed  any 
work  according  to  the  contract.  They  also  admit  that 
plaintiffs  performed  certain  labor  to  the  amount  specified 
in  the  answer,  upon  which  a  balance  is  due  them  of 
$598.54.  At  the  trial  the  defendant  Mason  Construction 
Company  admitted  that  plaintiffs  were  entitled  to  a  ver- 
dict of  $1,276.76,  and  contends  that  plaintiffs  are  not 
entitled  to  recover  $3  per  thousand  for  sound  logs,  or 
more  than  $1  per  thousand,  for  the  reason  that  the  logs 
were  not  piled  on  the  right  of  way  as  specified  in  the  con- 
tract. The  engineer  of  the  railway  company  rendered  to 
plaintiffs  two  estimates  of  the  amount  of  work  done  under 
the  contract,  viz. :  One  for  the  month  of  October,  and  one 
for  the  month  of  November.  Plaintiffs  contend  that  such 
estimates  are  conclusive  upon  defendant  as  to  the  amount 
of  work  done,  and  that  it  was  done  in  compliance  with  the 
contract. 

1.  There  are  two  principal  questions  involved  on  this 
appeal:  (1)  Whether  plaintiffs  can  be  permitted  to  prove 
by  parol  that  the  defendant  Mason  Construction  Com- 
pany agreed  that  the  logs  need  not  be  piled  on  the  right  of 
way;  (2)  whether  the  engineer's  estimates  of  the  work 
done  are  conclusive  on  the  defendant.  At  the  trial  the 
cause  was  dismissed  as  to  the  railway  company,  and 
judgment  was  rendered  against  defendant  Mason  Con- 
struction Company  for  the  amount  sued  for,  from  which  it 
appeals. 

It  will  be  seen,  from  a  comparison  of  the  writing  and 
the  oral  part  of  the  agreement  relied  on  by  plaintiffs,  that 
all  the  terms  of  the  oral  part  are  included  in  the  writing, 
except  that  it  conflicts  with  the  writing  as  to  the  provis- 
ion that  all  sawlogs  are  to  be  piled  on  the  right  of  way^ 
and  provides  that  the  logs  be  left  as  they  fell.    This  con- 
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tradicts,  and  is  intended  to  vary,  the  terms  of  the  writing, 
v'hich  is  prohibited  by  Section  704,  B.  &  C.  Comp.,  viz. : 

"When  the  terms  of  an  agreement  have  been  reduced  to 
writing  by  the  parties,  it  is  to  be  considered  as  containing 
all  those  terms,  and  therefore  there  can  be,  as  between  the 
parties  *  *,  no  evidence  of  the  terms  of  the  agreement, 
other  than  the  contents  of  the  writing  except"  *  *  (and 
the  exception  does  not  apply  in  this  case.) 

If  there  are  terms  of  the  agreement  not  contained  in 
the  writing,  then  parol  evidence  may  be  given  to  establish 
the  part  thereof  that  is  not  embraced  in  the  writing  and 
not  in  conflict  with  it.  Contract  Co,  v.  Bridge  Co.,  29  Or, 
549  (46  Pac.  138.) 

2.  In  this  case  the  alleged  oral  part  of  the  agreement 
does  not  contain  terms  omitted  from  the  writing,  but  is 
intended  as  a  modification  of  it.  The  case  seems  to  have 
been  tried,  however,  upon  the  theory  that  the  oral  part  of 
the  contract  was  a  subsequent  modification  of  the  original, 
which  is  not  within  the  issues  tendered  by  the  complaint. 
And  the  evidence  does  not  tend  to  show  even  such  a  subse- 
quent modification.  All  that  took  place  l^etween  the  par- 
ties, in  regard  to  such  alleged  modification  of  the  contract, 
was  prior  to  the  signing  of  the  writing.  The  writing  is 
dated  September  9,  1907,  but  was  not  signed  until  about 
September  21,  1907.  Plaintiff  Dill,  as  a  witness,  testified 
upon  that  point  that  at  the  time  Mason  brought  the  writ- 
ing to  him,  he  told  him  it  was  not  the  way  they  had  talked 
it  over  (referring  to  the  piling  of  the  logs  on  the  right  of 
way)  ;  and  that  Mason  admitted  that  it  was  not  the  agree- 
ment, but  was  a  mistake  of  the  bookkeeper  who  drew  it. 
On  cross-examination  he  states  that  this  conversation 
took  place  both  before  and  at  the  time  the  contract  was 
signed,  which  was  the  last  time  he  talked  with  Mason 
about  it.  Plaintiff  Williams  testified  that  Mason  gave  him 
two  copies  of  the  contract  to  look  over  on  September  20th, 
and  he  saw  that  they  were  different  from  the  agreement. 
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as  he  had  understood  it  from  Dill.  The  next  day  he  and 
Dill  went  to  see  Mason  and  called  his  attention  to  what  he 
claimed  was  wrong  in  the  writing,  concerning  the  piling 
of  the  logs,  and  it  was  after  this  that  the  contract  was 
siped  by  Dill.  (These  conversations  are  contradicted  by 
Mason.)  No  subsequent  modification  is  shown,  and  the 
evidence  is  not  competent  to  contradict  the  writing. 
Whether  the  defendants  accepted  the  work  done,  as  con- 
stituting a  compliance  with  the  contract,  is  not  involved 
on  this  appeal,  as  the  case  was  not  submitted  to  the 
jury  upon  that  basis. 

3.  We  think  the  court  erred  also  in  refusing  to  permit 
defendants'  witnesses  to  testify  as  to  the  number  of  sound 
logs  which  were  cut  by  plaintiffs,  and  in  instructing  the 
jury  to  the  effect  that  the  estimate  by  the  railway  com- 
pany's engineer  of  the  amount  of  work  done  by  plaintiffs 
under  the  contract  was  conclusive  upon  the  defendants. 
The  contract  provides  that  the  work  shall  be  done  "to  the 
satisfaction  of  the  chief  engineer  of  the  railway  com- 
pany," but  there  is  no  provision  that  he  is  to  make  esti- 
mates of  the  amount  of  work  done  or  to  determine 
whether  it  is  a  compliance  with  the  contract,  nor  that  his 
findings  on  those  matters  shall  be  conclusive  upon  the 
parties.  The  contract  provides  that  "for  all  such  work 
done  in  a  satisfactory  manner  and  accepted  by  the  Mason 
Construction  Company,  the  said  Mason  Construction  Com- 
pany agrees  to  pay  *  *"  And  it  is  to  reserve  "ten  (10) 
per  cent  of  any  such  estimates,  until  the  next  estimate  is 
accepted,"  thus  making  the  estimates  by  whomsoever 
made,  subject  to  acceptance  by  the  Mason  Construction 
Company,  and  therefore  not  final. 

4.  Parties  to  a  contract  may  stipulate  that  the  estimate 
of  the  work  done,  and  the  amount  due  under  the  contract 
shall  be  made  by  a  third  party,  and  shall  be  final  and  con- 
clusive.   There  are  a  multitude  of  cases  so  holding.    But 
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an  estimate  of  the  work  done  or  amount  due  is  not  conclu- 
sive, in  the  absence  of  a  provision  in  the  contract  to  that 
effect.  In  the  case  of  Abercrombie  &  Williams  v.  Fan- 
diver,  126  Ala.  513  (28  South.  491),  the  contract,  bein^ 
for  railroad  construction  work,  contains  a  clause  similar 
to  the  one  above  quoted  from  the  contract  before  us,  viz. : 
"To  do  the  things  herein  by  them  contracted,  in  a  first 
class  and  workmanlike  manner,  and  to  the  satisfaction  of 
the  chief  engineer  of  the  *  *  Company,"  etc.,  with  addi- 
tional provisions,  not  in  the  contract  before  us,  as  to 
acceptance  of  the  work  by  the  engineer  and  the  final  esti- 
mate by  him,  and  payments  to  be  made  on  monthly  esti- 
mates. The  court  holds  that  the  engineer  cannot  finally 
decide  the  compensation  to  be  paid  and  that  his  estimates 
of  work  done  are  not  conclusive,  because  not  made  so  by 
the  contract.  And  in  Central  Trust  Co.  v.  Louisville  St. 
L.  <&  T.  Ry.  Co.  (C.  C.)  70  Fed.  282,  the  judge  makes  the 
same  distinction,  stating  the  general  rule  that,  when  the 
parties  contract  for  the  conclusiveness  of  the  estimate  of 
the  engineer,  both  parties  are  bound  by  it — citing  Rail^ 
road  Co.  v.  March,  114  U.  S.  549  (5  Sup.  Ct.  1035:  29  L. 
Ed.  255) ,  and  Kihlberg  v.  United  States,  97  U.  S.  398  (24 
L.  Ed.  1106),  and  other  cases  cited  by  plaintiffs  in  this 
case,  but  holding  that  to  make  such  estimates  conclusive 
it  must  be  so  specified  in  the  contract,  and  further  says : 

"I  do  not  see  that  this  is  an  agreement  that  this  esti- 
mate of  the  engineer  is  to  be  conclusive.  The  court  should 
not  imply  such  an  agreement,  but  should  require  clear  and 
express  language,  because  it  is  contracting  away  the  ri^rht 
of  the  party  to  appeal  to  the  courts  of  justice  in  case  of  a 
controversy." 

To  the  same  effect  is  Drhew  v.  Altoona,  121  Pa.  401, 
420  (15  Atl.  636.) 

In  Mercantile  Co.  v.  Honsey,  205  U.  S.  298  (27  Sup.  Ct. 
535:  51  L.  Ed.  811),  the  contract  provided  that  the  work 
on  the  building  should  be  done  in  the  best  manner  and 


r 


Oct.  1910]       Williams  v.  Mount  Hood  Ry.  &  Power  Co.  259 


with  materials  of  the  best  quality,  subject  to  the  accept- 
ance or  rejection  of  an  architect,  all  to  be  done  in  strict 
accord  with  the  plans  and  specifications.  And  it  is  there 
held  that  this  does  not  make  the  acceptance  by  the  archi- 
tect final  and  conclusive,  and  will  not  bind  the  owner  or 
relieve  the  contractor  from  the  agreement,  and  that  to 
make  such  a  certificate  of  the  architect  conclusive  requires 
plain  language  to  that  effect  in  the  contract.  And  cites 
Railroad  Co.  v.  March,  114  U.  S:  549  (5  Sup.  Ct.  1035 : 
29  L.  Ed.  255),  and  other  cases  as  of  the  latter  class. 
There  is  an  extended  note  to  this  case  in  10  Am.  &  Eng. 
Ann.  Cas.  576.  To  the  same  effect  is  Railroad  Co.  v. 
Wilcox,  48  Pa.  161,  where  it  is  said: 

"In  this  contract,  however,  this  stipulation  for  finality 
is  wanting,  and  this  makes  a  most  material  difference.  It 
provides  for  monthly  estimates,  and  in  the  end  for  a  final 
estimate,  by  the  engineer,  without  any  declaration  as  to 
conclusiveness,"  and  holds  that  such  estimates  are  not 
conclusive. 

To  the  same  effect  are  Rusting  v.  Union  Pipe  &  Con- 
struction Co.,  5  App.  Div.  448  (39  N.  Y.  Supp.  216)  ; 
Glacitis  V.  Black,  50  N.  Y.  145  (10  Am,  Rep.  449)  ;  Fel^ 
lows  V.  Snyder,  50  Kan.  705  (32  Pac.  639)  ;  Britton  v. 
RaUway  Co.,  90  Mich.  165  (51  N.  W.  276.)  And  even 
where  the  estimate  of  the  engineer  is  by  the  contract  made 
conclusive,  it  is  upon  the  condition  that  it  is  made  accord- 
ing to  the  terms  of  the  contract.  It  is  not  in  his  power  to 
change  or  waive  its  terms.  Drheiv  v.  Altoonu,  121  Pa. 
401,  420  (15  Atl.  636) ;  G.,  H.  &  S.  A.  Ry.  Co.  v.  Henry  & 
Dilley,  65  Tex.  685 ;  McAvoy  v.  Long,  13  111.  147 ;  Burke  v. 
Mayor  of  the  City  of  New  York,  7  App.  Div.  128  (40 
N.  Y.  Supp.  82) ;  County  of  Cook  v.  Harms,  108  111.  151. 

In  the  case  before  us  the  estimates  evidently  were  not 
according  to  the  contract,  in  that  they  included  logs  not 
piled  on  the  right  of  way. 

There  are  other  errors  discussed  in  the  briefs,  but  arose 
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principally  out  of  errors  above  decided  and  need  not  be 
specifically  mentioned. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 


Decided  October  18,   1910. 

Petition  for  Rehearing. 

[Ill  Pac.  17.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

5.  This  motion  is  based  largely  upon  plaintiff's  conten- 
tion that  the  evidence  as  to  the  manner  in  which  the  work 
was  done,  and  the  acquiescence  or  acceptance  thereof  by 
defendant,  and  the  verdict  of  the  jury  thereon  in  plain- 
tiff's favor,  are  conclusive  of  plaintiff's  right  to  recover, 
and  that  the  former  opinion  of  this  court  encroached  upon 
the  province  of  the  jury. 

The  Mt.  Hood  Railway  &  Power  Company,  the  owner 
of  the  railroad  which  was  under  process  of  construction, 
was  a  party  defendant  in  this  action.  E.  P.  Clark  was  the 
president  and  C.  W.  Miller  the  general  manager  of  the 
defendant  railway  company.  For  the  purpose  of  showing: 
the  relations  between  the  railway  company  and  the 
defendant  the  Mason  Construction  Company,  the  com- 
plaint alleges  that  "said  Mt.  Hood  Railway  &  Power  Com- 
pany employed  and  engaged  the  Mason  Construction  Com- 
pany to  perform  work  and  labor  on  and  about  the  right  of 
way  of  said  railway,"  and  this  is  expressly  admitted  by 
the  answer.  The  language  is  very  indefinite  as  to  the  rela- 
tions existing  between  them,  but  may  be  broad  enough  to 
include  a  superintendent  or  agent  of  construction,  with 
authority  to  let  contracts;  and  from  what  is  disclosed  in 
the  bill  of  exceptions  there  was  evidence  tending  to  show 
that  the  construction  company  was  a  go-between  in  the 
railway  company's  dealings  with  those  doing  the  work,  at 
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least  in  clearing  the  right  of  way,  and  if  the  railway  com- 
pany had  a  voice  in  determining  what  would  constitute  a 
compliance  with  the  contract  with  plaintiff,  as  the  bill  of 
exceptions  tends  to  show,  then  the  directions  and  other 
acts  of  its  president  and  its  manager  to  plaintiffs  in  rela- 
tion thereto  would  bind  the  construction  company.  And 
as  disclosed  by  the  bill  of  exceptions  there  was  evidence 
tending  to  show  a  waiver  of  a  strict  performance  of  the 
written  contract,  both  as  to  unsound  logs  and  as  to  piling 
the  logs  on  the  right  of  way,  and  those  questions  would 
all  be  for  the  consideration  of  the  jury,  if  they  were 
within  the  issues.  But  no  such  issue  is  tendered,  and  the 
evidence  was  not  offered  for  that  purpose,  but  to  prove  a 
subsequent  modification  of  the  contract,  which  is  not 
alleged ;  and  therefore  it  was  incompetent  for  either.  This 
objection  was  made  by  defendant  from  the  commence- 
ment of  the  trial,  and  insisted  on  throughout.  Therefore 
we  cannot  treat  it  as  though  it  were  an  issue. 

6.  The  situation  is  the  same  as  to  the  estimates.  In  so 
far  as  the  work  was  accepted  by  defendant,  it  would  be  a 
waiver  of  strict  performance;  but  the  court  refused  to 
permit  any  evidence  by  defendant  upon  th^  amount  of 
work  done,  or  its  character,  or  as  to  whether  it  was 
accepted,  stating  to  the  jury  that  there  was  no  question 
as  to  the  amount  of  the  work  done ;  defendant  being  con- 
cluded by  the  estimates.  And  this  ruling  not  only  affected 
the  amount  of  logs,  their  quality,  and  whether  piled  as 
required,  but  each  of  the  other  items  of  the  work,  upon 
which  defendant  tendered  proof  of  the  amount  performed. 
This  took  from  the  jury  the  right  to  consider  whether 
there  was  an  acceptance  of  the  work  by  defendant,  and 
made  the  estimates  final  upon  that  question,  and  was 
prejudicial  error. 

Therefore  the  motion  is  denied. 

Reversed:    Rehearing  Denied. 
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Argued  August  3,  decided  September  20,  rehearing  denied  October  18,  1910. 

STATE  V,  EEICESON. 

[110  Pac.  785;  111  Pac.  17.] 

Assault  and   Battbry — Assault   with   Danqkroub   Weapon — Indict- 
ment. 

1.  An  indictment  for  assault  with  a  dangerous  weapon,  which  alleges 
that  the  two  defendants  assaulted  prosecutor  with  a  rifle  by  shooting  at 
him.  the  rifle  being  held  in  the  hands  of  one  of  the  defendants,  both 
defendants  acting  together,  sufficiently  charges  a  wrongful  Intent,  and  Is 
good. 

Assault  and  Battery — "Assault  with  a  Dangerous  Weapon" — Ele- 
ments. 

2.  To  constitute  an  "assault  with  a  dangerous  weapon,"  the  only 
speciflc  intent  necessary  is  the  intent  embraced  in  the  act  of  making  an 
assault  with  a  dangerous  weapon,  which  is  merely  an  intentional  and 
unlawful  use  of  a  dangerous  weapon  by  means  of  which  an  assault  is 
committed  with  such  weapon. 

Criminal  Law — Appeal — Erroneous   Admission   of   Evidence. 

3.  On  a  trial  for  assault  with  a  dangerous  weapon,  the  error,  if  any,  in 
admitting  evidence  of  a  pending  purchase  of  land  by  prosecutor  from 
accused  at  the  time  of  the  offense,  is  not  prejudicial. 

Assault  and  Battery — Assault  with  Dangerous  Weapon — E^tidbncb 
— Admissibility. 

4.  On  a  trial  for  assault  with  a  dangerous  weapon,  evidence  of  a  pend- 
ing purchase  of  land  by  prosecutor  from  defendant  at  the  time,  and  the 
statement  of  one  of  the  defendants  that  she  would  get  prosecutor's  money 
and  the  land,  was  material  as  bearing  on  the  motives  of  defendants. 

Criminal  Law — Appeal — Questions  Reviewable. 

5.  Where  the  record  did  not  show  that  defendant  and  codefendant  were 
husband  and  wife,  the  objection  that  a  charge  deprived  the  codefendant  of 
the  prima  fctcie  presumption  that  a  wife  acting  with  her  husband,  acted  by 
coercion  and  without  guilty  intent,  as  provided  by  Section  788,  subd.  31, 
B.  &  C.  Comp.,  was  without  merit. 

Assault  and  Battery — Assault  with  Dangerous  Weapon — Evidence 
— Instructions. 

6.  Where  prosecutor  disarmed  defendants  and  retained  their  weapons 
as  a  matter  of  safety,  and  lefi  the  premises  of  defendants,  one  of  whom 
then  fired  shot's  at  prosecutor  while  he  was  going  away,  a  charge  that  If 
the  shots  were  fired  at  prosecutor  while  he  was  going  away,  and  there  was 
no  apparent  danger  of  Immediate  attack  from  him,  anjrthlng  that  prose- 
cutor had  done  prior  thereto  would  not  justify  the  shooting  was  not  open 
to  the  objection  that  it  deprived  defendants  of  the  right  to  retake  their 
weapons,  and  use  force  enough  for  that  purpose. 

Criminal  Law — Instructions — Sufficiency. 

7.  Where  a  requested  charge  given  by  the  court  sufficiently  embodied 
the  presumption  of  the  innocence  of  accused,  the  refusal  of  other  requests 
on  that  subject  was  not  error. 
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Criminal.  Law — Evidbnce — Instructions. 

8.  It  Is  not  error  to  refuse  a  charge  on  a  defense  not  presented  by  any 
evidence. 

Criminal  Law — Appeal — Bill  of   EJxciBPrioNS — Necessity. 

9.  The  purpose  of  a  bill  of  exceptions  is  to  bring  to  the  appellate  court 
tlie  exceptions  and  so  much  of  the  evidence  as  is  necessary  to  disclose  their 
relevancy  and  materiality,  and  the  appellate  court  will  not  resort  to  the 
transcript  of  the  court  reporter's  shorthand  report  of  the  trial  in  order  to 
determine  the  facts  or  the  weight  of  the  evidence. 

Mabriaoe — Byidencb. 

10.  Testimony  referring  to  defendant  and  codefendant  aa  "Mr.  and  Mrs. 
C,  and  to  codefendant  as  "Mrs.  E.,"  does  not  establish  the  relation  of 
husband  and  wife ;  and  hence  the  court  on  appeal  will  not  reverse  a  con- 
viction on  the  erround  that  the  female  defendant  was  deprived  of  the  prima 
facie  presumption  that  a  wife,  acting  with  her  husband,  acts  by  coercion 

and  without  guilty  intent 

t 

From  Crook :    William  L.  Bradsh aw,  Judge. 

The  defendants,  C.  H.  Erickson  and  Bettie  Erickson, 
were  jointly  indicted,  tried  and  convicted  of  assault  with 
a  dangerous  weapon,  and  from  the  judgment  thereon  they 
appeal.  Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  John  H.  Hail. 

For  the  State  there  was  a  brief  over  the  names  of  Mr. 
Andrew  M.  Crawford,  Attorney  General,  Mr.  Frederick 
W.  Wilson,  District  Attorney,  and  Mr.  Hollis  S.  Wilson, 
with  an  oral  argument  by  Mr.  Frederick  W.  Wilson. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

The  defendants  were  jointly  indicted,  charged  with  an 
assault  with  a  dangerous  weapon — a  rifle — upon  one 
Leonard  Walters,  and  upon  trial  were  found  guilty.  From 
a  judgment  thereon  they  appeal. 

As  stated  in  defendants'  brief,  much  of  which  is  not 
disclosed  by  the  bill  of  exceptions,  Walters  had  purchased 
some  land  from  defendants,  but  there  had  been  no  trouble 
between  tnem  in  regard  to  it.  It  appears,  also,  that 
defendants  were  using  one  of  Walters'  horses  at  some 
farm  work,  and  that  Walters,  desiring  to  use  it,  went  to 
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defendants'  home  after  it.  Walters  testified  that,  after 
they  had  some  conversation  as  to  the  further  use  of  the 
horse  by  defendants,  he  started  to  the  corral  to  get  the 
horse,  when  Mrs.  Erickson  presented  an  automatic  rifle 
about  a  foot  from  his  face  and  commanded  him  to  get 
off  the  premises;  that  he  threw  his  arm  up  struck  the 
gun  away  as  it  went  off,  knocked  Mrs.  Erickson  down, 
and  saw  Mr.  Erickson  jump  for  the  door  to  get  another 
gun.  Walters  picked  up  the  rifle  and  ran  toward  the 
door,  at  the  same  time  pulling  his  revolver.  Mr.  Erick- 
son was  in  the  act  of  putting  two  shells  into  the  barrel 
of  a  shotgun,  but  did  not  get  it  broke  down  when  Walters 
grabbed  it  to  stop  him  from  shooting.  Erickson  whirled 
it  around  and  struck  Walters  on  the  side  of  the  head. 
Walters  then  shot  at  his  wrist  with  the  revolver,  but 
testified  that  he  did  not  know  whether  it  hit  him  or  not, 
Mr.  Erickson  dropped  the  gun  and  ran  out  of  the  house, 
and  Walters  picked  up  the  two  guns  and  started  home. 
When  he  was  about  20  or  25  rods  from  the  house.  Mrs. 
Erickson,  with  an  oath,  called  to  him  to  drop  the  guns, 
and  Mr.  Erickson  shot  at  him  with  another  gun.  Walters 
started  to  run  when  Mr.  Erickson  fired  eight  shots  at 
him. 

1.  The  charge  in  the  indictment  is  that  defendants 
assaulted  Walters  with  a  rifle  by  shooting  at  him;  the 
rifle  being  held  in  the  hands  of  C.  H.  Erickson,  the 
defendants  acting  together.  The  court  instructed  the 
jury  that,  as  the  state  made  no  claim  for  conviction  for 
any  act  done  by  defendants  prior  to  the  time  Walters 
left  the  Erickson  home  with  the  two  guns,  they  have  no 
right  to  find  a  verdict  of  guilty  against  defendants  for  any 
act  which  they  may  have  committed  prior  to  that  time 
nor  for  any  shooting  done  by  Mrs.  Erickson. 

2.  The  first  error  urged  is  that  the  indictment  is  fatally 
defective  because  it  does  not  allege  a  wrongful  intent. 
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But  the  statute  makes  no  reference  to  the  intent,  and  in 
State  V.  Godfrey,  17  Or.  300  (20  Pac.  625:  11  Am.  St. 
Rep.  830) ,  it  is  said  that  no  specific  intent  is  necessary 
to  constitute  the  crime  under  this  statute  other  than 
such  as  is  embraced  in  the  act  of  making  an  assault  with 
a  dangerous  weapon.  This  simply  embraces  the  inten- 
tional and  unlawful  use  of  a  dangerous  weapon  by  means 
of  which  an  assault  is  committed  with  such  weapon  upon 
the  person  of  another.  This  disposes  also  of  the  objec- 
tion to  instructions  numbers  4  and  7. 

3.  The  exception  to  the  admission  of  evidence  as  to  the 
pending  purchase  of  land  by  Walters  from  defendants 
is  not  well  taken.    Such  evidence  could  not  be  prejudicial. 

4.  But  in  connection  with  the  statement  attributed  to 
Mrs.  Erickson,  that  she  would  get  Walters'  money  and 
the  land  too,  was  material  as  bearing  upon  the  motives  of 
defendants.  Several  other  exceptions  are  saved  to  the 
admission  of  evidence  offered  by  the  state  and  the  exclu- 
sion of  evidence  offered  by  defendants,  but  no  good  pur- 
pose can  be  served  by  setting  it  out  at  length.  It  is  suffi- 
cient to  say  that  we  find  no  prejudicial  error  in  the  rul- 
ings thereon.  Exception  was  taken  to  remarks  made  by 
the  district  attorney  in  the  argument  to  the  jury,  but  the 
bill  of  exceptions  does  not  disclose  that  anything  that  was 
said  by  him  was  not  justified  by  the  evidence  and  within 
the  line  of  legitimate  argument. 

5.  The  first  instruction  objected  to  is :  "If  you  find  C. 
H.  Erickson  guilty,  you  should  also  find  defendant  Bettie 
Erickson  guilty,  if  you  find  beyond  a  reasonable  doubt 
from  the  evidence  she  acted  with  C.  H.  Erickson  in  com- 
mitting the  offense  charged."  It  is  contended  that  this 
deprived  Mrs.  Erickson  of  the  prima  facie  presumption 
that  "a  wife  acting  with  her  husband  in  the  commission 
<>f  a  felony,  other  than  murder,  acted  by  coercion  and 
without  guilty  intent."     Section  788,  subd.  31,  B.  &  C. 
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Comp.  This  question  appears  to  be  raised  in  this  court 
for  the  first  time.  No  doubt,  had  the  facts  justified  it, 
and  the  attention  of  the  court  had  been  called  to  it,  it 
would  have  properly  submitted  the  question  to  the  jury. 
But  the  record  does  not  show  that  the  defendants  were 
husband  and  wife;  hence  the  objection  is  without  merit. 

6.  The  tenth  instruction  to  which  exception  was  taken 
is  to  the  effect  that  if  the  shots  were  fired  at  Walters 
while  he  was  going  away  from  the  person  firing  the 
shots,  and  there  was  no  apparent  danger  of  immediate 
attack  from  Walters,  then  nothing  that  Walters  had  done 
prior  to  such  shooting  at  him  would  justify  the  person 
so  shooting.  The  objection,  as  stated  in  the  brief,  to  this 
instruction  is  that  Walters  had  unlawfully  taken  two  guns 
belonging  to  Erickson,  viz.,  a  larceny  from  a  dwelling, 
and  that  defendant  had  a  right  to  retake  his  property 
and  to  use  force  enough  for  that  purpose.  This  sugges- 
tion is  made  in  this  court  for  the  first  time.  But  there  is 
no  pretense  that  Walters  was  committing  a  larceny  from 
a  dwelling.  Whatever  may  have  taken  place  at  that  time, 
it  is  clear  that  Walters  had  disarmed  his  antagonists, 
and  was  retaining  their  weapons  as  a  matter  of  safety 
to  himself,  and  the  instruction  was  not  subject  to  this 
objection. 

7.  The  first  instruction  requested  by  defendant,  as 
given  by  the  court,  sufficiently  embodies  the  presumption 
of  innocence  that  obtains  in  defendants'  favor,  and  the 
refusal  of  other  requests  upon  that  subject  was  not  error. 

8.  The  seventh  requested  instruction  is  based  on  the 
right  of  self-defense.  The  court  instructed  the  jury  that, 
if  they  found  that  the  defendants  shot  at  Walters  while 
he  was  running  away  from  them  and  when  he  was  not 
assaulting  or  about  to  assault  them,  defendants  cannot 
justify  under  the  claim  of  self-defense,  and  there  is 
nothing  in  the  bill  of  exceptions  to  indicate  that  there  was 
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any  element  of  self-defense  in  the  shooting  by  defendants, 
and  it  was  not  error  to  refuse  to  give  the  instruction. 
The  judgment  is  affirmed.  Affirmed. 


Decided  October  18,   1910. 

On  Petition  for  Rehearing. 

[Ill  Pac.  17.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

9.  In  addition  to  the  bill  of  exceptions,  defendants  have 
had  certified  to  this  court  a  transcript    of    the    court 
reporter's  shorthand  report  of  the  trial,  which  consists 
of  362  pages  of  typewritten  matter.    If  we  must  examine 
ttis  record,  then  there  is  no  necessity  for  a  bill  of  excep- 
tions.   It  is  not  the  province  of  this  court  to  examine 
^he  facts,  nor  to  determine  the  weight  of  the  evidence. 
^^  Purpose  of  the  bill  of  exceptions  is  to  bring  to  us  the 
exceptions  and  only  so  much  of  the  evidence  as  is  neces- 
^^  to  disclose  their  relevancy  and  materiality :  Bigelow 
^^  ^olumb:a  Gold  Mining  Co.,  54  Or.   452    (103   Pac. 
^'  1007). 

\0,  However,  defendants'  counsel,  in  this  motion  refers 
^  the  evidence  which,  he  contends,  indicates  that  defend- 
ant Bettie  Erickson  is  the  wife  of  defendant  C.  H.  Erick- 
son ;  but  there  is  no  pretense  that  there  was  any  evidence 
that  they  are  husband  and  wife.  He  only  seeks  to  draw 
an  inference  to  that  effect  from  the  testimony,  which 
refers  to  them  as  Mr.  and  Mrs.  Erickson,  and  to  Bettie  \ 

Erickson  as  Mrs.  Erickson.  But  this  does  not  establish 
the  relation  of  husband  and  wife  in  such  a  manner  that 
we  may  assume  it  to  have  been  proved,  and  upon  which 
proof  we  should  reverse  the  judgment. 
The  motion  is  denied. 

Affirmed:  Rehearing  Denied. 
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Argued   September   7,   decided   October    18,    1910. 

FOX  V.  TIPT. 

[Ill   Pac.  51.] 

Rbplbvin — Complaint — Description    of    Property. 

1.  In  claim  and  delivery  for  certain  sheep,  the  complaint  described 
them    as    a    hundred    head    of    yearling    sheep,    consisting    of    ewes    and 

wethers,  of  which  the  ewes  had  a  crop  off  the  left  ear  and  the  wethers 
were  slick  ears,  meaning  full  natural  ears,  and  that  all  the  sheep  were 
known  as  fine  wool  sheep.  Held,  that  the  description  was  sufficient  to 
comply  with  the  rule  that  in  claim  and  delivery  the  complaint  must 
describe   the   property   with    reasonable    certainty. ' 

Replevin — Description  of  Property — Evidence. 

2.  Where,  in  claim  and  delivery  for  sheep,  the  complaint  described 
them  with  reasonable  certainty,  and  plaintiff's  testimony  as  to  the  identity 
of  the  sheep  demanded  corresponded  with  the  complaint,  additional  evf- 
dence  that  the  sheep  had  been  marked  with  paint,  and  that  in  defendant's 
sacks  of  fleeces  taken  from  yearling  sheep,  fleeces  were  discovered 
bearing  similar  color  marks,  was  admissible  aa  tending  further  to  Identify 
the  property. 

Trial — Instructions — ^Undisputed  Facts. 

3.  Where,  in  claim  and  delivery  for  certain  sheep,  defendant  kept  pos- 
session by  executing  a  redelivery  bond,  an  instruction  that  the  prop- 
erty was  in  the  hands  of  the  defendant,  but  that  plaintiff  must  establish 
by  a  preponderance  of  the  evidence  that  defendant  was  in  wrongful 
possession  and  was  withholding  the  sheep  from  plaintiff,  was  not  objec- 
tionable as  precluding  a  finding  that  defendant  did  not  have  the  sheep 
claimed  by  plaintiff. 

Replevin — Claim    and    Delivery — Sheep — ^Value — Separate    Assess- 
ment. 

4.  Where,  in  claim  and  delivery  for  forty-seven  yearling  ewes  and 
forty-three  wethers,  there  was  evidence  that  at  the  time  of  the  trial  they 
were  worth  $4.00  a  head,  the  court  did  not  err  in  failing  to  require  the 
Jury  in  rendering  a  verdict  for  plaintiff  to  separately  assess  the  value 
of  the  ewes  and  wethers  under  Section  153,  B.  AC.  Comp.,  providing  that, 
if  the  property  has  not  been  delivered  to  the  plaintiff,  the  Jury  shall 
assess  its  value  if  the  verdict  be  in  plaintiff's  favor. 

Appeal   and   Error — Special   Verdict — Denial — Discrstion — Reyibw. 

5.  Under  Section  154,  B.  &  C.  Comp.,  providing  that  the  Jury  in  their 
discretion  may  render  a  general  or  special  verdict  In  actions  to  recover 
money  only,  or  for  specific  real  property,  and  in  all  other  cases  the  court 
may  direct  the  jury  to  find  a  special  verdict  on  all  or  any  of  the  issues, 
the  court's  refusal  to  direct  special  findings  Is  a  matter  within  its  dis- 
cretion,  and  will  not  be  reviewed  on  appeal. 


From  Baker:    William  Smith,  Judge. 


Oct.  1910]  Fox  v.  Tift.  269 

■ 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  of  claim  and  delivery,  commenced  in 
the  circuit  court  of  Baker  County,  by  W.  C.  Fox  against 
Louis  Tift  The  complaint,  which  is  in  the  usual  form, 
describes  the  property  in  controversy  as  follows: 

"One  hundred  head  of  yearling  sheep,  consisting  of 
ewes  and  wethers,  of  which  the  said  ewes  have  a  crop  oflf 
the  left  ear,  and  the  said  wethers  are  what  is  called 
slick  ears,  meaning  thereby  full  natural  ears,  and  all  of 
said  sheep  being  what  is  known  as  fine  wool  sheep." 
After  the  action  was  commenced,  the  sheriff  of  Baker 
County,  pursuant  to  the  plaintiff's  affidavit  of  ownership, 
took  90  head  of  sheep,  consisting  of  43  wethers  and  47 
ewes,  of  the  kind  specified,  from  the  defendant,  but,  as 
he  gave  a  redelivery  bond,  the  property  was  surrendered 
to  him. 

The  answer  having  denied  each  allegation  of  the  com- 
plaint, a  trial  was  had  resulting  in  the  following  verdict : 

"We,  the  jury  duly  impaneled  to  try  the  above-entitled 
cause,  find  that  plaintiff  at  the  beginning  of  this  action 
was  and  now  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  personal  property  described  in  the  com- 
plaint herein,  a  more  particular  description  of  which 
is  as  follows:  Yearling  sheep  consisting  of  43  wethers 
and  47  ewes  of  which  said  wethers  have  what  is  known 
as  'slick  ears'  meaning  thereby  full  natural  ears,  and  the 
said  ewes  have  a  crop  off  the  left  ears  and  all  of  said 
sheep  being  what  is  known  as  fine  wool  sheep,  and  all  of 
said  sheep  were  at  the  beginning  of  this  action  in  posses- 
sion of  said  defendant  near  McEwen,  Oregon,  and  were 
in  defendant's  ewe  and  lamb  band  of  sheep  at  that  time, 
and  in  which  ewe  and  lamb  band  of  sheep  the  wethers 
above  described  were  the  only  wethers  therein  having 
slick  ears  as  aforesaid  of  the  yearling  age,  and  that  the 
yearling  ewes  above  described  with  a  crop  off  of  the 
left  ear  were  the  only  yearling  ewes  therein  with  a  crop 
off  the  left  ear,  that  the  value  of  said  sheep  is  in  the  sum 
of  $360,  and  that  defendant  wrongfully  withheld,  the 
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same  from  plaintiff  in  Baker  County,  Oregon,  and  that, 
in  case  recovery  of  the  possession  thereof  cannot  be  had, 
then  we  find  for  the  plaintiff  in  the  sum  of  $360,  the 
value  thereof." 

From  a  judgment  rendered  in  accordance  with  such 
findings,  the  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments  by 
Mr.  Samuel  White  and  Mr.  Gustav  Anderson. 

For  respondent  there  was  a  brief  and  oral  arguments 
by  Mr.  Orville  B.  Mount  and  Mr.  John  L.  Rand. 

Opinion  by  Mr.  Chief  Justice  Moore. 

It  is  contended  that,  since  the  complaint  described  in  a 
particular  manner  the  personal  property  undertaken  to 
be  recovered,  the  defendant  had  the  right  to  rely  upon 
the  specification  thus  given,  and,  such  being  the  case, 
errors  were  committed  in  permitting  the  plaintiff,  over 
objection  and  exception,  to  testify  in  answer  to  inquiries 
as  follows : 

"Q.  What  paint  was  on  these  sheep  before  shearing, 
at  the  time  you  separated  them? 

"A.  They  were  branded  with  a  red  eleven,  or  two  bars. 

"Q.  What  kind  of  paint  was  used  in  making  that  with? 
*'A.  I  used  a  bought  and  prepared  red  paint.  *  * 

"Q.  Can  you  describe  what  appearance  it  made  on  the 
sheep  as  to  color? 

"A.  It  was  a  solid  red  paint. 

"Q.  Had  these  yearlings  been  branded  prior  to  that 
time  with  any  other  paint,  any  other  colored  paint  ? 

"A.  Half  of  them  was  branded  when  lambs  with  a 
green  paint,  and  the  other  half  branded  with  red  paint. 

"Q.  And  where  was  the  red  paint?  When  did  you 
brand  with  red  paint,  the  last  branding? 

"A.  It  was  about  the  4th  or  5th  of  March,  before  they 
were  turned  out  on  the  range. 

"Q.  And  where  was  that  red  paint  put  with  reference 
to  the  green  paint  which  had  been  put  on  part  of  the 
lambs  ? 

**A.  On  the  back  close  to  where  the  green  paint  was." 
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In  order  to  render  intelligible  the  legal  principle 
insisted  upon,  it  is  necessary  to  state  some  of  the  facts 
disclosed  by  the  testimony.  It  appears  that  in  the  year 
1909  the  plaintiff  and  the  defendant  were,  respectively 
engaged  in  raising  sheep  in  Baker  County,  pasturing  then 
on  an  open  range  a  few  miles  from  each  other;  that  on 
June  7th  of  that  year  the  plaintiff,  counting  his  collection 
of  yearlings,  found  that  he  had  1,440 ;  that  on  the  15th 
of  that  month  he  ascertained  there  were  only  1,339 ;  that 
two  days  thereafter  he  examined  the  defendant's  "ewe 
and  lamb"  flock,  and  found  therein  about  100  yearlings 
marked  as  described  in  the  complaint ;  that  in  the  defend- 
ant's wool  in  sacks  the  plaintiff  discovered  90  fleeces  with 
red  or  red  and  green  paint  thereon,  which  clip  he  recog- 
nized as  having  been  taken  from  his  yearlings.  These 
sheep  having  been  marked  with  paint,  as  the  wool  grew 
by  a  development  at  the  bottom  of  the  bollicles,  the  color- 
ing matter  necessarily  adhered  to  that  part  of  the  fleece 
to  which  it  was  appropriated,  thereby  leaving  the  lower 
ends  unstained,  so  that,  when  the  yearlings  were  sheared 
their  skin  bore  no  evidence  of  the  pigment  that  had  been 
used  to  indicate  the  plaintiffs  ownership.  When  counted 
June  7,  1909,  such  sheep  had  not  been  sheared,  but  the  90 
yearlings,  when  found  in  defendant's  band,  had  been 
clipped.  If  the  complaint  had  averred  that  the  sheep 
demanded  were  marked  with  paint,  there  might  have 
been  a  failure  in  the  proof  of  their  identity,  for  when  this 
action  was  commenced  no  such  distinction  existed. 

1.  In  an  action  of  claim  and  delivery,  the  description 
of  the  personal  property  attempted  to  be  recovered  must 
be  stated  in  the  complaint  with  reasonable  certainty: 
Fored'ce  v.  Reinhart,  11  Or.  208  (8  Pac.  285)  ;  Prescott 
V.  Heilner,  13  Or.  200  (9  Pac.  403).  In  Guille  v.  Fook, 
13  Or.  577  (11  Pac.  277),  the  property  involved  was  thus 
described,  "sixty-eight  head  of  hogs  on  the  macadamized 
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road  in  said  county,  on  the  place  formerly  kept  by  Wong 
Hin  Soon,"  which  specification  was  held  reasonably  cer- 
tain. The  description  as  given  in  the  complaint,  in  the 
verdict,  and  in  the  judgment  herein  is  much  more  definite 
than  in  the  last  case  to  which  attention  has  been  directed. 

2.  In  the  case  at  bar  plaintiff's  testimony  respecting 
the  identity  of  the  personal  property  demanded  corres- 
ponded to  the  averments  of  the  complaint;  and  hence 
there  was  no  variance  in  that  particular.  The  discovery 
in  defendant's  sacks  of  fleeces  taken  from  yearling  sheep, 
which  class  of  wool,  as  appears  from  the  testimony,  is 
easily  distinguishable  from  other  kinds,  and  the  clip  so 
found  being  evidenced  by  paint  identical  in  arrangement 
and  in  color  with  the  marks  placed  on  plaintiff's  young 
sheep,  was  a  circumstance  tending  to  identify  the  prop- 
erty. His  proof,  however,  was  more  specific  than  the 
allegations  of  his  pleading,  but  as  the  object  of  descrip- 
tion is  to  protect  the  opposite  party  from  another  charge, 
based  on  the  same  ground  (22  Ency.  PI.  &  Pr.  552),  the 
defendant  could  not  have  been  prejudiced,  and  in  our 
opinion  the  testimony  objected  to  was  admissible. 

3.  In  charging  the  jury  the  court  explained  the  issues 
involved,  and,  referring  to  the  yearlings,  said : 

"That  the  property  is  in  the  hands  of  the  defendant,  I 
instruct  you  is  true,  but  plaintiff  must  establish  by  a  pre- 
ponderance of  the  evidence,  as  I  have  stated,  that  the 
defendant  is  wrongfully  in  such  possession  of  said  sheep, 
and  is  wrongfully  withholding  them  from  the  plaintiff." 

An  exception  having  been  taken  to  this  part  of  the 
charge,  it  is  maintained  that  an  error  was  committed  in 
giving  it,  in  that  by  the  language  so  employed  the  jury 
were  precluded  from  finding  that  the  defendant  did  not 
have  the  sheep  claimed  by  the  plaintiff,  and  that  the  court 
thereby  determined  an  issue  in  respect  to  which  conflict- 
ing testimony  had  been  offered  by  each  party.  It  will  be 
remembered  that,  pursuant  to  an  indorsement  on  the 
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plaintiff's  affidavit  of  ownership  of  the  property 
demanded,  the  sheriff  of  Baker  County  took  from  the 
defendant  90  young  sheep  corresponding  to  the  descrip- 
tion given  in  the  complaint,  but  that  upon  the  giving  of 
a  redelivery  bond  by  the  defendant  the  sheep  were  sur- 
rendered to  him.  The  issue  to  be  tried  was  whether  or 
not  the  plaintiff  was  the  owner  and  entitled  to  the 
immediate  possession  of  the  particular  sheep  that  were 
seized  by  the  officer  and  redelivered  to  the  defendant.  No 
controversy  existed  respecting  the  party  who  had  posses- 
sion of  the  sheep.  The  court  did  not  assume  as  true  a 
disputed  fact,  but  stated  to  the  jury  an  incident  respect- 
ing the  identity  of  the  yearlings  which  was  admitted,  and 
in  such  case  the  question  need  not  be  submitted  to  the 
jury.  34  Cyc.  1518.  Exceptions  were  taken  to  the  court's 
refusal  to  charge  the  jury  as  follows : 

"This  is  what  is  known  as  a  replevin  action,  and  in  a 
replevin  action  the  plaintiff  sues  to  recover  certain  specific 
property  described  in  his  complaint,  and  not  property  of 
a  like  or  similar  kind.  Therefore  you  must  find  from 
the  evidence  that  the  sheep  taken  by  the  officer,  Walter 
Pahner,  under  a  writ  of  replevin  in  this  case,  were  the 
identical  sheep  which  the  plaintiff  alleges  were  taken  by 
the  defendant  from  plaintiff  before  you  will  be  justified 
fa  finding  for  plaintiff.  *  *  If  you  find  from  the  evi- 
dence that  there  was  or  is  a  difference  in  value  between 
the  ewes  and  wethers  mentioned  in  the  complaint,  then, 
before  you  can  find  for  plaintiff,  it  is  necessary  that  he 
has  proved  how  many  of  the  sheep  were  wethers  and 
how  many  were  ewes,  and  also  the  value  of  the  ewes  and 
the  wethers  separately,  and,  if  there  is  no  evidence  from 
which  you  can  with  reasonable  certainty  calculate  the 
value  of  the  wethers  and  of  the  ewes  separately  and  the 
total  value,  then  your  verdict  must  be  for  the  defendant." 

4.  An  exception  was  reserved  to  the  following  instruc- 
tion wherein  the  court,  after  explaining  the  preponder- 
ance of  evidence,  charged  the  jury  as  follows : 

"If  the  plaintiff  has  so  established  the  allegations  of  his 
complaint,  then  your  verdict  should  be  for  plaintiff  in  so 
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many  sheep  described  in  the  complaint  as  you  find  belong 
to  the  plaintiff  and  are  wrongfully  withheld  by  the  defend- 
ant, whether  such  number  be  one  hundred  or  a  less  num- 
ber, and  you  will  also  find  and  place  in  your  verdict  what 
you  find  to  be  the  value  of  the  said  sheep  so  withheld ;  but 
if  you  find  that  the  defendant  did  not  take  any  of  plain- 
tiff's sheep,  and  that  he  is  not  wrongfully  withholding  any 
of  plaintiff's  sheep  described  in  the  complaint,  then  you 
should  return  your  verdict  to  that  effect  and  find  for  the 
defendant." 

It  is  argued  by  defendant's  counsel  that  the  part  of  the 
charge  so  given  did  not  cover  their  requests,  and  that 
errors  were  committed  in  denying  their  solicited  instruc- 
tions, and  in  charging  the  jury  as  last  hereinbefore  indi- 
cated. A  text-writer  in  discussing  the  necessity  of  finding 
the  value  of  separate  articles,  says : 

"In  replevin  to  recover  a  number  of  articles  of  different 
value  having  no  identity  of  character,  the  verdict  must 
assess  the  separate  value  of  each  of  the  different  articles." 
Shinn,  Rep.  §  627. 

It  will  be  kept  in  mind  that  all  the  sheep  undertaken  to 
be  recovered  were  yearlings.  The  bill  of  exceptions  states 
that  plaintiff  testified  that  he  found  in  the  defendant's 
flock  90  of  his  sheep,  consisting  of  47  ewes  and  43  weth- 
ers, which  at  the  time  of  the  trial  were  worth  $4  per  head. 
In  an  action  of  replevin,  if  the  property  has  not  been 
delivered  to  the  plaintiff,  the  jury  are  required  to  assess 
its  value  if  their  verdict  be  in  his  favor.  Section  153, 
B.  &  C.  Comp.  In  Pickett  v.  Bridges,  10  Humph.  (Tenn.) 
171,  Mr.  Justice  Turley,  referring  to  a  somewhat  similar 
provision  of  the  statute  of  Tennessee,  says : 

"Now,  if  all  the  property  replevied  be  alike  in  its  char- 
acter, and  not  possessed  of  a  distinct  and  separate  quality, 
and  be  so  described  in  the  proceedings  to  be,  a  general 
assessment  of  value  ought  to  be  made.  *  *  But  if  it  be 
for  distinct  and  separate  articles  having  no  identity  of 
character,  the  value  ought  to  be  assessed  for  each  distinct 
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and  separate  article,  as  if  it  be  for  a  horse  and  a  wagon, 
a  negro,  and  a  mule." 

In  Guille  v.  Fook,  13  Or.  577,  586  (11  Pac.  277,  281), 
Mr.  Justice  Thayer,  in  referring  to  the  personal  property 
described  in  a  verdict,  says :  "There  was  undoubtedly  a 
difference  in  the  size  and  value  of  the  hogs."  In  the  case 
at  bar,  however,  as  the  sheep  were  of  a  uniform  age,  they 
evidently  had  an  identity  of  character,  and  the  finding 
that  the  90  head  were  worth  $360  was  equivalent  to  a 
verdict  that  they  were  of  the  value  of  $4  each,  and  in  our 
opinion  the  finding  is  sufficient  in  that  particular.  No 
error  was  committed  in  denying  the  requests  or  in  giving 
the  instructions  complained  of. 

5.  An  exception  having  been  taken,  it  is  contended  that 
an  error  was  committed  in  refusing  to  submit  to  the  jury 
a  special  verdict  respecting  the  character  and  value  of  the 
sheep  in  question.  The  statute  relating  to  such  findings 
is,  so  far  as  important  herein,  as  follows : 

"In  every  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases  the 
court  may  direct  the  jury  to  find  a  special  verdict  upon  all 
or  any  of  the  issues ;  and  in  all  cases  may  instruct  them, 
if  they  render  a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing."  Section  154, 
B.  &  C.  Comp. 

In  construing  this  clause  of  the  statute,  it  has  been  held 
that  the  refusal  of  the  court  to  direct  special  findings  was 
a  matter  within  its  discretion,  and  would  not  be  reviewed 
on  appeal.  Knahtla  v.  Oregon  Short  Line  Ry.  Co.,  21  Or. 
136  (27  Pac.  91)  ;  White  v.  White,  34  Or.  141  (50  Pac. 
801:  55  Pac.  645.) 

Other  errors  are  assigned ;  but,  deeming  them  unimpor- 
tant, the  judgment  is  affirmed.  Affirmed. 
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Argued   January    26,    decided    February    15,    rehearing   denied 

October    18,     1910. 

WOLF  V.  HAEBIS. 

[106  Pac.  1016:  111  Pac.  54.] 

Deeds — Validity — Undue  Influence. 

1.  Where  a  party  who  was  old,  sick  from  an  Incurable  disease,  and 
broken  in  mind  and  body  from  the  excessive  use  of  stimulants,  so  that 
he  was  incapable  of  realizing  the  nature  of  the  transaction,  was  Induced 
to  execute  a  deed  which  purported  to  convey  the  great  bulk  of  his  prop- 
erty to  defendant  H.,  to  the  exclusion  of  her  brother  and  sister,  whose 
claims  were  as  great  as  her  own,  and  the  party,  after  his  partial  recovery, 
treated  the  property  as  his  own  and  disposed  of  it  by  will,  the  deed 
will  be  set  aside  as  obtained  by  fraud  and  undue  influence. 

Deeds — Evidence — Undue   Influence — Fraud. 

2.  Where  the  evidence  discloses  that  the  grantor  at  the  time  of 
executing  the  deed  to  the  defendant,  was  old,  sick  from  an  incurable 
disease,  broken  in  mind  and  body  from  the  use  of  stimulants,  and  the 
difllculty  that  he  labored  under  to  understand  the  English  language,  the 
secrecy  with  which  the  transaction  was  conducted,  together  with  the 
undue  haste  in  recording  the  deed  after  the  death  and  prior  of  the  burial 
of  the  grantor,  held  sufficient  to  establish  that  the  daughter  took  a  fraud- 
ulent advantage  of  her  father's  age  and  weakness  of  mind  to  secure  the 
deed,  and  the  same  will  be  set  aside. 

Deeds — Evidence — Burden  of  Proof. 

3.  Considering  the  relation  of  the  parties,  the  frequently  expressed 
intention  of  deceased  to  provide  fairly  for  his  other  relatives,  the  fact 
that  he  had  already  made  a  will  to  effectuate  that  intention,  the  unreas- 
onableness and  injustice  of  the  conveyance,  the  mental  and  physical  weak- 
ness of  the  deceased  and  the  secrecy  observed  concerning  the  transaction, 
the  burden  of  proof  was  upon  the  grantee  to  establish  by  clear  testimony 
that  the  deed  in  question  was  the  voluntary  act  of  the  grantor. 

From  Wasco :    William  L.  Bradshaw,  Judge. 

This  is  a  suit  by  Will  Y.  Wolf,  Isaac  Wolf,  Abraham 
Wolf,  Hilda  Wolf,  Helena  Loorya,  Julius  Loorya,  Mary 
Haitwitz,  Arnold  Sheuerman,  Carrie  Sheuerman,  an 
infant,  by  Will  Wolf,  her  guardian  ad  litem,  Yetta  Phil- 
lips, Sadie  Loveridge  and  Becky  Wessels,  against  Esther 
Harris,  Nathan  Harris,  Annie  Harris,  Zephora  Harris 
and  Milton  Harris,  to  set  aside  and  declare  void  a  certain 
deed  made  by  one  B.  Wolf,  to  the  defendant,  Esther 
Harris.  From  a  decree  in  favor  of  plaintiffs,  defendants 
appeal.  Affirmed. 
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For  appellants  there  was  a  brief  over  the  names  of 
Messrs,  Bennett  &  Sinnott  and  Messrs.  Beach  &  Simony 
with  an  oral  argument  by  Mr.  Nicholas  J.  Sinnott 

For  respondents  there  was  a  brief  over  the  names  of 
Messrs.  Menefee  &  Wilson,  Messrs.  Long  &  Sweek  and 
Messrs.  Bernstein  &  Cohen,  with  oral  arguments  by  Mr. 
Joel  M.  Long  and  Mr.  D.  Solis  Cohen. 

Mr.  Justice  MgBride  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Wasco  County,  setting  aside  and  declaring  void  a  deed 
made  by  one  B.  Wolf  to  the  defendant  Esther  Harris. 

1.  The  testimony  is  voluminous  and  in  many  respects 
contradictory,  but,  we  think,  establishes  clearly  that  the 
deed  in  question  was  procured  by  fraud  and  undue  influ- 
ence on  the  part  of  the  grantee.  The  evidence  satisfies 
us  that,  at  the  time  of  the  execution  of  this  instrument, 
the  decedent,  B.  Wolf,  was  old,  sick  from  an  incurable 
disease,  broken  in  mind  and  body  from  the  excessive  use 
of  stimulants,  and  that  he  was  therefore  incapable  of 
realizing  the  nature  and  quality  of  the  transaction  which 
resulted  in  his  affixing  his  signature  to  the  instrument  in 
question,  which  purported  to  convey  the  great  bulk  of  his 
property  to  the  defendant,  Esther  Harris,  to  the  exclu- 
sion of  her  brother  and  sister,  whose  claims  were  as  great, 
or  greater,  than  her  own.  The  evidence  shows  that  upon 
B.  Wolfs  recovery,  or  partial  recovery,  he  treated  the 
property  as  his  own,  and  made  a  will  bequeathing  it  and 
the  income  therefrom,  just  as  any  other  owner  of  prop- 
erty might  have  done  under  the  same  circumstances,  and 
we  do  not  believe  that  he  ever  realized  that  he  had  con- 
veyed it  away. 

These  being  our  conclusions,  it  is  needless  to  incumber 
the  next  volume  of  Oregon  Reports  with  a  discussion  of 
the  testimony  in  detail.    We  are  of  the  opinion  that  the 
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findings  of  the  circuit  court  are  in  accordance  with  the 
testimony,  and  its  decree  is  therefore  affirmed. 

Affirmed. 


Decided   October    18,    1910. 

On  Petition  for  Rehearing. 

[Ill    Pac.    54.] 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

2.  We  have  again  carefully  gone  over  the  testimony  in 
this  case  in  connection  with  the  petition  for  rehearing. 
The  deed  was  made  when  Wolf  was  in  poor  health,  and  it 
is  evident  that  it  was  made  at  the  instigation  of  the 
defendant.  It  was  drawn  by  Mrs.  Harris'  attorney,  and 
without  the  grantor  having  taken  independent  advice.  It 
was  kept  by  Mrs.  Harris  without  putting  it  on  record,  and 
the  agreement  to  pay  $1,000  to  her  sister  was  also  kept  by 
her,  and  never  came  to  light  until  the  hearing  of  this 
cause.  Mrs.  Loorya  says  she  never  heard  of  the  agree- 
ment, and  this  testimony  is  practically  uncontradicted. 
It  is  true  that  Mrs.  Harris  testifies  that  her  husband  told 
Mrs.  Loorya  of  its  existence,  but  admits  that  she  did  not 
hear  him  tell  her,  and  Mr.  Harris  was  not  called  as  a  wit- 
ness. Wolf  remained  in  possession  and  control  of  the 
property,  treating  it  as  his  own,  and  expressed  himself 
satisfied  with  the  will  he  had  previously  made,  which 
declaration  would  have  been  entirely  inconsistent  with  his 
having  parted  with  the  bulk  of  the  property  mentioned 
therein.  His  remarks  to  the  clerk  and  others  in  regard 
to  having  made  a  lease  of  the  property  indicate  that  he 
did  not  know  the  exact  nature  of  the  instrument  which  he 
had  signed.  These  declarations,  made  while  he  was  still 
in  possession,  were,  we  think,  admissible,  and,  if  they 
were  not,  the  previous  efforts  of  the  defendant  to  acquire 
the  property,  to  the  exclusion  of  other  heirs,  when  taken 
in  connection  with  the  evident  weakness  of  Wolf's  mind. 
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satisfy  the  court  that  his  age  and  weakness  were  taken 
advantage  of  by  the  rapacity  of  the  defendant,  and  that 
he  did  not  know  or  realize  that  he  made  a  conveyance. 
The  fact  that  after  he  had  made  it  he  transacted  some 
business,  such  as  buying  hides,  is  not  sufficient  to  alter  this 
conclusion.  It  was  a  business  in  which  he  had  engaged 
in  for  many  years  and  which  he  would  naturally  transact, 
almost  automatically,  and  without  any  particular  tax 
upon  his  mind  or  memory.  We  have  no  doubt  that  the 
counsel  who  prepared  the  deed  read  it  over  to  him,  and  we 
do  not  question  the  fact  that  he  believed  that  Wolf  under- 
stood it.  But  considering  the  difficulty  that  Wolf  labored 
under  in  understanding  English,  and  the  further  fact  that 
counsel  himself  was  affected  by  imperfect  hearing,  we  do 
not  believe  that  Wolf  knew  at  any  time  that  he  was  abso- 
lutely conveying  the  whole  of  his  real  estate.  The  secrecy 
with  which  the  transaction  was  conducted,  the  fact  that, 
immediately  upon  being  apprised  of  her  father's  death, 
Mrs.  Harris,  not  even  waiting  for  his  burial,  had  an  agent 
at  the  clerk's  office  before  8  o'clock  the  next  morning  to 
record  the  deed,  the  fact  that  Wolf,  in  conversations  with 
his  confidential  friends,  in  regard  to  the  disposition  of  his 
property,  never  alluded  to  having  made  a  conveyance,  and 
the  whole  conduct  of  defendant  convinces  us,  as  it  did  the 
lower  court,  that  she  took  a  fraudulent  advantage  of  her 
father's  age  and  weakness  of  mind  to  secure  this  convey- 
ance. 

In  our  former  opinion  it  was  said  inadvertently  that  the 
will  was  made  subsequent  to  the  deed.  This  was  an 
erroneous  statement,  but  it  is  disclosed  in  the  testimony 
that,  in  conversations  in  reference  to  the  disposition  of  his 
property  held  after  the  deed  was  made,  he  expressed  his 
satisfaction  with  the  will.  The  unnatural  and  unreason- 
able character  of  the  transaction,  taken  in  connection 
with  the  frequently  expressed  intention  of  the  deceased  to 
provide  for  other  and  more  needy  relatives,  is  a  circum- 


0  Wolf  v.  Harris.  (67  Or. 

ance  which  in  itself  is  some  evidence  that  the  deed  was 
rocured  by  fraud.  It  is  evident  that  Mrs.  Harris  was  in 
le  most  prosperous  circumstances  of  any  of  the  children 
'  deceased.  He  had  not  infrequently  expressed  his  inten- 
on  to  provide  for  the  others,  and  no  further  to  make  her 
le  recipient  of  his  bounty.     Mrs.  Loorya  especially  was 

1  indigent  circumstances,  and  was  not  strong  either  in 
ind  or  body,  and  he  had  made  a  will  providing  fairly 
id  properly  for  her  and  other  indigent  relatives,  and  it 
sems  almost  inconceivable  that,  in  view  of  all  the  circum- 
ances,  he  would  deliberately  and  voluntarily  change  his 
!ttled  purposes  and  make  a  disposition  of  his  property  so 
anifestly  unfair  and  unjust.  Referring  to  a  will  of  a 
laracter  similar  to  this  conveyance,  the  Court  of  Appeals 
'  Kentucky  say : 

"For  such  gross  inequality  no  reason  is  suggested  in 
le  document  itself  or  by  the  proof  on  the  trial.  The  tes- 
itor  had  an  unquestionable  power  to  make  such  a  will, 
ut  its  aoparent  unreasonableness  requires  satisfactory 
'idence  that  it  was  the  free  and  deliberate  offspring  of  a 
itional,  self-poised,  and  clearly  disposing  mind.  And  all 
lis  has  not  in  our  opinion  been  shown  by  the  testimony 
ith  sufficient  assurance."  Harrel,  etc.  v.  Harrel,  etc.,  62 
y.  203. 

3.  Considering  the  relation  of  the  parties,  the  fre- 
lently  expressed  intention  of  deceased  to  provide  fairly 
ir  h;s  other  relatives,  the  fact  that  he  had  already  made 

will  to  effectuate  that  intention,  the  unreasonableness 
id  injustice  of  the  conveyance,  the  mental  and  physical 
eakness  of  deceased,  and  the  secrecy  observed  concem- 
g  the  transaction,  the  burden  of  proof  was  upon  Mrs. 
arris  to  establish  by  clear  testimony  that  the  deed  in 
lestion  was  the  voluntary  act  of  deceased.  This  in  our 
:dgment  she  has  wholly  failed  to  do. 

A  rehearing  is  denied. 

Affirmed:    Rehearing  Denied. 


Oct.  1910]  Langley  v.  Kesler.  281 


Submitted  on  briefs  June  14,  decided  July  19,  rehearing  denied 

Oct.   25,   1910. 

LANGLEY  v.  KESLKU. 

[110  Pac.  401;  111  Pac.  246.] 

Names — Idem  Sonans. 

1.  Where  land  was  conveyed  by  deed  to  a  grantee,  whose  name  was 
spelled  "David  Kessler,"  and  there  was  no  dispute  as  to  the  identity  of  the 
^aniee  whose  name  in  fact  was  "David  Kesler,"  the  names  were  idem 
•o«a»w,  and  the  deed  was  not  affected  by  the  mistake  in  spelling. 

Husband  and  Wife — Conveyances  to — Intent  op  Fabtibs — Mistake. 

2.  Where  a  husband  furnished  the  consideration  for  a  conveyance  of 
'*<!.  intended  for  himself  and  wife,  as  tenants  by  the  entirety,  the  deed 

^^e  husband  alone  was  not  invalidated  by  omission  of  the  wife's  name. 

Reformation  of  Instruments  —  Mistake — Obligation  of  Grantor — 
Gift. 

3.  Where  a  purchaser  of  land  intended  to  take  a  deed  to  himself  and 
wife,  ihe  wife  to  be  a  mere  gratuitous  beneficiary  of  the  purchase,  by  hav- 
ing the  title  conveyed  so  as  to  create  an  estate  by  the  entirety,  but  the 
husband  failed  or  neglected  to  carry  out  such  purpose  and  took  title  in  his 
o^n  na.me,  there  was  no  obligation  on  the  grantors  to  correct  the  mistake, 
and  the  wife  was  not  Invested  with  an  equitable  right  to  enforce  a  reform- 
ation of  the  deed  either  as  against  the  grantors  or  her  husband. 

Estoppel — Estoppel  by  Deed. 

**•    In  general,  there  can  be  no  estoppel  by  a  deed  against  the  grantee  in 
a  «iee<i  poll. 

E2BTOPPBL — Estoppel  by  Deed — Estoppel  of  Grantee. 
^-    The  acceptance  of  a  deed  poll  estops  the  grantee  to  dispute  the  gran- 
tor s  title  for  the  purpose  of  escaping  entirely  the  payment  of  the  purchase 
price  ;   to  question  the  validity  of  the  grantor's  title  at  the  time  of  convey- 
*"^*^    in  contest  with  another  claiming  under  a  paramount  title  which  he 
hiiUBelf  has  acquired,  or  connected  himself  with ;  to  claim  that  the  convey- 
ance he  has  accepted  was  in  fraud  of  the  grantor's  creditors  so  long  as  he 
claims  under  that  title  alone,  nor  can  the  grantee,  having  accepted  a  deed 
v^^h  seisin,  allege  that  the  grantor's  covenants  are  broken  by  reason  of  the 
tact  that  the  grantee  himself,  at  the  time  he  accepted  the  deed,  was  seised 
0*  the  premises ;  nor  can  he  deny  his  covenants  or  that  the  seal  attached  Is 
h»8.  In  an  action  thereon. 

^^D8 — Recitals — Conclusiveness. 

^-  Recitals  in  a  deed  intended  to  qualify  the  formal  part  thereof,  are 
conclusive,  binding  admissions  on  the  grantees,  as  well  as  the  grantors  of 
the  truth  of  the  facts  recited,  and  whatever  rights  legitimately  arise  on 
such  facts,  may  be  at  all  times  asserted,  whether  It  be  to  obtain  or  defend 
the  same. 

IMBEDS — Correction — Estoppei^ — 1  noperative  Deed. 

^-  A  husband  purchased  certain  property  intending  to  take  title  in  the 
names  of  himself  and  wife,  so  as  to  create  an  estate  by  the  entirety,  but, 
Instead,  accepted  a  deed   to  himself  alone.     The  wife  had  contributed  no 
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part  to  the  purchase  price,  and  thereafter  a  new  deed  was  executed  by  the 
grantors  lo  the  husband  and  wife,  which  recited  that  it  was  to  correct  the 
former  deed  in  which,  throuirh  inadvertence,  the  name  of  the  wife  as  one  of 
the  grantees  had  been  omitted,  and  the  surname  of  the  grantee  had  been 
misspelled.  Held,  that  the  recitals  In  the  second  deed  controlled  its  formal 
parts  and  covenants,  and  showed  that  at  the  time  it  was  executed  the 
grantors  had  no  title  which  could  be  conveyed,  and  hence  persons  holding 
under  the  husband's  will  were  not  estopped,  by  the  second  deed,  to  deny  the 
right  of  those  holding  under  the  wife  to  claim  that  she  held  title  as  the 
survivor  of  an  estate  by  the  entirety. 

Rbformation  op  Instruments — Mistake — Right  to  Relief — Gifts. 

8.  Wliere  a  vendee  intended  to  take  a  conveyance  to  himself  and  wife, 
but  failed  to  carry  out  such  purpose  and  took  title  in  his  own  name,  the 
wife  w^as  the  intended  object  of  a  mere  bounty,  and  equity  will  not  reform 
the  deed,  either  at  the  instance  of  the  grantee  or  the  wife. 

From  Washington :    James  A.  Eakin,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  is  a  suit  by  A.  J.  Langley  against  Abraham  L. 
Kesler,  Mary  J.  Kesler,  John  Kesler,  Elizabeth  Kesler, 
Charles  Kesler  and  Anna  Kesler,  to  quiet  title  to  a  parcel 
of  land  approximately  50  by  100  feet,  being  a  part  of  lot  3, 
block  27,  in  the  city  of  Forest  Grove  of  this  State.  All  the 
facts  have  been  agreed  upon,  either  by  admissions  in  the 
pleadings  or  by  stipulation.  It  is  alleged  by  the  answer, 
and  admitted  by  the  reply,  that  on  April  4,  1904,  J.  C. 
Woods  and  Charlotte  L.  Woods,  husband  and  wife,  were 
seised  of  the  fee,  and  it  is  from  them  that  both  plaintiff 
and  defendants  deraign  title,  but  through  different  instru- 
ments. The  facts,  as  set  forth  in  the  answer,  are  that  on 
April  4,  1904,  Woods  and  wife  executed  a  warranty  deed, 
conveying  the  premises  to  David  Kesler  for  the  considera- 
tion of  $250  paid  by  Kesler;  that  at  that  time  Ellen  J. 
Kesler  was  the  wife  of  the  grantee,  each  having  children 
by  a  former  marriage ;  that  defendants  Abraham  L.  Kes- 
ler, John  Kesler,  and  Charles  Kesler  are  the  sons,  and 
Anna  Kesler  is  the  daughter  of  David  Kesler.  Defendants 
Mary  and  Elizabeth  Kesler,  we  presume,  are  the  respec- 
tive wives  of  Abraham  and  John  Kesler,  although  there 
is  no  averment  of  such  identification;  that  Charles  W. 
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^<^e  and  Nora  Wilhelmson  are,  respectively,  son  and 
^^Ugrhter  of  Ellen  J.  Kesler;  that  on  October  20,  1908, 
j^vid  Kesler  died,  seised  of  the  lot  in  question,  and  leav- 
P^*"  a  will,  by  which  he  devised  a  life  estate  therein  to  his 
sk  -^^t  Ellen  J.  Kesler,  and  the  remainder  in  fee  in  equal 
^v  ^^€s  to  his  and  his  wife's  children.     This  will  was 
^^Kiuted  by  him  on  November  20,  1907,  and  on  October 
lI  ,  1908,  on  petition  of  the  widow,  was  admitted  to  pro- 
bate.   Under  and  by  virtue  of  said  will  each  of  the  four 
children  of  David  Kesler  claim  to  own  in  fee  an  undi- 
vided one-sixth  interest  in  the  premises. 

Plaintiff,  by  his  reply,  admits  the  execution  of  the  deed 
to  David  Kesler,  but  denies  that  the  fee  was  thereby  con- 
veyed to  him  as  the  sole  grantee,  and  he  also  admits  the 
execution  and  probate  of  the  will,  but  denies  that  at  his 
death  David  Kesler  was  the  owner  in  fee  of  the  land.  As 
an  affirmative  reply  it  is  averred  that  on  May  18, 1904,  at 
the  request  of  David  Kesler,  J.  C.  and  Charlotte  Woods 
made,  executed,  and  delivered  to  David  and  Ellen  J.  Kes- 
ler a  warranty  deed  to  the  same  premises,  which  they 
placed  on  record  in  June  following.  The  instrument  con- 
tained the  following  recital : 

"This  deed  is  made  for  the  purpose  of  correcting  a 
former  deed,  dated  April  4,  1904,  in  which,  through  inad- 
vertence, the  name  of  Ellen  J.  Kesler  as  one  of  the  gran- 
tees was  omitted,  and  name  'Kesler'  was  erroneously 
spelled  'Kessler.'" 

On  January  16, 1909,  Mrs.  Kesler,  evidently  claiming  to 
be  the  surviving  tenant  by  the  entirety,  conveyed  the 
premises  to  plaintiff's  grantors,  from  whom  plaintiff,  by 
proper  conveyance,  derived  his  title  to  the  entire  lot.  The 
making  of  the  second  deed,  the  acceptance  thereof  by 
defendants'  testator,  and  the  recital  therein,  are  pleaded 
as  an  estoppel  by  plaintiff  against  the  defendants. 

The  plaintiff  was  decreed  to  be  the  owner  of  an  undi- 
vided one-third  interest,  and  each  of  the  four  defendant 
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children  of  David  Kesler  to  be  the  owners  of  an  undivided 
one-sixth  interest.    Plaintiff  has  appealed. 

Affirmed. 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Rule  16  of  the  Supreme  Court.  50  Or.  580  (91 
Pac.  viii.) 

For  appellant  there  was  a  brief  over  the  name  of 
Messrs.  W.  M.  Langley  &  Son. 

For  respondent  there  was  a  brief  over  the  name  of  Mr. 
Henry  T.  Bagley. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  By  the  stipulation  of  facts,  upon  which  the  case  was 
tried  in  the  court  below,  it  is  admitted  that  the  first  deed 
was  made  as  claimed  and  alleged  by  defendants ;  but  it  is 
now  argued  that  because  the  name  of  the  grantee  therein 
was  erroneously  spelled  "Kessler"  instead  of  "Kesler," 
and  because  it  is  recited  in  the  second  deed  in  effect  that  it 
was  the  intention  of  the  parties  that  Ellen  J.  Kesler  should 
have  been  one  of  the  grantees,  that  the  first  deed  was  not 
capable  in  law  of  transferring  the  whole  title  to  David 
Kesler.  In  fact  it  is  urged  upon  us  that  no  estate  what- 
ever passed  to  David  Kesler  by  the  first  deed,  because  it 
was  the  intention  of  the  parties  that  the  title  should  be 
transferred  to  David  Kesler  and  his  wife  jointly.  The 
slight  inaccuracy  in  the  spelling  of  the  surname  of  the 
grantee  can  have  no  effect  upon  the  efficacy  of  the  deed. 
The  name  of  the  grantee  should  be  suflicient  to  identify 
the  person  intended,  though  it  need  not,  as  a  matter  of 
law,  be  accurate  in  every  respect.  9  Am.  &  Eng.  Enc. 
Law  (2  ed.)  133.  Here  the  identity  of  the  person 
intended  is  settled  by  the  stipulation  beyond  dispute;  for 
it  is  therein  admitted  that  the  deed  having  the  name  of 
the  grantee  spelled  "David  Kessler"  was  delivered  by  the 
persons  executing  it  to  David  Kesler,  whose  identity  is  not 
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in  question.  In  any  event  the  two  names  are  idem  sonans, 
and  therefore  they  are  the  same  in  law.  21  Am.  &  Eng. 
Enc.  Law  (2  ed.)  313. 

2.  As  to  the  intent  of  the  parties,  and  the  alleged  mis- 
take made,  by  not  including  in  the  first  deed  the  name  of 
Ellen  J.  Kesler,  the  wife,  as  one  of  the  grantees,  even  if 
true,  that  fact  does  not  prevent  the  deed  from  being  oper- 
ative to  convey  the  title  to  David  Kesler,  named  therein, 
for  it  is  admitted  that  the  contract  of  purchase  was  made 
and  the  consideration  paid  by  David  Kesler ;  hence  there 
^ere  sufficient  parties  to  make  a  binding  contract,  and 
capable  of  receiving  the  title.  The  mistake  was  not  as  to 
the  party  with  whom  the  contract  was  made,  but  as  to  a 
third  party  not  directly  concerned  with  the  making  of  the 
contract,  but  who  was  to  be  a  beneficiary  thereof,  as  a 
matter  of  gratuity  on  the  part  of  the  real  purchaser.  The 
authority  cited  and  relied  upon  by  plaintiff  have  to  do  with 
the  question  of  determining  whether  under  a  particular 
state  of  facts  a  deed  in  form  was,  in  fact,  intended  by  the 
parties  to  be  a  mortgage  to  secure  a  debt,  and  in  such  case 
it  is  the  established  rule  that  the  intent  of  the  parties  must 
prevail.  But  that  question  has  no  bearing  upon  the  pres- 
ent case. 

3.  If  it  was  the  intent  of  David  Kesler  that  his  wife, 
Ellen  J.  Kesler,  was  to  be  made  a  beneficiary  of  the  pur- 
chase, by  having  the  title  conveyed  to  them  jointly  as 
husband  and  wife,  thereby  creating  in  them  an  estate  by 
the  entirety,  but  he  failed  or  neglected  to  carry  out  that 
purpose  in  receiving  the  title,  there  was  no  obligation  on 
the  part  of  the  grantor  to  correct  the  mistake,  nor  any- 
thing to  prevent  the  husband  from  afterwards  carrying 
out  his  intent,  if  he  so  desired,  by  reconveying  to  the 
grantor  or  to  some  third  person,  and  taking  back  the  title 
in  the  form  intended,  nor  would  such  facts  invest  Mrs. 
Kesler  with  any  equitable  right  to  enforce  against  either 
the  grantors  or  her  husband,  or  both  of  them,  a  ref orma- 
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tion  of  the  deed.  But  the  first  deed,  being  good  in  form, 
and  having  been  delivered  to  him,  he  was  invested  with 
the  complete  title,  and  he  could  not  be  divested  of  it, 
except  by  his  deed  properly  executed  and  delivered.  Wat- 
son V.  Smith,  7  Or.  448,  452. 

4.  The  only  question  remaining  to  be  considered  is 
whether  the  defendants,  being  in  privity  with  David  Kes- 
ler, are  estopped  from  asserting  that  he  acquired  the  sole 
title  under  the  first  deed.  The  estoppel  attempted  to  be 
raised  is  based  solely  upon  the  acceptance  by  David  Kes- 
ler jointly  with  his  wife  of  the  second  deed  executed  on 
May  18,  1904,  by  Charlotte  L.  Woods  and  J.  C.  Woods, 
thereby  recognizing  and  acknowledging,  it  is  asserted, 
that  said  grantors  had  title  at  that  time.  That  is,  an 
estoppel  by  deed  is  set  up,  and  not  an  estoppel  in  pais,  for 
it  is  not  alleged  that  Ellen  J.  Kesler,  through  whom  plain- 
tiff claims,  relied  upon  any  declaration  or  admission, 
expressed  or  implied,  made  by  David  Kesler  that  he  was 
not  the  possessor  of  the  title  under  the  first  deed,  and 
changed  her  position  to  her  injury.  The  general  rule  is 
that  there  can  be  no  estoppel  by  deed  against  the  grantee 
in  a  deed  poll,  because  he  does  not  join  in  the  execution  of 
it,  and  the  doctrine  that  parties  to  a  sealed  instrument 
cannot  dispute  its  force  or  effect,  when  applied  to  such  an 
instrument,  is  limited  in  its  effect  to  an  estoppel  against 
the  grantor,  and  does  not  reach  the  grantee.  Bigelow, 
Estoppel  (5  ed.)  356;  11  Am.  &  Eng.  Enc.  Law  (2  ed.) 
399;  Robertson  v.  Pickerell,  109  U.  S.  608,  614  (3  Sup. 
Ct.  407:  27  L.  Ed.  1049). 

5.  There  are  certain  exceptions  to  the  general  rule 
above  announced,  noted  and  commented  on  by  Mr.  Bige- 
low, such  as  that  the  acceptance  of  that  deed  poll  some- 
times works  an  estoppel  upon  the  grantee,  in  the  case  of 
admissions  and  covenants  intended  for  him;  that  a 
grantee,  holding  under  his  grantor,  cannot  dispute  his 
grantor's  title  for  the  purpose  of  escaping  entirely  the 
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payment  of  the  purchase  price  of  the  property;  that  a 
grantee  cannot  question  the  validity  of  his  grantor's  title 
at  the  time  of  his  conveyance  in  contest  with  another,  who 
claims  under  a  paramount  title  which  he  himself  has 
acquired,  or  connected  himself  with ;  that  he  cannot  assert 
the  existence  of  such  paramount  title,  or  allege  any  defect 
in  his  grantor's  title,  nor  can  he  say  that  the  conveyance 
/  he  has  accepted  was  made  in  fraud  of  his  grantor's  cred- 
itors, so  long  as  he  claims  under  that  title  alone.  Nor  will 
a  person  be  permitted  to  accept  a  deed  with  seisin,  and 
then  turn  around  upon  his  grantor  and  allege  that  his 
covenants  are  broken  by  reason  of  the  fact  that  he  him- 
self at  the  time  he  accepted  the  deed  was  seised  of  the 
premises;  nor  will  the  grantee  in  a  deed  poll,  having 
accepted  the  deed  and  estate,  be  permitted  to  deny  his 
covenants,  or  that  the  seal  attached  is  his  in  an  action  on 
the  covenants.    Bigelow,  Estoppel  (5  ed.)  356  and  357. 

6.  It  has  been  stipulated  that  the  second  deed  was 
delivered  to  David  Kesler  and  Ellen  J.  Kesler,  and  this 
imports  an  acceptance  by  the  former  of  title  thereunder ; 
and,  if  there  were  nothing  further  shown,  it  would  per- 
haps be  sufficient  to  estop  him  and  those  in  privity  with 
Mm,  from  denying  that  the  grantors  named  therein  had 
title  at  that  time.  But  it  is  admitted  that  subsequently 
David  Kesler,  by  executing  his  will,  devised  the  whole 
title,  thereby  asserting  title  under  the  first  deed,  and  these 
defendants  now  claim  title  not  under  the  second  deed,  but 
under  the  first  one.  This  would  appear  to  reduce  the 
Question  to  one  of  priority  merely,  necessarily  destroying 
the  effect  of  the  second  deed.  But  we  are  somewhat  in 
doubt  as  to  the  soundness  of  this  solution  of  the  matter, 
and  prefer  to  place  the  decision  upon  another  ground, 
which  brings  the  same  result.  Assuming,  if  nothing 
further  were  shown,  that  the  facts  so  far  considered 
Would  be  sufficient  to  raise  an  estoppel  against  the  defend- 
ants from  asserting  title  under  the  first  deed,  still  the 
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ect  of  the  recital  in  the  second  deed  must  be  taken  into 
nsideration.  The  matters  there  stated  are  explanatory 
the  reasons  for  making  the  deed,  are  particular  in  form 
d  intended  to  qualify  the  formal  part  of  the  deed.  Such 
eitals  are  conclusive  by  way  of  estoppel  upon  the  parties 

the  deed.  They  are  binding  admissions  upon  both 
antees  of  the  truth  of  the  facts  recited,  and  whatever 
;hts  legitimately  arise  on  such  admitted  facts  may  at  all 
nes  be  asserted,  whether  it  be  to  obtain  or  defend  such 
fhts.  Pinckard  v.  Milmine,  76  111.  453;  Orthwein  v. 
lomas,  127  111.  554  (21  N.  E.  430:  4  L.  R.  A.  434:  11 
n.  St.  Rep.  159.) 

7.  It  is  not  the  legal  conclusion  stated  or  drawn  by  the 
rties,  that  is  to  govern,  but  the  facts  and  conclusions 
at  the  law  would  draw  therefrom  and  enforce.  Orth- 
'.in  V.  Thomas,  127  111.  554  (21  N.E.  430:  4  L.R.A.  434: 

Am.  St.  Rep.  159.)     This  brings  us  to  the  application 

another  quialification  of  the  principle  of  estoppel  by 
ed ;  that  is,  "if  the  truth  plainly  appears  on  the  face  of 
e  deed,  there  is,  generally  speaking,  no  estoppel.  And 
is  simply  means  that  all  parts  of  the  deed  are  to  be  con- 
rued  together;  and  that  if  an  allegation  in  the  deed, 
lich  alone  would  work  an  estoppel  upon  the  parties  is 
plained  in  another  part  of  the  deed,  or  perhaps  in 
other  deed,  to  which  reference  is  made  for  the  purpose, 
ere  is  ordinarily  no  estoppel."  Bigelow,  Estoppel  (5  ed.) 
1,  362.  In  Pelletreau  v.  Jackson,  11  Wend.  (N.  Y.)  110, 
7,  cited  by  the  learned  author,  in  support  of  the  above- 
loted  principle,  it  is  said  that  "the  plain  reason  on  which 
s  branch  of  the  law  seems  to  rest  is  that  every  man  is 
und  to  speak  and  act  according  to  the  truth  and  fact  of 
e  case,  and  the  law  will  therefore  not  only  presume  that 

has  done  so,  but  will  deny  him  the  right  to  contradict 
ch  reasonable  presumption — nemo  altegaiis  contraria 
t  audiendus."  And  further  commenting  thereon  it  is 
id  that  "no  one  should  be  denied  setting  up  the  truth. 
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unless  it  is  in  plain  and  clear  contradiction  to  his  former 
allegations  and  acts." 

Now,  the  recital  in  the  second  deed  is  that  it  was  made 
for  the  purpose  of  correcting  a  former  deed,  dated  April 
4,  1904,  in  which,  through  inadvertence,  the  name  of 
EDen  J.  Kesler,  as  one  of  the  grantees,  was  omitted,  and 
the  name  Kesler  erroneously  spelled  "Kessler."  It  is 
stipulated  that  the  deed  referred  to  was  by  the  same 
grantors,  for  the  same  land,  and  was  to  David  Kesler, 
for  a  consideration  of  $250,  paid  by  him.  Although  it 
is  covenanted  in  the  second  deed  that  the  grantors  are 
seized  in  fee  simple,  and  the  deed  purports  to  convey 
such  estate  to  the  grantees,  yet  from  the  facts  stated 
therein  it  must  be  plain  that  such  was  not  the  fact,  and 
that  the  parties  are  bound  to  have  so  understood.  The 
facts  are  put  before  them  and  recorded  in  the  instrument, 
and  it  is  now  claimed  that  David  Kesler  and  his  devisees 
should  be  estopped  from  alleging  and  proving  these  very 
facts.  The  rule  is  to  the  contrary;  they  are  estopped 
from  denying  them :   Holmes  v.  Ferguson,  1  Or.  220. 

The  only  question,  then,  to  be  considered  is  the  legal 
effect  of  these  admitted  facts.  Are  they  sufficient  to  con- 
stitute an  estoppel  in  pais?  We  have  said  that  when  the 
truth  of  the  matter  appears  upon  the  face  of  the  deed, 
there  can  be  no  false  impression;  no  misleading  to  the 
injury  of  another.  The  same  principle  was  stated  in  a 
modified  form  in  Hannon  v.  Christopher,  34  N.  J.  Eq.  459, 
466,  in  this  manner : 

"Whether  the  appearance  of  the  truth  on  the  face  of 
the  instrument  will  defeat  an  estoppel  or  not,  must  alto- 
gether depend  upon  the  fact  whether  it  is  so  expressed 
that  it  can  be  readily  seen  and  understood  by  the  person 
who  ought  to  be  influenced  by  it,  or  in  manner  so  technical 
or  obscure  that,  although  it  must  be  admitted  it  appears 
in  the  instrument,  yet  it  is  certain  it  was  not  seen  nor 
uaderstood  by  the  person  who  should  have  been  influenced 
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it,  but  that  he  dealt  with  the  party  sought  to  be 
topped  as  though  the  words  on  which  the  estoppel  is 
unded  expressed  the  whole  truth." 
This  cause  involved  the  claim  of  an  estoppel  against  a 
antor,  and  those  claiming  under  him,  from  asserting 
ainst  his  grantee,  and  those  claiming  under  her,  an 
ter-acquired  title.  The  facts  were  that  the  testator  of 
th  parties  to  the  deed  devised  the  property  in  question 
them  and  a  third  person  jointly  in  these  words: 

"I  give  and  devise  all  n^'  real  estate,  whatsoever  and 
leresoever,  unto  my  niece,  Mary  N.  Jarvis,  my  mother, 
irah  Vermilya,  and  my  brother,  Thomas  Vermilya,  to 
e  survivor  of  them,  and  to  the  heirs  and  assigns  of  such 
rvivor." 

This  devise,  it  was  held,  created  a  joint  estate  for  life, 
th  a  contingent  remainder  in  fee  to  the  survivor.  Sarah 
sd  first;  thereafter  Thomas  conveyed  all  his  right,  title, 
d  interest  therein  to  Mary  N.  Jarvis,  reciting  in  deed 
e  words  of  the  devise,  that  Sarah  Vermilya  had  died, 
:d  that  in  consequence  thereof  the  fee-simple  title  had 
sted  in  Thomas  and  Mary,  and  that  he,  being  desirous 

vesting  the  whole  estate  in  Mary,  therefore  made  the 
nveyance,  but  the  deed  was  without  covenants  of  title 

warranty.  Mary  died  first,  then  Thomas  and  his  heirs 
ire  seeking  to  recover  the  land  from  her  successors  in 
terest,  but  were  enjoined  by  an  equity  court  from  pros- 
uting  their  action.  Upon  motion  to  dissolve  the  injunc- 
m  it  was  first  held  that  the  grantor  had  intended,  as 
anifested  by  the  recitals  in  the  deed,  to  grant  an  estate 

fee,  and  that  the  grantee,  expecting  to  get  such  a  title, 
id  paid  a  consideration  amounting  to  $100.  The  rule 
inounced  in  Van  Rensselaer  v.  Kearney,  11  How.  297, 
a  (13  L.  Ed.  703),  was  followed  and  applied,  which 
to  the  effect  that  whatever  may  be  the  form  and  nature 

the  conveyance  to  pass  real  property,  if  the  grantor 
ts  forth  on  the  face  of  the  instrument,  by  way  of  recital 
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or  averment,  that  he  is  seised  and  possessed  of  a  par- 
ticular estate  in  the  premises,  which  estate  he  purports 
to  convey,  the  grantor  and  all  persons  in  privity  v^^ith  him 
shall  be  estopped  from  ever  afterwards  denying  that  he 
was  so  seised  at  the  time  he  made  the  conveyance.    The 
reason  therefore  was  said  to  be  that  the  estate  thus 
affirmed  to  be  in  the  party  at  the  time  of  the  conveyance 
must  necessarily  have  influenced  the  grantee  in  making 
the  purchase,  and  hence  the  estoppel  existed ;  and  so  this 
court,  following  the  same  case,  announced  the  same  doc- 
trine: Taggart  v.  Risley,  4  Or.  235;  Bayley  v.  McCoy,  8 
Or.  269;  Salem  Improvement  Co.  v.  McCourt,  26  Or.  93 
(41  Pac.  1105). 

The  second  point  considered  and  decided  by  the  court 
in  Harmon  v.  Christopher,  34  N.  J.  Eq.  459,  466,  was  the 
effect  of  another  recital  in  the  deed,  flatly  contradicting 
the  affirmation  of  the  title.  The  grantor  said  in  his 
deed  that  he  and  his  grantee  held  the  lands  in  fee,  but 
in  stating  the  facts  from  which  that  conclusion  was 
deduced  he  showed,  at  least  to  the  professional  mind, 
that  his  deduction  was  entirely  unwarranted.  After  dis- 
cussing the  legal  principle  to  be  applied  and  the  author- 
ities bearing  on  the  subject,  the  rule  first  above  stated 
was  declared  by  the  court  to  be  the  law.  Applying  the 
law  thus  announced  to  the  facts  of  that  case,  it  was 
held  that,  notwithstanding  the  apparent  contradiction 
of  the  recitals,  the  estoppel  existed,  but  in  that  connec- 
tion it  was  said  that  "the  great  purpose,  lying  at  the 
foundation  of  the  law  of  estoppel,  is  to  prevent  fraud, 
either  actual  or  legal.  Estoppels  are  to  be  used  as  shields, 
not  as  swords."  The  legal  fraud  in  that  case  consisted 
in  the  grantee,  while  contracting  to  purchase  a  fee-simple 
title,  relying  upon  the  recitals  in  the  deed,  and  being 
misled  to  her  injury.  It  was  said  that  they  were  deal- 
ing with  the  fee.  Thomas  intended  to  grant  to  Mary  Ann 
the  fee  simple  absolute,  and  she  expected  to  get  it.   That 
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VB.S  the  estate  for  which  she  paid  her  money,  and  that 
I'as  the  estate  Thomas  intended  to  convey  to  her.  Now, 
t  is  not  the  intent  alone  of  the  parties  that  created  the 
quity  in  Mary  Ann  Jarvis,  but  she  was  contracting  to 
>urchase  a  fee,  and,  relying  upon  the  recitals  in  the  deed, 
affirming  that  the  grantor  had  such  an  estate,  she  was 
nisled  to  her  injury.  She  paid  |100  for  the  title,  and 
he  injury  grows  out  of  such  payment.  As  before  stated 
hat  case  was  an  estoppel  raised  against  the  grantor,  pre- 
'enting  him  from  asserting  an  after-acQuired  title,  fall- 
ng  upon  him  when  Mary  Ann  Jarvis  died.  In  this  case 
he  estoppel  is  not  sought  against  a  grantor  in  favor  of  a 
rrantee  to  prevent  the  assertion  of  an  after-acquired  title, 
>ut  it  is  attempted  to  be  raised  by  one  grantee  against 
ler  joint  grantee  to  prevent  him  from  asserting  a  title 
ilready  vested  in  him,  so  the  facts  of  the  two  cases  are 
lot  analogous;  but  we  are  looking  at  the  principles  of 
aw  announced  in  that  case,  which  create  an  equitable 
tstoppel.  In  this  case  Ellen  J.  Kesler,  through  whom 
ilaintiif  claims,  did  not  contract  with  any  one  for  the 
itle.  The  second  deed  in  which  she  was  named  as  a 
^antee  was  made,  according  to  the  stipulated  facts,  at 
:he  request  of  David  Kesler.  It  recites  the  making  of  the 
>revious  deed,  and  it  is  stipulated  that  David  Kesler  paid 
■he  purchase  price  when  the  first  deed  was  made.  She 
}aid  nothing  whatever,  but  stands  as  the  recipient  of  an 
ittempted  gratuity  from  her  husband,  who,  when  the 
irst  deed  was  made,  paid  the  full  purchase  price  for  the 
ot  in  question,  and  by  virtue  of  a  deed  then  made,  received 
:he  legal  title.  She  had  no  part  in  making  the  purchase, 
}ut  he,  wishing  that  she  should  share  in  the  benefits  of 
:he  purchase,  attempted  to  invest  her  with  a  joint  estate, 
jy  requesting  his  grantor  to  execute  the  second  deed,  and 
lecause  the  grantor  had  then  no  estate  to  convey,  she 
was  simply  disappointed  in  not  receiving  a  legal  title ;  but 
;hat  did  not  constitute  an  injury  to  any  vested  legal  or 
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equitable  right  she  possessed.  Unless  as  a  matter  of  law 
the  legal  title  became  vested  in  her,  it  being  a  gift,  she 
cannot  complain  if,  through  some  mistake  in  making  the 
conveyance,  she  did  not  receive  such  a  title.  The  facts 
stipulated,  and  on  which  this  decision  is  based,  are  sub- 
stantially a  matter  of  record  in  the  two  deeds;  hence 
those  succeeding  her  in  the  chain  of  title  took  with  notice 
of  such  facts,  and  they  are  not  in  position  to  claim  any 
rights  superior  to  those  which  she  could  claim. 

We  are  satisfied  that  the  decree  of  the  lower  court 
is  equitable  and  just,  and  therefore  it  is  affirmed. 

Affirmed. 


Decided  October  25,  1910. 

On  Petition  for  Rehearing. 

[Ill  Pac.  246.] 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 
8.  Plaintiff  concedes  by  his  motion  for  a  rehearing  that 
the  conclusion  reached,  as  to  the  alleged  estoppel,  is  cor- 
rect, but  still  insists  that  upon  the  facts  shown  a  court 
of  equity  would  have  reformed  the  first  deed  to  conform 
to  the  intent  of  the  parties  as  recited  in  the  second  deed, 
and  that  that  which  equity  would  have  decreed  may  be 
done  by  the  parties  themselves  and  the  same  effect  will 
be  given  the  result.    We  do  not  now  controvert  the  latter 
contention,  for  it  is  not  necessary  to  a  decision  of  the 
case.    But  we  have  said  that  a  court  of  equity  would  not 
have  reformed  the  first  deed  upon  the  petition  either  of 
Kesler,  the  grantee,  or  of  Mrs.  Kesler,  who  it  is  said 
was  an  intended  grantee.     The  latter  was  the  intended 
object  of  a  mere  bounty.     "If  there  is  a  mistake  or  a 
defect,"  say  the  court  in  Adair  v.  McDonald,  42  Ga.  506, 
"it  is  a  mere  failure  in  a  bounty,  which,  as  the  grantor 
was  not  bound  to  make,  he  is  not  bound  to  perfect."    This 
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was  held  by  this  court  in  Clark  v.  Hindman,  46  Or.  67 
(79  Pac.  56).  In  Bohanan  v.  Bohanan,  3  111.  App.  502, 
a  case  somewhat  similar  to  the  present  one  was  pre- 
sented. B.,  to  induce  his  son  to  abandon  a  contemplated 
removal  to  Nebraska,  told  him,  if  he  would  not  go,  he 
would  purchase  for  him  a  40-acre  tract,  which  he  accord- 
ingly did.  The  son  made  improvements  upon  the  house 
and  farm  and  put  in  crops,  but  did  not  move  upon  the 
premises.  By  mistake  B.  was  named  as  grantee  in  the 
deed  instead  of  his  son,  who  died  shortly  afterwards. 
On  a  bill  filed  by  the  heirs  of  the  son  to  correct  the  mis- 
take, relief  was  granted.  The  court  puts  the  decision 
upon  the  injury  suffered  by  the  son,  who  had  taken  pos- 
session and  made  improvements.  He  had  also  been 
offered  $1,000  by  his  wife's  father  to  start  in  business  if 
he  should  remove  to  Nebraska.  "It  is  true,"  say  the 
court,  "that  the  land  was  a  gift  from  the  father  to  the 
son,  but  the  son  having  given  up  going  west  and  taking 
with  him  the  one  thousand  dollars  from  his  wife's  father, 
and  also  having  taken  possession  of  the  given  land  and 
expended  money  in  improvements  thereon  as  his  own," 
it  was  a  case  within  the  province  of  equity  to  grant 
relief.  See,  also,  Haack  v.  Weicken,  118  N.  Y.  67  (23 
N,  E.  133) .  Neither  would  equity  have  reformed  the  deed 
on  the  petition  of  Kesler,  for  he  was  not  injured.  He 
had  received  the  title  to  the  whole  estate  and  was  in  a 
position  to  invest  Mrs.  Kesler  with  whatever  interest  in 
the  premises  he  might  wish  to  bestow.  '*Equitas  non 
supplet  ea  quae  in  mami  or  antis  esse  possunt."  "Equity 
does  not  supply  those  things  which  may  be  in  the  power 
or  reach  of  an  applicant."  Lofft's  Rep.  Max.  391. 
The  motion  is  therefore  denied. 

Affirmed  :  Rehearing  Denied. 


Nov.  1910]  Reising  v.  City  op  Portland.  296 


Argued  September  6,  decided  November  I,  1910. 

EEISIWQ  t\  CITY  OF  POETLAND. 

[Ill  Pac.  377.] 

Municipal  Corporations — "Peace  Officer" — Policemen. 

1-  For  the  purpose  of  determining  his  right  to  compensation  during  a 
Pdriod  of  suspension  on  written  charges  which  on  Investigation  are  found 
untrue,  a  policeman  appointed  subject  to  the  civil  service  rules  as  required 
by  the  charter  of  the  city  of  Portland  (Section  179),  who  is  required  to 
t^ke  an  oath  of  office  and  give  a  bond  for  the  faithful  discharge  of  his 
duties,  who  is  made  a  peace  officer  by  Section  1593,  B.  &  C.  Comp.,  and  a 
^rge  part  of  whose  duties  are  such  that  he  must  have  authority  to  act,  not 
**  agent  for  the  State  or  city,  but  by  virtue  of  the  office,  is  an  officer,  and, 
when  legally  appointed,  has  title  to  the  office,  which  can  only  be  terminated 
In  the  manner  provided  by  law. 

Ofpicbrs — Compensation — Deductions. 

2.  The  rule  that  an  employer  is  entitled  to  deduct  from  the  contract 
price  the  earnings  of  the  employee  during  the  time  of  breach  of  the  con- 
tract by  the  employer  has  no  application  to  the  case  of  an  officer  suing  for 
his  lalary,  since  In  the  latter  case  the  liability  is  not  upon  contract,  and  the 
officer  is  entitled  to  recover  his  salary  while  wrongfully  excluded  from  the 
office  without  crediting  his  earnings  thereon. 

Municipal  Corporations — "Officer" — Duration  of  Term — Policemen. 

3.  Section  11  of  the  charter  of  the  city  of  Portland  provides  that  there 
shall  be  elected  a  mayor,  treasurer,  municipal  Judge,  city  attorney,  auditor, 
and  15  councilmen,  who  shall  be  officers  of  the  city.  Section  18  prescribes 
the  terms  of  such  officers.  Municipal  officers  embraced  in  a  department. 
which  includes  detectives,  are  subject  to  the  civil  service  rule  found  at 
■ectlon  306.  Article  VI,  Section  7,  Constitution  of  Oregon,  provides  that 
such  other  city  officers  as  may  be  necessary  shall  be  elected  or  appointed 
in  such  manner  as  may  be  prescribed  by  law.  Article  XV,  Section  2,  pro- 
vides that,  when  the  duration  of  any  office  is  not  provided  by  the  con- 
stitution, it  may  be  declared  by  law,  and,  if  not  so  declared,  the  office 
sliall  be  held  during  the  pleasure  of  the  authority  making  the  appoint- 
ment, but  the  legislative  assembly  shall  not  create  any  office,  the  tenure 
of  which  shall  exceed  four  years.  Held,  that  a  detective  is  not  an  officer 
within  the   Constitution,    Article   XV,    Section    2. 

From  Multnomah:   Robert  G.  Morrow,  Judge. 

This  is  an  action  by  J.  F.  Reising  against  the  city  of 
Portland,  a  municipal  corporation  in  the  county  of  Mult- 
nomah and  State  of  Oregon,  to  recover  the  salary  alleged 
to  be  due  plaintiff,  as  a  detective  on  the  police  force  of 
the  city.  From  a  judgment  rendered  in  favor  of  plaintiff 
upon  the  pleadings,  defendant  appeals.         Affirmed. 
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For  appellant  there  was  a  brief  with  oral  arguments  by 
Mr.  Frank  S.  Grant  and  Mr.  John  F.  Cahalin. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Ralph  E.  Moody. 

Mb.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  from  the  city  of  Portland 
$2,905.56  as  salary  alleged  to  be  due  to  plaintiff,  a  detec- 
tive on  the  police  force  of  the  city.  The  substance  of  the 
facts  alleged  is  that  the  charter  of  the  city  of  Portland 
enacted  by  the  legislature  in  January,  1903,  provides  for 
the  appointment  of  all  officers  and  employees  in  the  sub- 
ordinate administrative  service  of  the  city  under  the 
civil  service  provisions  of  the  charter,  which  include  all 
policemen  and  detectives,  except  the  chief  of  police.  The 
executive  board  consists  of  ten  members  besides  the 
mayor,  and  is  the  general  executive  department  of  the 
city,  among  other  things  having  charge  of  the  police 
department,  which,  by  section  179,  shall  be  appointed  sub- 
ject to  the  civil  service  rules,  and,  by  section  180,  shall 
consist  of  a  "chief  of  police,  and  all  necessary  captains 
of  police,  detectives,  patrolmen,  and  clerks."  Each  detect- 
ive is  required  to  take  an  oath  of  office  and  give  a  bond 
in  the  sum  of  $1,000  for  the  faithful  discharge  of  his 
duties.  The  executive  board  has  power  to  suspend  or 
remove  any  subordinate  officer  or  member  of  the  police 
department  under  the  civil  service  rules.  No  employee 
under  the  civil  service  rules  shall  be  discharged  except  for 
cause  upon  written  charges,  and  any  employee  so  dis- 
charged may  within  ten  days  demand  of  the  civil  service 
commission  an  investigation  of  the  charges,  and,  if  it  is 
found  that  the  charges  are  untrue,  such  employee  shall 
be  reinstated  by  such  civil  service  commission.  On  the 
third  day  of  May,  1905,  plaintiff  was  appointed  a  detect- 
ive under  the  civil  service  rules,  and  served  as  such  under 
the  appointment  until  July  1,  1907,  when,  upon  written 
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charges,  he  was  suspended  by  the  executive  board.  He 
appealed  to  the  civil  service  commission,  which  after 
investigation,  on  July  1,  1909,  found  the  charges  untrue, 
and  reinstated  him.  The  salary  of  a  detective  from  July 
1, 1907,  to  October  1,  1907,  was  $90,  and  thereafter  $115 
per  month.  Thereafter  plaintiff  presented  his  claim  to 
the  council  for  the  amount  of  the  salary  for  that  period, 
which  was  disallowed. 

The  answer  admits  the  allegations  of  the  complaint, 
and  pleads  two  affirmative  defenses :  ( 1 )  That  no  service 
was  rendered  by  plaintiff  during  the  time  of  the  suspen- 
sion; and  (2)  that  during  that  time  plaintiff  had  other 
employment,  the  compensation  for  which  exceeded  the 
amount  of  the  salary  involved,  and  alleges  that  by  reason 
thereof  plaintiff  was  not  damaged.  A  demurrer  was  sus- 
tained to  these  defenses  and  judgment  rendered  in  plain- 
tiff's favor  upon  the  pleadings,  from  which  defendant 
appeals. 

1.  The  only  issue  arises  upon  the  sufficiency  of  the 
affirmative    defenses,    and    involves    three    questions: 

(1)  Whether  plaintiff  was  an  officer,  and  therefore  en- 
titled to  the  salary  by  reason  of  his  title  to  the  office. 

(2)  If  so,  is  defendant  entitled  to  have  credited  upon  the 
claim  the  earnings  of  defendant?  (3)  Was  the  creation 
of  the  office  by  the  charter  void  under  the  provisions  of 
Section  2  of  Article  XV  of  the  Constitution? 

There  is  no  doubt  that  a  policeman  is  an  officer.  He 
5a  made  a  peace  officer  by  Section  1593,  B.  &  C.  Comp., 
and  a  large  part  of  his  duties  are  such  that  he  must  have 
authority  to  act,  not  as  agent  for  the  state  or  city,  but 
hy  virtue  of  the  office :  Fitzsimmons  v.  City  of  Brooklyn, 
102  N.  Y.  536  (7  N.  E.  787:  55  Am.  Rep.  835) ;  Padden 
V.  City  of  New  York,  45  Misc.  Rep.  517  (92  N.  Y.  Supp. 
926) ;  City  of  Chicago  v.  Bullis,  138  111.  App.  297 ;  City 
of  Chicago  v.  Luthardt,  91  111.  App.  324 ;  State  v.  Edwards 
40  Mont.    313    (106    Pac.    703).      And,    when    legally 
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appointed,  he  has  title  to  the  office  which  can  only  be  ter- 
minated in  the  manner  provided  by  law.  This  is  the  effect 
of  the  decision  in  Selby  v.  Portland,  14  Or.  243  (12  Pac. 
377:  58  Am.  Rep.  307).  These  cases  also  dispose  of  the 
second  question  above  stated. 

2.  The  rule  applicable  in  damage  cases  for  breach  of 
contract,  in  which  the  employer  is  entitled  to  deduct  from 
the  contract  price  the  earnings  of  the  employee  during  the 
time  of  the  breach,  has  no  application  to  the  case  of  an 
officer  suing  for  his  salary,  for  the  reason  that  in  the 
latter  case  the  liability  is  not  upon  contract.  The  salary 
is  an  incident  of  the  office  so  long  as  he  holds  it,  and, 
if  he  is  wrongfully  excluded  from  the  office,  he  may 
recover  the  salary  without  crediting  his  earnings  thereon. 
Fitzsimmons  v.  City  of  Brooklyn,  102  N.  Y.  536  (7  N.  E. 
787:  55  Am.  Rep.  835),  is  a  leading  case  upon  that  ques- 
tion, and  is  cited  and  followed  in  several  of  the  cases 
above  cited.  See,  also,  Andrews  v.  Portland,  79  Me.  484 
(10  Atl.  458:  10  Am.  St.  Rep.  280).  A  distinction  is 
made  by  many  authorities  between  an  office  and  an 
emplo5mient.  An  office  is  based  upon  some  provision  of 
law,  requiring  of  the  incumbent  some  service,  duty,  or 
responsibility,  and  conferring  upon  him  certain  authority, 
power,  duration  of  service,  and  compensation  as  incident 
to  the  office.  29  Cyc.  1366.  An  employment  is  the  result 
of  contract,  and  the  remedy  or  liability  for  a  breach 
thereof  is  upon  the  contract  for  damages.  It  is  said  in 
Throop  V.  Langdon,  40  Mich.  673 :  "An  office  is  a  special 
trust  or  charge  created  by  competent  authority.  *  *  The 
officer  is  distinguished  from  the  employee  in  the  greater 
importance,  dignity,  and  independence  of  his  position,  in 
being  required  to  take  an  official  oath,  and  perhaps  to  give 
an  official  bond,  in  the  liability  to  be  called  to  account 
as  a  public  offender  for  misfeasance  or  nonfeasance  in 
office."  29  Am.  &  Eng.  Ency.  Law  (2  ed.)  159;  23  Am. 
&  Eng.  Ency.  Law  (2  ed.)  642;  City  of  Chicago  v.  LtU- 
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terdt,  91  111.  App.  824;  City  of  Chicago  v.  BuUis,  188 
111.  App.  297. 

3.  Was  defendant  an  officer  within  the  meaning  of  the 
constitution?  Section  2,  Article  XV,  Constitution, 
provides : 

"When  the  duration  of  any  office  is  not  provided  by  this 
Constitution,  it  may  be  declared  by  law;  and  if  not  so 
declared,  such  office  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment.  But  the  legisla- 
tive assembly  shall  not  create  any  office,  the  tenure  of 
which  shall  be  longer  than  four  years." 

The  offices  whose  duration  are  "provided  by  this  con- 
stitution," so  far  as  they  relate  to  the  administrative 
^fipartment  of  the  state,  are  specified  in  Article  VI,  Sec- 
tion 7  of  which  provides : 

**Such  other  county,  township,  precinct,  and  city  officers 
^  may  be  necessary  shall  be  elected  or  appointed  in  such 
manner  as  may  be  prescribed  by  law." 

Evidently  the  officers  of  the  city  are  named  in  section  11 
of  the  charter,  and  their  term  fixed  by  section  18  as  a 
compliance  with  the  provisions  of  the  constitution  above 
quoted.  Section  10  provides  that  "the  power  and  author- 
ity given  to  the  municipal  corporation  of  the  city  of  Port- 
land is  vested  in  a  mayor,  council,  and  executive  board, 
and  such  other  boards,  bodies,  and  officers  as  are  provided 
by  this  charter." 

"Section  11.  There  shall  be  elected,  as  hereinafter  pro- 
vided, a  mayor,  treasurer,  municipal  judge,  city  attorney, 
auditor,  and  fifteen  councilmen,  who  shall  be  officers  of 
the  city  of  Portland." 

The  duration  of  none  of  the  offices  of  the  city  is  fixed 
by  the  constitution,  and  the  police  department  is  not 
included  in' section  11  of  the  charter  by  which  the  legisla- 
ture determined  what  offices  were  created  by  it  within 
Section  2,  Article  XV,  and  Section  7,  Article  VI  of  the 
Constitution.    This  legislative  intention  appears  through- 
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out  the  charter.  Section  127  provides  that  all  heads  of 
departments  and  municipal  officers  not  embraced  in  a 
department  where  the  term  is  not  specified  in  the  charter 
shall  hold  their  offices  until  their  successors  are  appointed. 
Municipal  offices  embraced  in  a  department  which  includes 
detectives  are  subject  to  the  civil  service  rules  found  at 
Section  306.  The  duration  of  the  offices  mentioned  in 
Section  11  are  fixed  by  Section  18.  All  others  not 
embraced  in  departments, hold  during  the  pleasure  of  the 
appointing  power.  Thus  three  classes  of  officers  are  pro- 
vided for.  The  first  is  within  the  limitation  of  Section  2, 
Article  XV,  of  the  Constitution.  The  second,  if  within 
the  meaning  of  that  section,  is  expressly  excepted  from  it. 
And  the  third  the  legislature  has  determined  is  not  within 
Section  2,  Article  XV,  and  holds  under  the  civil  service 
rules.  To  hold  that  policemen  are  officers  within  the 
meaning  of  Section  2,  Article  XV,  would  annul  the  civil 
service  provisions  of  the  charter  so  far  as  it  includes  the 
police  department.  We  are  not  permitted  to  declare  the 
civil  service  provisions  of  the  charter  unconstitutional 
if  we  can  reconcile  them  with  the  constitution.  It  is  said 
in  Ogden  v.  Saunders,  12  Wheat.  213,  270  (6  L.  Ed.  606)  : 

"It  is  but  decent  respect  due  to  the  wisdom,  the  integ- 
rity, and  the  patriotism  of  the  legislative  body  by  which 
any  law  is  passed  to  presume  in  favor  of  its  validity  until 
its  violation  of  the  constitution  is  proved  beyond  all  rea- 
sonable doubt." 

And  in  Fletcher  v.  Peck,  6  Cranch  87  (3  L.  Ed.  162), 
it  is  said:  "The  question  whether  a  law  is  void  for  its 
repugnancy  to  the  constitution  is,  at  all  times,  a  question 
of  much  delicacy,  which  ought  seldom,  if  ever,  to  be 
decided  in  the  affirmative  in  a  doubtful  case."  Anderson 
V.  Ritterbusch,  22  Okl.  761  (98  Pac.  1002);  State  v. 
Edwards,  40  Mont.  313  (106  Pac.  703). 

Therefore  the  demurrer  was  properly  sustained.  The 
judgment  is  affirmed.  Affirmed. 
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BAYLESS  V.  DOUGLAS  COUmT. 

[Ill  Pac.   384.] 

Schools  and  School  Districts — Chanqk  op  Boundary  Bktwbbn  Dis- 
tricts —  Power  of  District  Boundary  Board  —  Statutory  Pro- 
visions. 

1.  Laws  1899.  p.  209,  was  a  general  law  creating  a  uniform  system 
of  public  education.  Section  19  (Section  3360,  B.  &  C.  Comp.)  created 
the  district  boundary  board,  and  subdivision  1  thereof  provided  for  the 
commissioners  of  such  board  and  their  duty  to  make  alterations  in  the 
district  boundaries  when  petitioned  to  do  so  "in  the  manner  hereinafter 
specified"  ;  but  that  act  made  no  provision  for  the  manner  in  which  the 
board  should  proceed,  so  tliat  it  was  without  power  to  act.  Laws  1901, 
p.  24.  besides  amending  certain  sections  of  the  act  of  1899,  includ- 
ing section  19,  with  the  view  to  providing  the  manner  of  pro- 
cedure omitted  from  that  act,  added,  among  others.  Section  26 
(Section  3365,  B.  &  C.  Comp.).  providing  the  manner  In  which  the  pro- 
ceedings may  be  instituted  and  conducted  by  the  board.  Laws  1907, 
p.  193,  entitled  an  act  providing  for  the  betterment  of  the  system  of  pub- 
lic education  in  the  state,  etc.,  repealed  Section  3360,  B.  &  C.  Comp.^  but 
re-enacted  it,  making  the  subdivisions  thereof  into  sections,  subdivision  6 
being  modified  and  subdivision  17  omitted,  and  Section  1  being  a  repetition 
of  subdivision  1  of  Section  3360.  Section  3365  was  not  repealed.  Held, 
that  ^he  act  of  1907  was  intended  as  a  part  of  the  general  statute  on  the 
subject  of  education  to  take  the  place  of  Section  3360,  which  was  repealed, 
the  manner  of  procedure  provided  In  Section  3365  applying  to  the  district 
boundary  board  of  the  act  of  1907  as  it  formerly  did  to  that  of  Section 
3360,  and  the  phrase  "in  the  manner  hereinafter  specified"  in  Section  3360 
refers  to  Section  3365.  so  that  the  board  was  not  deprived  of  a  necessary 
procedure  by  enactment  of  the  law  of  1907. 

Statutbs — Construction — Rs-bnactmbnt  of  Former  Statuth  as  Part 
OF    E*ARLiER    Act. 

2.  A  re-enactment  of  a  former  statute  is  to  be  read  as  a  part  of  the 
earlier  act,  and  not  of  an  Intermediate  one,  if  the  last  act  is  In  conflict 
with  the  Intermediate  one  and  does  not  impliedly  repeal  it. 

From  Douglas:  James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court 
dismissing  a  writ  of  review  which  was  issued  for  the  pur- 
pose of  reviewing  the  action  of  the  district  boundary 
board  of  Douglas  County  in  the  following  matter : 

On  October  20,  1908,  legal  voters  in  school  districts 
Nos.  19  and  106  of  that  county,  which  are  adjoining  dis- 
tricts, petitioned  the  board    to    change    the    boundary 
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between  those  districts.  Notice  of  the  petition  was  given 
by  the  county  school  superintendent  and  was  duly  posted 
in  such  districts  for  ten  days  before  the  hearing  thereon, 
which  was  had  on  November  6,  1908.  At  that  time  plain- 
tiffs herein,  as  directors  of  district  No.  19,  appeared  and 
moved  the  board  to  dismiss  the  proceeding,  on  the  ground 
that  the  board  has  no  authority  to  act;  there  being  no 
method  of  procedure  provided  by  law  therefor.  The 
motion  was  denied,  the  prayer  of  the  petition  was  granted 
and  the  writ  was  issued. 

Plaintiffs  appeal  from  the  judgment  of  the  court  dis- 
missing the  writ.  Affirmed. 

Submitted  on  briefs  without  argument,  under  Rule  16 
of  the  Supreme  Court,  50  Or.  580  (91  Pac.  VIII). 

For  appellants  there  was  a  brief  over  the  names  of 
Mr.  B.  J.  Howland  and  Messrs.  FvMerton  &  Orcutt. 

m 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  George  M.  Brovm  and  Messrs.  Coshow  &  Rice. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  But  one  question  is  suggested  upon  the  appeal,  viz., 
whether  the  district  boundary  board  is  without  authority 
to  act  in  this  case,  for  the  reason  that  no  method  of  pro- 
cedure is  provided  by  law.  Plaintiffs  contend  that  the  act 
of  the  legislature  of  1907  (Laws  1907,  p.  193),  providing 
for  the  betterment  of  the  system  of  public  education  in 
the  state,  is  not  a  re-enactment  of  the  former  statute  upon 
the  same  subject,  but  a  new  and  independent  statute,  and 
therefore  is  not  affected  by  other  portions  of  the  earlier 
statute  which  provide  a  method  of  procedure.  We  cannot 
agree  with  this  view. 

In  1899  (Laws  1899,  p.  209)  a  general  law  was  passed 
by  the  legislature  to  provide  a  uniform  system  of  public 
education.  By  Section  19  (Section  3360,  B.  &  C.  Comp.) 
the  district  boundary  board  was  created,  and  in  subdi- 
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vision  1  thereof  it  is  provided  that  "the  superintendent 
and  the  county  court,  or  the  board  of  commissioners  in 
counties  where  this  board  is  a  separate  body,  shall  con- 
stitute a  board  for  laying  off  his  county  in  convenient 
school  districts,  such  board  to  be  styled  the  district  bound- 
ary board.  Said  board  shall  make  alterations  and  changes 
in  the  same  when  petitioned  so  to  do,  in  the  manner  here- 
inafter specified." 

In  School  District  v.  Palmer,  41  Or.  485  (69  Pac.  453), 

this  court  held  that,  as  that  act  made  no  provision  for  the 

nianner  in  which  the  board  shall  proceed,  it  was  without 

power  to  act.    Thereupon  the  following  legislature  (Laws 

1901,  p.  24)  besides  amending  Sections  12,  19,  and  22  of 

the  act  of  1899,  with  the  view  to  providing  the  manner 

^f  procedure  omitted  from  that  act,  added,  under  title  4, 

among  others,  Section  26  (Section  3365,  B.  &  C.  Comp.), 

vhicli  prescribes  the  manner  in  which  the  proceedings 

^^y   be  initiated  and  conducted  by  the  board.     The  act 

f  1907  repeals  Section  3360,  B.  &  C.  Comp.,  but  re-enacts 

^^  '^vith  some  additions;  Section  1  thereof  being  a  repeti- 

^^on   of  subdivision  1  of  Section  3360,  which  contains  the 

clause  above  quoted.    The  title  of  the  act  of  1907  begins 

^^tH  the  words,  "An  act  providing  for  the  betterment  of 

trie    system  of  public  education  in  the  State  of  Oregon." 

Section  3360  was  divided  into  23  subdivisions.     The 

^^*    of  1907  marks  these  subdivisions  as  sections.     Sub- 

"^^ision  5  is  modified,    and    subdivision    17    is    omitted 

^^^^rn  the  latter  act.    Otherwise  Section  3360  is  repeated 

litei:*jilly  therein  with  some  additions.    The  first  sentence 

^^  "the  title  of  that  act  shows  it  to  be  intended  as  a  part 

^y  "the  general  statute  on  the  subject  of  education.    Sec- 

^^oxi  3365  is  not  repealed,  and,  in  fact,  the  act  of  1907 

^^  intended  to  take  the  place  of  Section  3360,  which  it 

^^peals.     The  manner  of  procedure  provided  in  Section 

3365  applies  to  the  district  boundary  board  of  the  act 

of  1907  as  it  formerly  did  to  that  of  Section  3360.    The 
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ct  of  the  legislature  (Laws  1905,  p.  50)  applying  to 
^unties  having  20,000  children  of  school  age  is  in  the 
ime  condition  as  that  of  1907.  It  is  a  re-enactment  of 
ection  3360  with  alight  changes. 

2.  In  Small  v.  Lutz,  41  Or.  570  (67  Pac.  421:  69  Pac. 
25),  it  is  held  that  a  re-enactment  of  a  former  statute 
I  to  be  read  as  a  part  of  the  earlier  act,  and  not  of  the 
ew  one,  if  the  latter  is  in  conflict  with  another  act 
Bssed  after  the  former,  but  before  the  latter,  and  does 
Dt  impliedly  repeal  the  intermediate  act.  This  principle 
1  applied  by  Mr.  Justice  MOOBE  in  Reriahaw  v.  Lane 
ounty  Court,  49  Or.  526  (89  Pac.  147),  where  the  new 
»tute  was  a  re-enactment  of  the  old,  holding  that  it  is 
ily  a  new  statute  as  to  the  changes  made.  In  the  first 
ise  cited  the  new  statute  was  an  amendment,  but  in  the 
itter  case  the  later  law  is  a  new  charter  and  does  not 
urport  to  be  an  amendment.  Nevertheless,  it  is  held 
»  be  a  re-enactment.  This  principle  is  restated  in  City 
f  Eugene  v,  WiUamette  Valley  Company,  52  Or.  490 
97  Pac.  817).  In  State  ex  rel.  v.  Malheur  County,  54 
r.  255  (101  Pac.  907;  103  Pac.  446),  the  act  construed 
as  not  an  amendment  in  name.  The  old  charter  incor- 
Drated  the  "town  of  Vale."  The  new  one  incorporated 
le  "city  of  Vale."  In  the  opinion  Mr.  Justice  McBRroE 
jfers  to  the  fact  that  the  act  does  not  purport  to  amend 
le  old  charter,  and  holds  that  the  portions  of  the  old 
larter  adopted  in  the  new,  are  re-enactments  and  must 
3  interpreted  accordingly. 

In  the  case  before  us  the  act  of  1907  must  be  considered 
J  a  re-enactment  of  such  portions  of  Section  3360  as  are 
naltered  by  the  new  law,  which  is  the  case  as  to  section 

of  the  act  of  1907.  And  the  language  in  that  section, 
in  the  manner  hereinafter  specified,"  refers  to  Section 
565,  B.  &  C.  Comp.  Without  the  words  quoted,  that 
action  would  apply.  The  legislative  intent  is  plain  that 
iG  act  of  1907,  in  so  far  as  it  relates  to  the  same  subject, 
lould  be  substituted  for  Section  3360. 

The  judgment  is  affirmed.  Affirmed. 
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Argued   November  7,   decided  November   29.    1910. 

STATE  V.  MIJKBELL. 

[Ill   Pac.   689.] 

Intoxicating    Liquors — Local    Option    Election — Statutes — Repeal. 

1.  The  local  option  law  (Laws  1905.  p.  47,  S  10)  requires  the  county 
clerk  and  two  justices  to  open  the  returns  of  a  local  option  election  and 
make  an  abstract  of  the  vote  for  the  information  of  the  county  court, 
and  requires  such  court,  if  a  majority  of  the  votes  are  for  prohibition,  to 
Immediately  declare  the  result  by  an  order  prohibiting  the  sale  of  intoxi- 
cants, and  Section  9  provides  that  In  all  elections  hereunder  In  all  mat- 
ters not  specified  the  general  election  laws  shall  apply  so  far  as  applicable. 
Section  2833.  B.  &  C.  Comp.,  being  a  part  of  the  general  election  laws, 
requires  the  county  clerk  and  two  justices  to  open  the  returns  and 
n*ake  abstracts  of  the  vote,  the  abstract  for  votes  for  Governor  to  be  on 
one  sheet  and  sent  separately  to  the  Secretary  of  State ;  the  abstracts 
'or  State  officers,  for  members  of  the  legislature,  and  for  county  and 
precinct  officers,  each  to  be  on  one  sheet.  Laws  1907,  p.  357,  to  be 
known  as  Section  2833a  requires  the  county  clerk,  upon  the  completion 
of  the  canvass  of  the  votes  by  the  county  board  of  canvassers  as  pro- 
vided in  Section  2883,  to  enter  in  a  book  known  as  the  "Election  Record" 
a  complete  summary  of  all  the  votes  cast  in  the  county  for  all  offices 
and  all  questions  voted  upon.  Beld,  that  Section  2833a  did  not  afCect  or 
repeal  Section  2833.  or  Section  10  of  the  act  of  1905,  even  if  It  had  any 
application  to  an  election  held  under  that  act,  so  that  the  fact  that  the 
permanent  record  contemplated  by  Section  2833a  was  not  made  before  the 
promulgation  of  an  order  of  prohibition  by  the  county  court  would  not 
affect  Its  validity ;  the  abstract  made  by  the  county  clerk  and  justices 
pursuant  to  Section  10,  and  not  the  election  record  made  by  the  county 
clerk,  being  the  evidence  of  the  result  of  the  local  option  election  upon 
which  the  county   court   is  authorized   to   act. 

Intoxicating  Liquors — Local  Option  Election — Abstract  of  Vote — 
Sufficiency  of  Certificate. 

2.  A  certificate  of  the  abstract  of  the  vote  at  a  local  option  election 
pursuant  to  the  local  option  law  (Laws  1905,  p.  47,  |10)  was  upon 
a  printed  blank  naming  the  state  and  county,  and  stating  that  the  under- 
signed thereby  certified  that  the  above  was  a  true  and  correct  abstract 
of  the  votes  cast  at   a  general   election   held  on    the  date   named   in    the 

county  and  state,   "for  the  office  of  as  canvassed  by  us  this   3rd 

day  of  June.  A.  D.  1908,"  the  certificate  being  signed  by  two  justices 
and  the  county  clerk.  Held,  that  the  certificate  verified  the  whole 
abstract,    and   was  sufficient. 

From  Umatilla:    Henry  J.  Bean,  Judge. 

The  defendant,  Thomas  Murrell,  was  convicted  of  sell- 
ing intoxicating  liquors  in  violation  of  the  local  option 
law,  and  he  appeals.  Affirmed. 
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For  appellant  there  was  a  brief  over  the  names  of 
Mr.  James  H,  Raley,  Mr.  Homer  Watts  and  Messrs. 
Lowell  &  Winter,  with  an  oral  argument  by  Mr.  Raley. 

For  the  State  there  was  a  brief  and  an  oral  argument 
by  Mr.  Gilbert  W.  Phelps,  District  Attorney. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  a  criminal  action  in  which  defendant  is  charged 
with  the  violation  of  the  local  option  statute  in  Umatilla 
County,  where  prohibition  had  been  declared.  He  was 
indicted  on  March  17,  1910,  for  unlawfully  selling  intoxi- 
cating liquor  on  February  27, 1910,  to  J.  W.  Weaver,  with 
intent  and  purpose  of  evading  the  provisions  of  the  local 
option  law.  Defendant  pleaded  not  guilty,  and  the  facts 
were  stipulated.  A  jury  trial  was  waived,  and  the  court 
found  defendant  guilty,  and  from  a  judgment  thereon 
he  appealed.  The  stipulation  admits  the  truth  of  all  the 
facts  charged  in  the  indictment,  but  denies  that  they 
constitute  a  violation  of  law,  for  the  reason  that  the 
county  court  did  not  make  a  valid  order  prohibiting  the 
sale  of  intoxicating  liquor  in  that  county.  The  defendant 
in  his  brief  states  that  "the  only  material  point  desired 
to  be  raised  upon  this  appeal  is  the  validity  of  the  local 
option  law  in  Umatilla  County  under  the  facts  surround- 
ing the  proclamation  of  the  result  thereof  (the  election) 
by  the  county  court."  The  stipulation  of  the  facts  is  set 
out  in  full  in  the  bill  of  exceptions,  to  which  is  attached, 
as  a  part  thereof,  the  "abstract  of  the  vote,"  required 
by  section  10  of  the  local  option  law  (Laws  1905,  p.  47), 
prepared  by  the  canvassing  board,  viz.,  the  county  clerk 
and  two  justices  of  the  peace  of  the  county.  It  is  pre- 
pared in  tabulated  form,  giving  the  vote  in  each  precinct 
for  each  candidate  for  office,  and  for  and  against  each 
measure  submitted  to  the  voters,  including  the  measure 
submitting    the    question    of    prohibition    in    Umatilla 
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County,  said  abstract  being  certified  upon  a  printed 
"l^nk  in  the  following  words : 

"State  op  Oregon,      1 

County  of  Umatilla.  ( ^^• 

.  We,  the  undersigned,  do  hereby  certify  that  the  above 
r^  ^  true  and  correct  abstract  of  the  votes  cast  at  a 
^Jieral  election,  held  on  the  first  day  of  June,  1908,  in 
om^  county  of  Umatilla  and  State  of  Oregon,  for  the 
i^^  of as  canvassed  by  us  this  3d  day  of  June, 

VjP.  1908. 

^  P.  Wallan,  justice  of  the  peace  for  Adams  Precinct. 

^be  Miller,  justice  of  the  peace  for  Pilot  Rock  Precinct. 

Frank  Saling,  county  clerk  of  Umatilla  County. 
\^Seal  of  county  court.]"  This  abstract  is  indorsed  on 
the  back :     "Filed  June  3,  1908,  Frank  Saling,  clerk." 

1.  Section  10  of  the  local  option  law  (Laws  1905,  p.  47) 
among  other  things  provides  that  the  county  clerk  and 
two  justices  "shall  proceed  to  open  said  returns  and 
make  an  abstract  of  the  vote  for  the  information  of  the 
county  court,"  and  that  the  county  court  shall  "hold  a 
special  session  and  if  a  majority  of  the  votes  hereon  in 
the  county  as  a  whole  *  *  are  'for  prohibition'  said 
court  shall  immediately  make  an  order  declaring  the 
result  of  said  vote  and  absolutely  prohibiting  the  sale  of 
intoxicating  liquors  within  the  prescribed  limits."  Sec- 
tion 9  of  that  act  provides  that  "in  all  elections  here- 
under, in  all  matters^  and  proceedings  not  herein  speci- 
fied, the  provisions  of  the  general  election  laws  of  the 
state  shall  apply  so  far  as  the  same  are  applicable." 
Section  2833,  B.  &  C.  Comp.,  which  is  a  part  of  the  gen- 
eral election  laws,  provides  that  the  county  clerk  and  two 
justices  of  the  peace  shall  proceed  to  open  the  election 
returns  and  make  abstracts  of  the  votes,  the  abstract  of 
votes  for  Governor  to  be  on  one  sheet,  and  sent 
separately  to  the  Secretary  of  State,  for  State  offi- 
cers, on    one    sheet,    for    members    of    the    legislative 
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assembly  on  one  sheet,  and  for  county  and  pre- 
cinct officers  on  another  sheet.  In  1907  an  act  was 
adopted  by  the  legislature  providing  for  the  making 
and  signing  of  a  permanent  record  of  all  elections, 
to  be  known  as  Section  2833a,  viz. : 

"Upon  the  completion  of  the  canvass  of  the  votes  by 
the  county  board  of  canvassers  as  provided  in  Section 
2833,  the  county  clerk  shall  enter  in  a  book  to  be  kept 
for  that  purpose  and  known  as  the  'Election  Record,'  a 
complete  summary  of  all  the  votes  cast  in  his  county 
for  all  offices  and  all  candidates  for  such  offices,  and 
for  all  measures  or  questions  voted  upon,  *  *"  Laws 
1907,  p.  357. 

It  is  contended  by  defendant  that  this  permanent 
record  was  not  made  by  the  clerk  prior  to  making  the 
order  of  prohibition  by  the  county  court,  and  that  this 
permanent  record  is  the  only  source  from  which  the 
county  court  may  obtain  information  and  authority  to 
declare  the  result  of  the  election,  but  we  do  not  so  under- 
stand it.  Section  2833a  does  not  attempt  to  amend  or 
annul  any  of  the  terms  of  Section  2833,  but  is  supple- 
mental thereto,  providing  for  a  permanent  record.  The 
Secretary  of  State  and  the  Governor  in  issuing  certifi- 
cates of  election  to  candidates  elected  must  still  act  upon 
abstracts  sent  by  the  county  clerk  under  Section  2833. 
Neither  does  it  amend  nor  repeal  Section  10  of  the  act 
of  1905,  if  it  has  any  application  to  an  election  under  that 
law  at  all.  What  otherwise  may  be  the  effect  of  the 
neglect  or  delay  of  the  clerk  in  making  the  permanent 
record,  it  has  no  bearing  upon  the  duty  of  the  Secretary 
of  State  and  county  clerk  in  the  one  case  or  the  county 
court  in  the  other  to  act  upon  the  abstract  in  determining 
the  result  of  the  election,  either  as  to  candidates  or 
measures.  The  abstract  still  constitutes  the  evidence  of 
the  result  of  the  canvass  upon  which  in  the  latter  case 
the  county  court  is  authorized  to  act. 


Nov.  1910]  Zimmerman  v.  The  Sunset  Lumber  Co.  d09 


Counsel  for  defendant  have  presented  this  question 
upon  the  theory  that  the  "permanent  record"  is  the  only 
evidence  of  the  result  of  the  canvass  by  the  board,  but 
that  position  can  only  be  maintained  by  assuming  that 
Section  2833a  repeals  or  amends  Section  10  of  the  act 
of  1905,  which  is  not  tenable.  There  is  no  question  here 
as  to  the  evidence  from  which  the  canvassing  board  shall 
make  the  abstract,  but  only  how  it  shall  certify  it  to  the 
county  court ;  and  Section  2833a  does  not  change  Section 
10  of  the  act  of  1905  in  that  regard.  The  question 
involved  in  Simon  v.  Durham,  10  Or.  52,  was  as  to  the 
competency  of  the  evidence  before  the  canvassing  board, 
and  the  same  is  true  of  County  of  Lavrrence  v.  SchrnxLuU 
hausen,  123  111.  321  (14  N.  E.  255),  and  other  cases 
cited.    But  no  such  question  arises  here. 

2.  At  the  oral  argument  the  sufficiency  of  the  certifi- 
cate to  the  abstract  made  by  the  canvassing  board  was 
questioned,  but  the  certificate  verifies  the  whole  abstract, 
and  we  deem  it  sufficient. 

The  judgment  is  affirmed.  Affirmed. 


Argued  October   11,    decided   November   29,    1910. 

MAN  V.   THE  SUNSET  LUHBEE  CO. 

[Ill   Pac.    690:    32   L.   R,    A.    (N.    S.)    123.] 

Rkplevin — Sbt-Ofp   and    Counterclaim — Actions    in    Which    Avail- 
able. 

1.  EAiultable  set-off  is  no  defense  In  an  action  of  replevin,  for  the 
distinctions  between  actions  at  law  and  suits  in  equity  have  not  been 
abolished. 

Replevin — Sbt-Off  and  Counterclaim — Nature — Actions  in  Which 
Remedy  is  Available. 

2.  Where  the  rlgrht  to  possession  of  property  arises  on  contract,  as  in 
case  of  a  chattel  mortgage,  or  where  the  seller  has  retained  title  until 
the  purchase  price  has  been  paid,  anything  which  tends  to  show  that  no 
debt  exists  is  admissible  as  a  set-off  in  replevin  ;  but  to  defeat  the  action 
the  set-off  must  equal  the  debt. 

Replevin — DErENSSS — Sbt-Opp. 

3.  In  replevin  for  two  engines,  defendant  set  up  a  contract  of  pur- 
chase  and    claimed    certain    amounts    as    set-off    for    damages,    both    by 
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eaaon  ot  defects  In  I  tie  engine  8  and  from  damages  Incurred  because 
i(  Ihelr  failure  to  work.  Held  that,  although  a  aet-otT  could  be  pleaded 
n  this  action,  yet.  aa  the  amouni  ot  the  counterclaim  did  not  equal  the 
jnount  claimed  by  plalntllT.  It  would  not  go  to  the  entire  cause  of  action. 

iroperly   sustained. 

From  Lane:  LAWRENCE  T.  HARRIS,  Judge. 

Statement  by  MR.  JUSTICE  Eakin. 

This  is  an  action  by  Zimmerman,  Wells-Brown  Com- 
lany,  a  corporation,  against  the  Sunset  Lumber  Com- 
)any,  a  corporation,  to  recover  the  possession  of  two 
*oading  engines — one  11x14,  the  other  12x12 — of  the 
illeged  value  of  $3,425 ;  plaintiff  alleging  ownership 
hereof  and  right  of  possession,  which  allegation  the 
mswer  denies,  alleging  affirmatively  that  defendant  pur- 
:hased  from  plaintiff  the  12x12  engrine  on  June  7,  1907, 
'or  the  consideration  of  $3,925,  of  which  it  paid  in  cash 
>li3S0,  that  the  balance  of  the  price  was  to  be  paid  in 
:hree  and  six  months,  that  it  purchased  from  plaintiff 
he  11x14  engine  on  July  29,  1907,  for  the  price  of  $3,200, 
)ayable  in  three  installments,  in  one,  three,  and  six 
nonths,  and  that  each  of  the  purchases  were  made  upon 
;he  following  agreement,  viz. : 

"It  is  agreed  that  title  to  the  property  mentioned  above 
ihall  remain  in  the  consignor  until  fully  paid  for  in  cash, 
ind  that  this  contract  is  not  modified  or  added  to  by  any 
igreement  not  expressly  stated  herein,  and  that  a  reten- 
ion  of  the  property  forwarded,  after  ten  days  from  ship- 
nent,  shall  constitute  a  trial  and  acceptance,  be  a  con- 
rlusive  admission  of  the  truth  of  all  representations  made 
>y  or  for  the  consignor,  and  void  all  its  contracts  of 
varranty,  express  or  implied.  It  is  further  agreed  that 
:he  Durchaser  shall  keep  the  property  fully  insured  for 
;he  benefit  of  Zimmerman,  Wells-Brown  Company." 

And  further  pleads  three  defenses :  Three  items  of 
lamage,  which  it  seeks  to  recoup  against  the  balance  due 
in  the  purchase  price,  which,  it  alleges,  exceeds  such  bal- 
ince,  and,  therefore,  defeats  plaintiff's  right  to  the  pos- 
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session  of  the  engines,  viz.:  (1)  That  the  11x14  en^ne 
should  have  been  shipped  to  Hyland  Siding,  Oregon,  but 
was,  by  plaintiff,  negligently  shipped  to  Springfield,  Ore- 
gon, and  that  defendant  was  compelled  to,  and  did,  pay 
J58.22  freight  to  reship  it  to  Hyland  Siding.  (2)  That 
defendant  purchased  the  11x14  engine  for  the  express 
purpose  of  logging  defendant's  timber  adjacent  to  its 
sawmill,  which  plaintiff  well  knew,  at  the  time  of  the 
purchase;  that  because  of  such  delay  in  not  receiving 
the  engine  according  to  the  agreement  defendant  was 
compelled  to,  and  did,  shut  down  his  sawmill  for  six 
days;  that  the  capacity  of  the  mill  at  that  time  was 
38,000  feet  of  lumber  per  day,  worth  $14  per  thousand 
at  Hyland  Siding,  and  defendant's  net  profits  would  have 
been  $7.00  per  thousand  thereon;  and  that  defendant 
was  damaged  thereby  in  the  sum  of  $1,596.  (3)  That 
on  October  8,  1908,  while  defendant  was  using  the  11x14 
engine  for  logging  purposes,  the  drum  of  the  engine 
broke,  without  any  fault  of  defendant,  which  rendered  it 
useless;  that  defendant  was  compelled  to  and  did  buy  a 
new  drum,  which  cost  $550,  which  is  pleaded  as  damages ; 
that,  by  reason  of  such  breakage,  defendant  was  com- 
pelled to  and  did  shut  down  the  mill  for  twelve  days; 
that  the  capacity  of  the  mill  at  that  time  was  34,000  feet 
of  lumber  per  day,  worth  at  that  station  $9.50  per 
thousand ;  that  the  cost  of  manufacturing  it  was  $7.00 
per  thousand,  leaving  a  profit  of  $2.50  per  thousand, 
whereby  defendant  was  damaged  in  the  sum  of  $1,050. 
Plaintiff  demurred  to  the  new  matter  in  the  answer, 
which  demurrer  was  sustained  by  the  court.  Defendant 
refused  to  plead  further,  and,  upon  a  trial,  findings  and 
judgment  were  rendered  in  favor  of  plaintiff,  from 
which  judgment  defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  G.  F.  Skipworth. 
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For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Cake  &  Cake,  and  Messrs.  Woodcock  &  Potter, 
with  an  oral  argument  by  William  M.  Cake. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  contention  of  plaintiff  is  that  this  action,  being . 
in  the  nature  of  replevin,  is  not  subject  to  a  counterclaim 
for  damages,  and  upon  that  question  we  find  there  is 
some  conflict  in  the  authorities.  See  34  Cyc.  1416.  Sec- 
tion 73,  B.  &  C.  Comp..  provides  that  the  answer  shall 
:ontain,  among  other  things : 

"(2)  A  statement  of  any  new  matter  constituting  a 
defense  or  counterclaim." 

Section  74  provides  that  "the  counterclaim  mentioned 
in  Section  73  must  be  one  existing  in  favor  of  defendant, 
and  against  a  plaintiff,  between  whom  a  several  judg- 
ment might  be  had  in  the  action  and  arising  out  of  one 
}f  the  following  causes :  ( 1 )  A  cause  of  action  arising 
3ut  of  the  contract,  or  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff's  claim;  (2)  in  an 
action  arising  on  contract,  any  other  cause  of  action 
arising  also  on  contract  and  existing  at  the  com- 
mencement of  the  action."  The  earlier  cases  quite  uni- 
formly refused  to  permit  a  plea  of  set-off  in  an  action 
jf  replevin ;  but  at  this  time  the  rule  seems  to  be  greatly 
modified,  being,  however,  much  more  liberal  in  some 
states  than  in  otliers.  Some  courts  permit  the  pleading 
3f  a  counterclaim,  and,  if  defendant  prevails,  allow  judg- 
ment in  hia  favor  for  the  excess,  if  any :  Deford  v. 
Hutchison,  45  Kan.  318  (25  Pac.  641 :  11  L.  R.  A.  257)  ; 
McCormick  Harvesting  Co.  v.  Hill,  104  Mo.  App.  544 
(79  S.  W.  745).  But  in  both  of  these  states  and  others, 
where  the  same  rule  is  followed,  by  the  terms  of  the 
itatute  equitable  defenses  may  be  pleaded  at  law.  In 
Oregon,  where  the  distinction  between  actions  at  law 
ind  suits  in  equity  is  still  maintained  (Zeuske  v.  Zeuake, 
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55  Or.  65  [103  Pac  648])  equitable  relief  cannot  be 
obtained  in  an  action  of  reolevin.  The  action  of  replevin 
generally  sounds  in  tort;  at  least  it  is  so  in  case  the  pos- 
session of  the  property  by  defendant  was  obtained  other- 
wise than  by  virtue  of  some  contract,  and  probably  in 
such  a  case  no  element  of  set-off  would  be  available  as 
a  defense.  Cobbey,  Replevin,  §  791 ;  McCormick  Harvest- 
mg  Co.  V.  HiU,  104  Mo.  App.  544  (79  S.  W.  745) ;  Deford 
V.  Hutchison.  45  Kan.  318  (25  Pac.  641 :  11  L.  R.  A.  257)  ; 
Clement  v.  Field,  147  V.  S.  467  (13  Sup.  Ct  358:  37 
L  Ed.  244) ;  Gardner  v.  Risker,  35  Kan.  93  (10  Pac.  684). 

2.  But,  if  the  action  is  to  recover  possession  of  prop- 
er^, the  right  to  which  arises  upon  contract,  such  aa, 
upon  chattel  mortgage;  which  in  terms  authorizes  the 
mortgagee  to  take  possession  upon  default  in  payment 
of  the  debt  secured,  any  matter  tending  to  defeat  plain- 
tiflTs  right  of  possession  may  be  pleaded  as  a  set-off,  as 
plaintiff's  right,  in  such  a  case,  being  for  the  purpose 
of  foreclosure,  is  not  based  on  title,  but  right  of  posses- 
sion ;  and  if  there  is  no  debt  there  is  no  right  of  posses- 
sion in  the  mortgagee.  This  is  recognized  in  Nunn  v. 
Bird,  36  Or.  515  (59  Pac.  808),  and  Freeman  v.  Trurn- 
me^,  60  Or.  287  (91  Pac.  1077).  But  to  defeat  the  action 
the  set-off  must  equal  the  debt.  Cobbey,  Replevin,  §  791 ; 
Wells,  Replevin,  §  581. 

Most  of  the  cases  discussing  this  question  grow  out 
of  chattel  mortgage  or  some  other  character  of  lien,  and 
it  seems  that  the  same  rule  applies  to  cases  in  which  the 
vendor  retains  the  title  until  full  payment  of  the  purchase 
price,  as  in  the  case  before  us.  In  such  a  case,  if  the 
debt  is  canceled,  his  title  is  terminated  without  other 
act  This  is  recognized  in  Ames  Iron  Works  v.  Rea.  56 
Ark.  450  (19  S.  W.  1063),  and  Cobbey,  Replevin,  §  791. 

3.  The  complaint  here  does  not  allege  the  contract  out 
of  which  plaintiff's  right  grew ;  but  the  answer  sets  up 
the  facts  showing  that  defendant's  possession  was  by 
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irtue  of  a  contract  for  the  purchase  of  the  engines, 
'hich,  for  the  purpose  of  this  demurrer,  must  be  taken 
s  true,  and  plaintiff  cannot  recover  without  proof  of 
efault  by  defendant.  Therefore  defendant  is  entitled 
3  allege  and  prove  any  facts  that  will  defeat  plaintiflTs 
ight  to  possession,  such  as  payment  of  the  debt  or  a 
ounterclaim  equal  to  it,  provided  it  is  such  as  may  be 
leaded  under  Section  74,  B.  &  C.  Comp. ;  but  any  set-off 
!8s  than  the  whole  amount  due  will  be  unavailing  for 
[lat  purpose,  as  plaintiff  is  entitled  to  possession  if  any 
art  of  the  price  is  unpaid. 

There  is  practically  no  defense  pleaded  to  plaintiff's 
ight  to  the  12x12  engine.  The  items  of  set-off  relate 
3  a  breach  of  the  contract  for  the  11x14  engine.  With- 
ut  determining  whether  defendant's  third  item  of  set- 
ff  states  facts  sufficient  to  constitute  a  defense,  in  the 
ftce  of  the  provisions  of  the  contract  that  "a  retention 
f  the  property  forwarded,  after  ten  days  from  ship- 
lent,  shall  constitute  a  trial  and  acceptance,  be  a  con- 
lusive  admission  of  the  truth  of  all  representations  made 
y  or  for  the  consignor,  and  void  all  its  contracts  of  war- 
anty,  express  or  implied,"  or  whether  the  facts  of  the 
econd  and  third  defenses  are  sufficiently  pleaded,  it 
)  plain  that  the  whole  amount  of  such  damages  is  not 
qual  to  the  purchase  price  of  the  11x14  engine,  $3,200, 
'ith  interest  to  the  date  of  the  filing  of  the  answer,  viz., 
3,615 ;  the  whole  amount  of  damages  claimed  being  only 
3,234.22. 

The  demurrer  was  properly  sustained.      Affirmed. 

Argued    AuRual    10,    decided    November    23,    1910. 

TmOUHAST  V.  BEIXONI. 

[Ill   Pac.   882. 1 
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ige  securing  a  loan 
□I  the  amount  due 
ithB  of  the  conflrmn- 
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lion  of  the  forecloaure  nie,   removes  the  equitable   title  o(   the  Slate  and 
I:  'alls  Into  the  legal  title. 

Con  riiACT» — PmTORii  an  c» — Prbs  u  u  ftion  b. 

2.  Where  one  agrees  with  another  to  pay  a  Bum  of  money  or  to  do 
l  thing  and  no  time  la  fixed  for  performance,  the  law  preiameB  thftt 
PerTorraance  shall  be  within  a  reasonable  time,  controlled  by  the  clr- 
'^umalancea  or  the  case. 

Con  tractb —  Pirtoru  a  k  cb — pme  u  u  ftion  b  . 

3.  A  promise  by  one  to  pay  the  deb!  ol  another,  without  nxlng  any 
"me   for  payment.  Is  a  promise  to  pay  the  debt  when  It  becomes  due. 

ThubTB CONBTRUCTIVB    TKUBT. 

*-  The  legal  owner  of  a  tract  of  land,  subject  to  the  equitable  title 
"'  the  state  as  purchaser  at  a  (oreclosure  of  a  mortgage  given  to  secure 
*  loan  made  by  the  State  Board  of  School  Land  Commissioners,  Bold 
"  Part  thereof  to  a  purchaser,  who  covenanted  to  pay  the  State  the 
^niount  of  IIB  Judgment,  and  thereby  preserve  ihe  legal  title  to  the  entire 
/^"■t  and  render  effective  the  deed  to  him.  No  time  tor  payment  waa 
*^a.  The  purchaser  failed  to  pay  within  the  time  fixed  to  redeem,  but 
j^t^equently  thereto  he  paid  the  amount  to  the  Stale  and  obtained  a  deed 
i,  '*■«  entire  tract  Held,  that  the  purchaser  made  himself  ex  mallfiiHo 
'^atee  of  the  title   to  the  land  retained  by  the  owner. 

EIBTOPPBL E*4U  IT  A  B  LI    BBTOPPSL EVIDBN  CI — SV  FF IC 1 BNCI. 

5.  The  doctrine  that  an  owner  of  land  may  by  an  act  in-  paia  preclude 
himself  from  asserting  hlB  legal  title  can  only  be  applied  on  the  disclosure 
of  clear  and  satisfactory  grounds  of  lustice  and  equity,  and  the  evidence 
eslflbilshlng   the   alleged   estoppel   muBt   be   clear  and  sallsfactory. 

EfiropPiL, — EauiTABLB   BBTorrmi. — MiBREPniBii 


ng  as 

the  amount  of  land  to  be  conveyed   was  due    lo  any   Intentional 

Ebtcppsl,— EsTOPPn.    Aqainbt    EStoppii^Lachib. 

7.  A   purchaser  of  land,  obtaining  by   the  deed  the  full  amooni 

pur- 

asrd.  may  not  claim  additional  land  of  the  grantor  on  the  theory 

ul table    estoppel    where    he    was    tcullly    of    laches    resulting    froi 

malning    silent    as    lo    hia    claim    for    Sfi-eral    years,    and    the    efiu 

loppel    If  enforced  would  rpsult    In   Injury  to  the  grantor  beciiUM-  r 

;hes.   accompanied  by  inequitable  conduct  of  the   purchaser. 

From  Coos:     JAMES  W.  HAMILTON,  Judge. 

Statement  by  Mb.  Justice  Slater. 

This  is  a  suit  by  Alexander  Urquhart  against  George 
Belloni  to  quiet  his  title  to  111  acres  of  land,  of  which 
but  17.90  acres  are  in  actual  controversy.  This  small 
piece  of  land,  triangular  in  shape,  forms  the  northwest 
half  of  lot  3,  section  18,  were  that  lot  bisected  by  a  diag- 
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lal  line  running  from  its  southwest  comer  to  a  point 
jar  the  northeast  corner;  such  lot  being  nearly  rect- 
igular.  Plaintiff  owned  265.41  acres  of  land,  includ- 
Lg  said  lot  3,  all  bounded  on  the  north  and  west  by  the 
oquille  River  in  Coos  County,  and  a  considerable  por- 
on  of  the  tract  consisting  of  bottom  land,  suitable,  when 
eared,  for  cultivation;  the  remainder  being  hilly  and 
f  little  value. 

Tn  1893  plaintiff,  to  secure  a  loan  of  $2,500,  mortgaged 
le  entire  tract  to  the  Board  of  School  Land  Commia- 
oners  of  the  State.  Defaulting  in  his  payment  of  the 
iterest,  the  mortgage  was  foreclosed,  and,  on  June  23, 
J02,  the  land  was  sold  and  purchased  by  the  State  for 
le  amount  of  the  decree.  On  September  8th  following 
le  pale  was  confirmed,  and,  under  the  law  as  it  then 
:ood  (1  Hill's  Ann.  Laws  1892,  §303),  plaintiff  had 
>ur  months  from  that  date  in  which  to  redeem.  On 
eptember  18th  plaintiff  sold,  for  $5,500,  154.41  acres 
f  the  tract  to  defendant;  the  land  sold  being  described 
s  lots  1  and  2  and  the  E.  ^  of  the  N.  W.  H  of  section 
i,  and  lot  8  of  section  7,  all  in  township  28,  south  of 
inge  13,  west  of  Willamette  Meridian;  plaintiff  and  His 
)n  executing  a  deed,  conveying  the  same  to  defendant, 
nd  warranting  the  title,  except  the  judgment  in  favor 
f  the  State  Land  Board  for  the  sum  of  $3,  980.85,  which 
itter  amount  defendant,  as  grantee,  expressly  assumed 
nd  agreed  to  pay  as  a  part  of  the  consideration  to  be 
aid  for  the  land.  At  the  time  of  the  delivery  of  the  deed 
efendant  paid  plaintiff  the  balance  of  the  purchase  price 
1  money,  but  did  not  pay  to  the  State  until  April  7, 
905,  the  amount  due  on  the  judgment,  when  he  secured 
rom  the  State  a  conveyance  to  himself  of  the  legal  title 
)  the  entire  tract,  a  sheriff's  deed  having  issued  to  the 
tate  on  December  18,  1903.  Thereafter,  on  January  16, 
907,  plaintiff  brought  this  suit  under  the  statute  to  quiet 
is  title  to  111  acres  of  land,  that  part  of  the  original 
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tract  which  was  not  included  in  his  deed,  and  which  he 
claims  was  not  sold  to  defendant.  The  complaint  is  in 
the  usual  form  and  describes  the  land  involved  as  lot  1 
of  section  17,  and  lota  3  and  4  of  section  18,  in  township 
28.  south  of  range  13,  west  of  Willamette  Meridian. 

The  defendant,  by  his  answer,  disclaims  any  right  in 
or  to  lot  1  of  section  17,  lot  4  of  section  18,  and  the  south- 
east half  of  lot  3,  section  18,  and,  with  his  answer  ten- 
ders to  plaintiff  a  deed  executed  by  himself  and  his  wife, 
quitclaiming  said  land;  but  as  to  the  triangular  piece, 
containing  17.90  acres,  and  forming  the  northwest  half 
of  lot  3,  he  sets  up  an  equitable  estoppel  against  the  right 
of  plaintiff  to  assert  any  title  thereto  because  of  these 
alle^  facts ;  that  at  the  time  he  purchased  from  plain- 
Ul!  he  understood  that  he  was  to  have  all  of  the  bottom 
land  on  the  entire  tract ;  that  plaintiff  agreed  with  and 
represented  to  defendant  that  the  premises  described  in 
the  deed,  which  he  received  from  plaintiff,  contained  all 
of  said  bottom  land,  and  represented  to  him  that  the  east 
line  of  the  premises  conveyed  commenced  at  a  pair  of 
l>ars  on  the  river  bank,  near  the  northeast  corner  of  lot 
3.  running  thence  to  a  certain  tree  at  the  top  of  the 
hill  some  80  or  90  rods  distant,  and  at  the  southwest 
comer  of  lot  3,  which  would  include  the  17.90  acres  in 
dispute;  that  defendant  was  unacquainted  with  the  loca- 
tion of  the  lines  described  in  his  deed,  and,  relying  upon 
the  representations  of  plaintiff  as  to  what  the  deed 
included,  he  purchased  the  same  and  entered  into  posses- 
sion thereof;  that  plaintiff's  representations  were  false 
Were  known  to  plaintiff  to  be  false,  and  were  made  for 
the  purpose  of  misleading  defendant,  and  did  mislead 
him;  that  at  the  time  of  the  consummation  of  the  sale 
plaintiff  put  defendant  into  possession  of  the  identical 
premises  tiiat  had  been  pointed  out  to  him  as  included 
in  the  sale,  but  that  the  deed  executed  and  delivered  by 
plaintiff  to  defendant  did  not  convey  all  the  land  sold  co 
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him.  Defendant  admits  that  he  received  a  deed  from 
the  State  for  the  entire  tract,  but  alleges  that  he  is  unad- 
vised and  does  not  know  why  such  deed  was  executed 
and  delivered  to  him ;  that  since  he  purchased  from  plain- 
tiff he  has  been  in  peaceable  occupancy  and  possession 
of  all  the  lands  purchased  by  him,  including  the  17.90 
acres  in  dispute.  He  prays  that  his  title  be  quieted 
against  plaintiff's  claim  of  title. 

The  reply  puts  at  issue  the  new  matter  of  the  answer 
and  affirmatively  alleges  all  the  transactions  plaintiff  had 
with  defendant  respecting  the  sale  of  the  land,  defend- 
ant's failure  to  pay  to  the  State  the  amount  of  its  judg- 
ment before  the  expiration  of  the  time  of  redemption, 
and  that  defendant  secured  the  deed  from  the  State  for 
the  purpose  of  defrauding  plaintiff. 

Plaintiff  obtained  a  decree  to  the  effect  that  he  is  the 
owner  in  fee,  and  entitled  to  the  immediate  possession, 
of  the  111  acres.  Defendant  was  enjoined  from  assert- 
ing any  title  thereto,  and  has  appealed.        Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  A.  J.  Sherwood  and  Mr.  L.  A.  Liljeqvist,  with  an 
oral  argument  by  Mr.  Sherwood. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  E.  D.  Sperry  and  Mr.  William  C.  Chase,  with  an 
oral  argument  by  Mr.  Sperry. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

The  deed  from  plaintiff  to  defendant  describes  by  legal 
subdivisions  the  land  conveyed,  and  it  is  admitted  by 
defendant  that  the  description  covers  or  includes  154.41 
acres  of  land,  the  full  amount  he  claims  to  have  pur- 
chased from  plaintiff.  But  it  is  asserted  that  he  under- 
stood his  purchase  was  to  include  all  the  bottom  land 
on  the  entire  tract  then  owned  by  plaintiff;  that  the  17.90 
acres  in  dispute  is  mostly  bottom  land;  that  it  is  not 
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included  in  the  description  of  the  deed,  but  adjoins  the 
land  described  on  the  east ;  that  when  plaintiff  was  show- 
ing him  the  land  at  the  time  of  the  negotiation  for  the 
sale,  he,  plaintiff,  pointed  out  to  defendant  where  the 
east  boundary  line  ran,  and  that  it  was  so  described  and 
locai«d  on  the  ground  as  to  include  the  land  in  dispute; 
that  relying  upon  plaintiff's  representations,  he  concluded 
the  purchase,  entered  into  possession,  and  made  valuable 
improvements  thereon.  The  main  question  to  be  deter- 
mined is  an  equitable  estoppel,  set  up  by  defendant 
against  plaintiff's  right  now  to  assert  his  title.  To  arrive 
at  the  merits  of  the  case  it  is  necessary  first  to  clearly 
understand  the  situation  of  the  parties  as  to  the  title 
at  the  time  this  suit  was  brought 

1.  At  the  time  plaintiff  sold  and  conveyed  to  defend- 
ant 154.41  acres  of  the  land,  he  was  possessed  of  the 
legal  title  to  the  entire  tract.  It  was  burdened,  however, 
with  an  equitable  title  in  the  State  as  purchaser  at  the 
foreclosure  sale,  which  right,  by  the  lapse  of  time  and 
the  execution  of  a  sheriff's  deed,  was  liable  to  ripen  into 
a  full  legal  title.  But  upon  payment  to  the  State  of  the 
amount  due  under  the  decree,  at  any  time  within  four 
nnnths  from  the  confirmation  of  the  foreclosure  sale, 
this  equitable  right  would  fall  into  the  legal  title :  Cart- 
wright  v.  Savage,  5  Or.  397,  399 ;  Settlemire  v.  Newsome, 
10  Or.  446 ;  Flanders  v.  Aumack,  32  Or.  26  (51  Pac.  447 : 
67  Am.  St.  Rep.  504). 

2.  Thus  plaintiff's  record  title  to  that  intended  to  be 
retained  by  him,  as  well  as  that  conveyed  by  him  to 
defendant,  would  be  freed  from  the  equity  of  the  State, 
and  defendant  would  have  needed  no  other  assurance  of 
tjtie  than  plaintifTs  deed.  In  the  deed  he  received,  he 
covenanted  to  pay  to  the  State  the  amount  of  its  judg- 
ment. It  is  manifest  that  this  covenant  was  intended  for 
plaintiff's  benefit,  not  only  that  the  judgment  should  be 
paid,  but  that  payment  should  be  made  in  time  to  pre- 
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serve  to  him  the  legal  title  to  that  part  of  the  land 
intended  to  be  retained  by  him,  as  well  as  to  render  effec- 
tive the  deed  plaintiff  gave  to  the  defendant.  No  time 
for  such  payment  was  named  in  the  deed,  nor  is  it  shown 
by  any  satisfactory  evidence  dehors  the  deed  that  any 
time  was  agreed  upon.  Ordinarily  where  one  agrees  with 
another  to  pay  a  sum  of  money,  or  to  do  a  thing,  and 
no  time  is  mentioned  for  the  performance  of  such  agree- 
ment, the  law  presumes  that  the  money  shall  be  paid, 
or  the  thing  done  within  a  reasonable  time,  and  what  a 
reasonable  time  is  will  be  controlled  by  the  circumstances 
of  the  case. 

3.  If  the  agreement  is  to  pay  the  debt  of  the  obligee, 
it  is  a  promise  to  pay  the  same  when  it  becomes  due: 
Haas  V.  Dudley,  30  Or.  355,  362  (48  Pac.  168). 

4.  The  circumstances  presented  by  this  case  justify 
the  inference  that  the  judgment  was  to  be  paid  not  later 
than  four  months  from  the  date  of  the  confirmation  of 
the  sale,  for  otherwise  plaintiff  would  lose  his  title  to  the 
land  retained  by  him,  and  his  deed  to  defendant  would  be 
insufficient  to  vest  in  defendant  an  unincumbered  legal 
title  to  the  part  sold,  which  manifestly  it  was  intended 
to  do.  It  was  not  contemplated  by  the  parties  at  the  time 
of  the  sale  that  defendant  should  obtain  a  title  through 
the  State,  but  from  plaintiff.  By  delaying  payment  until 
the  legal  title  became  vested  in  the  State,  and  then  secur- 
ing from  the  State  a  conveyance  of  the  entire  tract  to 
himself,  he  secured  a  legal  title  to  land  that  he  admits 
he  had  not  bought,  and  to  which  he  had  no  right,  and  this 
was  done  in  violation  of  his  covenant  to  preserve  and  pro- 
tect plaintiff's  legal  title  to  the  remainder  of  the  tract. 
By  his  acts  he  has  made  himself  ex  malificio  plaintifFs 
trustee  of  the  title  to  the  111  acres  of  land  not  described 
in  plaintiff's  deed  to  defendant,  and  in  equity  he  is  bound 
upon  demand  to  reconvey  the  same.  It  is  claimed  in  his 
behalf  that  he  took  the  title  in  good  faith,  believing  he 
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had  received  from  the  State  a  deed  only  to  that  part  of 
the  land  purchased  by  him  from  plaintiff.  A  careful 
examination  of  the  record  does  not  support  this  conten- 
tion. Before  Anal  payment  was  made  to  the  State  he  was 
apprised  of  the  fact  that  the  land  now  in  dispute  was 
not  included  in  his  deed  from  plaintiff.  He  mentioned 
the  matter  to  L.  A.  Roberts,  the  local  agent  of  the  State, 
who  had  looked  after  defendant's  interest  in  the  whole 
transaction.  Roberts  forwarded  for  defendant  the 
amount  of  money  due  the  State,  requesting  that  a  deed 
issue  to  defendant,  without  mentioning  what  such  deed 
should  contain.  When  Roberts  received  the  deed  he 
delivered  it  to  defendant,  saying:  "I  place  this  deed  in 
your  hands  until  I  get  this  matter  straightened."  Six 
days  thereafter  the  deed  was  placed  on  record,  but 
nothing  was  ever  said  to  plaintiff  about  defendant  hav- 
ing the  deed,  or  about  the  mistake  claimed  to  have  been 
made  in  the  original  deed,  and  plaintiff  did  not  learn  of 
the  issuance  of  the  deed  by  the  State  until  shortly  before 
he  commenced  this  suit.  Under  such  circumstances  can 
defendant  resist  plaintiff's  equitable  right  to  assert  his 
full  legal  title  to  the  111  acres  of  land  by  the  equitable 
estoppel  set  up  as  to  the  17.90  acres  in  controversy  ? 

5.  Under  the  most  favorable  circumstances  before  an 
estoppel  can  be  raised  there  must  be  certainty  to  every 
intent,  and  the  facts  alleged  to  constitute  it  are  not  to  be 
taken  by  argument  or  inference.  16  Cyc.  748.  Mr.  Jus- 
tice Andrews  in  Trenton  Banking  Co.  v.  Duncan,  86 
N.  Y.  221,  says: 

"The  authorities  establish  the  doctrine  that  the  owner 
of  land  may,  by  an  act  in  pais,  preclude  himself  from 
asserting  his  legal  title.  But  it  is  obvious  that  the  doc- 
trine should  be  carefully  and  sparingly  applied,  and  only 
on  the  disclosure  of  clear  and  satisfactory  grounds  of 
justice  and  equity." 
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This  case  ia  cited  and  quoted  from  by  this  court  in 
Clark  V.  Hindman,  46  Or.  67,  75  (79  Pac.  56).  See,  also. 
Ware  v.  Cowles,  24  Ala.  446  (60  Am.  Dec.  482)  ;  Hub- 
hard  V.  Insurance  Co.,  33  Iowa  325  (11  Am.  Rep.  125). 
Moreover  the  party  setting  up  the  estoppel  must  be  free 
from  imputation  of  laches  in  acting  upon  the  belief  of 
ownership  by  one  who  has  no  right:  Trenton  Banking 
Co.  V.  Duncan,  86  N.  Y.  221. 

6.  Without  detailing  the  evidence  it  is  sufficient  to  say 
that  in  our  judgment  defendant  has  not  established  the 
alleged  estoppel  by  that  clear  and  satisfactory  evidence 
required  by  courts  of  equity.  At  the  time  of  negotiating 
the  sale  plaintiff  and  defendant  went  upon  the  land  and 
walked  over  a  good  part  of  it.  They  were  accompanied 
by  L.  A.  Roberts,  who  says  he  was  looking  after  defend- 
ant's interests.  They  then  had  a  map  or  blue  print  of 
the  premises,  which  showed  the  several  subdivisions. 
There  were  some  exterior  fences  on  the  lines,  calculated 
to  advise  the  parties  as  to  the  cardinal  directions  of  the 
compass.  It  is  testified,  both  by  defendant  and  Roberts, 
that  while  they  and  plaintiff  were  along  the  north  bound- 
ary of  lot  3,  section  18,  and  in  the  vicinity  of  the  north- 
west corner  thereof,  plaintiff  pointed  southerly  to  a  dead 
tree  standing  on  the  summit  of  a  ridge,  and  said  that 
the  southeast  corner  of  the  land  he  was  intending  to  sell 
to  defendant  was  near  that  tree,  and  that  the  east  line 
ran  from  the  tree  on  the  hill  down  along  the  ridge  to  a 
pair  of  bars  in  the  fence  near  the  northeast  comer  of  lot 
3 ;  that  these  two  noints  are  substantially  the  comers  of 
the  land  conveyed  by  the  deed,  but  it  is  denied  by  plain- 
tiff that  he  represented  or  intended  defendant  to  under- 
stand by  what  he  said  that  the  east  line  of  the  land  sold 
ran  along  the  ridge  directly  from  the  southwest  corner 
to  the  pair  of  bars  near  the  northeast  corner  of  lot  3, 
thus  dividing  the  lot  diagonally.  It  is  not  asserted  either 
by  defendant  or  by  his  agent  Roberts  that  he  understood 
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he  was  to  2:et  an  irregularly  shaped  piece  of  land,  such 
as  the  line  they  are  contending  for  would  in  fact  make, 
but  that  such  line  was  in  fact  a  quarter-section  line.  A 
quarter-section  line  must  necessarily  run  at  right  angles 
to  the  section  line,  extending  along  the  north  line  of  lot  3, 
the  location  of  which  line  was  pointed  out  to  them  at  the 
time,  and  it  does  not  seem  reasonable  that  an  intelligent 
person  could  have  understood  that  a  line  so  located,  and 
running  at  an  acute  angle  with  the  section  line,  was  in 
fact  the  east  boundary  line  of  the  northeast  quarter  of 
the  northwest  quarter  of  that  section.  There  were  some 
fences  in  the  neighborhood,  upon  the  west  boundary  lines 
of  this  tract,  which  were  calculated  to  advise  defendant 
and  his  assistant  of  the  true  directions,  and  it  appears 
from  the  testimony  of  Roberts,  upon  his  cross-examina- 
tion, that  at  the  time  he,  with  plaintiff  and  defendant, 
was  examining  the  land  he  was  confused,  "turned 
around,"  so  far  as  directions  were  concerned,  and  that 
they  took  the  supposed  diagonal  line  for  the  true  quarter- 
section  line.  It  does  not  clearly  appear  that  this  con- 
fusion of  his  and  defendant's  minds  was  caused  by  any- 
thing said  or  done  by  plaintiff,  or  that  plaintiff,  know- 
ing of  their  confusion,  took  advantage  of  the  situation. 
The  wrong  impression  made  at  the  time  upon  the  minds 
of  defendant  and  Roberts  seems  to  have  been  the  result 
of  their  own  bewilderment,  and  not  brought  about  by 
what  plaintiff  said  or  did.  And  again,  as  we  understand 
the  testimony  of  Roberts,  given  on  cross-examination, 
he  admits  that  what  plaintiff  said  at  the  time,  as  to  where 
the  east  line  of  the  premises  sold  was,  appears  to  him 
now  to  be  consistent  with  plaintifTs  present  contention, 
when  he  (Roberts)  correctly  understands  the  true  courses 
and  directions.    He  says : 

"That  might  be  for  the  reason  that  he  told  us  the  line 
followed  near  the  ridge.  He  did  not  tell  us  the  line  ran 
across  the  bottom  there.  If  we  had  examined  that  and 
measured  that  distance  it  would  have  been  different." 
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Neither  does  it  appear  that  plaintiff  put  defendant  into 
possession  of  the  land  in  dispute,  except  that  the  latter 
soon  afterwards  leased  his  farm  to  another,  who  went 
into  possession.  A  later  tenant,  supposing  this  land  was 
included  in  the  defendant's  farm,  made  some  repairs 
upon  the  bam,  and  to  some  extent  cultivated  a  small 
part  of  the  land.  But  it  does  not  appear  that  any  con- 
siderable expenditure  was  made  by  defendant  upon  the 
disputed  premises  until  after  he  had  been  informed  that 
they  were  not  included  in  the  description  contained  in 
his  deed. 

7.  The  major  portion  of  the  improvements  put  upon 
the  disputed  premises  was  made  after  the  issuance  and 
recording  of  the  state  deed,  which  took  place  April  13, 
1905.  This  suit  was  brought  January  16,  1907.  During 
that  time  defendant  had  said  nothing  to  plaintiflf  about 
any  errors  in  his  own  deed,  nor  that  he  had  acquired 
the  full  legal  title  to  the  whole  tract  of  land,  but  remained 
silent.  It  was  only  when  be  was  compelled  to  answer  the 
complaint  in  this  suit  that  he  set  up  an  alleged  fraud 
committed  by  plaintiff,  to  enable  him  to  retain  a  title 
that  he  obtained  through  breach  of  his  own  contract. 
Here  is  laches  accompanied  by  gross  inequitable  con- 
duct by  defendant,  resulting  in  injury  to  plaintiff.  Under 
such  circumstances  defendant  is  not  in  a  position  to  ask 
a  court  of  equity  to  construe  doubtful  and  conflicting 
testimony  in  his  favor,  and  for  this  reason,  if  for  no 
other,  the  decree  of  the  lower  court  ought  to  be  afHrmed, 
and  it  is  so  ordered.  Affirmed. 
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On    Motion    to    Dismiss   decided    Marcli    30,    1909. 
-^^K^^^  March  23.  decided  April  26.  reiiearing  denied  November  29,   1910. 

KEADT  V.  UNITED  EYS.  CO. 

tlOO   Pac.   658;    108   Pac.    197.] 

A.i>i>EAL  AND  Error — Notice  of  Appeal — Description  op  Judgment 
— Sufficiency. 

1-  The  notice  of  appeal  should  enable  the  court,  by  a  fair  construction 
^nereoT,  and  without  resort  to  other  evidence  than  that  contained  In  the 
^^'a.nscrlpt,  to  determine  that  the  appeal  is  taken  from  the  judgment 
**^    a.    j>articular  case. 

A.I*PBAI.     AND     ElkROR NOTICE     OF     APPEAL DESCRIPTION     OF     JUDGMENT. 

2.  The  undertalcing  on  appeal  may  be  examined  to  Identify  the  judg- 
ment sought  to  be  reviewed  in  order  to  sustain  the  sufficiency  of  the 
notice    of   appeal. 

-A:pi*eal   AND   E'rror — Notice   of   Appeal — Description   op   Judgment. 

3-    A    notice    of   appeal    stated    the    title    of    the    case,    opposite    which 

^ere   two  case  numbers,  and  required  plaintiff  to  talce  notice  that  defend- 

^'^t    in    the   above-entitled   action   appealed    to    the    Supreme    Court    from 

"^^    Judgment    rendered    therein   on    June    10,    1908,    which   judgment   was 

^'   record   in  journal  No.    173  of  the  circuit  court  at   page   425,   in   favor 

^'   Plaintiff.     The  undertaking  on  appeal   recited  that  defendant  appealed 

^  the    Supreme  Court  from  a  judgment  rendered  against  him  on  June  10. 

K^^'     ^^^    $24,583.23,    etc.,    and    a    certified    copy    of    the    judgment    roll 

^o-wtreci   that   on    November    8,    1906,    and    December    29th,    plaintiff    com- 

®noe^    actions    in    the    circuit    court    against    defendant    herein,    and    a 

f.  '^^^a.l   entry,    made    June    4,    1908,    recited    that    the    two    cases,    giving 

<j^^  **    title  and  numbers  as  stated  in   the  notice  of  appeal,   were   consoli- 

^l^^^*^»     and    the    verdict    In    the    consolidated    case    recited    a    finding    for 

^^\Tr  in  the  sum  stated  in  the  undertaking,  and  the  judgment  ordered 

^^^^    l^laintiff   recover    from   defendant    that    sum.      Section    549,    B.    &    C. 

Cot^P-  makes  a  notice  of  appeal  sufficient  if  it  contains  the  title  of  the 

^^use,   the   parties,    and   notifies    the   adverse   party   or    his   attorney    that 

ao  appeal    is    taken    from    the   judgment,    etc.      Held,   that   the    notice    of 

appeal,   aided    by    the    recitals    from    the    undertaking   and    the    judgment 

roll.   Bufflclently    Identified    the    judgment    sought    to    be    reviewed,    though 

the  transcript    did   not    show   the   volume   or    page    of   the   journal   where 

the  judgment  was  recorded,   and   the   references   thereto  In  the  notice  of 

appeal   would    be    regarded    as    surplusage. 

Exceptions.    Bill    of — Reservation    of    Grounds    of    Review — Suf- 
ficiency OP  Bill  of  Exceptions. 

4.  A  transcript  of  the  reporter's  notes  of  oral  testimony  and  pro- 
ceedings of  a  trial  covering  324  pages  of  typewritten  matter,  certified 
to  by  the  trial  judge  to  be  "a  true  and  correct  statement  of  all  the 
proceedings  had  In  said  case,  and  together  with  the  exhibits  attached 
contains  all  of  the  evidence  Introduced  on  the  trial,"  Is  not  a  bill  of 
exceptions    required    by    statute. 

Appeal   and   Error — Review — Refusal   of   Nonsuit — Sufficiency    of 
Biu.  of  Exceptions. 

5.  To  justify  a  review  of  an  alleged  error  in  refusing  a  motion  for  an 
involuntary  nonsuit,  the  bill  of  exceptions  must  affirmatively  show  that 
It  contains  all  the  evidence  before  the  court  when  the  motion  was  made. 
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Exceptions.    Bill   op — Incorporating    Evidence. 

6.  A  separate  bundle  of  papers  fastened  together,  none  of  which 
bears  any  indorsement  indicating  that  it  had  been  used  as  evidence  in 
the  case,  or  had  been  filed  therein  by  the  clerk  of  the  trial  court,  and 
which  has  not  been  made  a  part  of  the  bill  of  exceptions  by  being 
physically  attached  thereto,  or  certified  in  any  manner  by  the  trial  Judge, 
merely  having  attached  a  certificate  of  the  county  clerk  that  the  papers 
constitute   exhibits   in    the   case,    is   not   a   part   of   the  bill   of   exceptions. 

Pleading — Review — Complaint    Not    Tested    by    Demurrer. 

7.  On  appeal,  the  sufficiency  of  a  complaint  to  state  a  cause  of  action 
which  has  not  been  tested  by  demurrer  or  by  motion  l>efore  trial  will 
be   more   liberally   construed   than   when    tested  by  demurrer  before   trial. 

Contracts —  Construction —  Contracts     Susceptible    op    Two    Con- 
structions. 

8.  If  a  contract  be  susceptible  of  two  different  constructions,  one 
tending  to  make  it  legal  and  tlie  other  illegal,  that  construction  will  be 
accepted   which   will    make    it   legal    rather   than    the    other. 

Contracts —  Validity —  Fraud    by     Persons     Holding     Positions     of 
Trust. 

9.  It  is  the  policy  of  the  law  to  secure  fidelity  in  the  discharge  of 
their  duties  of  all  persons  holding  positions  of  trust  and  confidence,  and 
to  that  end  it  will  denounce  as  void  agreements  made  by  them  with 
others  which  may  tend  to  infiict  a  fraud  on  third  persons  interested,  but 
where  all  the  persons  interested  are  parties  to  the  contract,  or  have 
knowledge  of  its  terms,  and  have  expressly  or  impliedly  agreed  thereto, 
the  contract  will  not  be   fraudulent   as  to  them. 

Contracts — Valtoity. 

10.  A  contract  with  several  stockholders  of  a  corporation  individually 
to  pay  them  certain  sums  if  they  would  agree  to  a  sale  of  the  cor- 
porate property,  it  not  appearing  that  there  were  other  stockholders  of 
the  corporation  not  parties  to  the  contract,  and  the  stockholders  having 
agreed  to  the  terms  offered,  so  that  if  there  was  any  inequality  as  to 
the  amount  the  several  shareholders  were  to  receive  respectively  under 
the  contract  each  must  have  consented  to  what  the  others  were  to 
receive,  would  not  be  deemed  illegal  as  in  fraud  of  any  stockholder, 
especially  where  all  the  stockholders  to  the  contract  ratified  what  wa« 
done    by    assigning    their    claims    to    another. 

Evidence — Presumptions — Corporate   Acts. 

11.  Where  a  corporation  sells  property  at  public  sale,  it  must  be 
assumed  that  the  reasonable  value  thereof  was  obtained  by  the  officers 
of    the   corporation. 

Decided    March    30.    1909. 

On  Motion  to  Dismiss. 

[100   Pac.    658.] 

From  Multnomah:  Thomas  O'Day,  Judge. 

Mr.  Martin  L.  Pipes,  for  the  Motion. 

Mr,  William  M,  Gregory  and  Mr.  Arthur  C.  Emmons, 
contra. 
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Opinion  by  Mb.  Chief  Justice  Moore. 

1.  This  is  a  motion  to  dismiss  an  appeal  on  the  ground 
that  the  notice  thereof  does  not  sufficiently  identify  the 
judgment  attempted  to  be  reviewed.  The  notice  of  appeal 
.  is  as  follows: 

"In    the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Multnomah. 

L.  Y.  Keady, 

Plaintiff. 

V. 

United  Railways  Company. 

Defendant. 

"To  L.  Y.  Keady,  Above-Named  Plaintiff,  and  to  Mar- 
'"»,^  L  Pipes,  Attorney  for  Plaintiff: 
,     *Vou  will  please  take  notice  that  the  defendant  in 
**6    above-entitled  action  hereby  appeals  to  the  Supreme 
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''t>Ui-t  of  this  State  from  the  judgment  made,  rendered 
?*^    entered  in  the  above-entitled  action  on  the  10th  day 
.*      June,   1908,   which  said  judgment  is  of  record  in 
^^^*~iial  173  of  said  circuit  court  at  page  425  thereof  in 
j^^Ot  of  the  plaintiff  in  said  action  and  against  said 
J^^ndant,  and  from  the  whole  thereof. 
.^XDated  this  29th  day  of  July,  A.  D.  1908. 
^ours,  &c., 

"A.  C.  Emmons, 
"W.  M.  Gregory, 

"W.  D.  FENTON, 
"Atto7-neys  for  Defendant." 

It  will  be  observed  that  the  notice  quoted  does  not 
31>ecify  the  character  of  the  judgment,  whether  for  prop- 
wty  recovered  or  for  money  awarded,  and,  since  it  is 
for  the  latter,  it  is  argued  by  plaintiff's  counsel  that  the 
amount  thereof  is  not  designated.  The  statute  prescribes 
the  following  requirements  for  a  notice  of  appeal,  to  wit : 

"Such  notice  shall  be  sufficient  if  it  contains  the  title 
of  the  cause,  the  names  of  the  parties,  and  notifies  the 
adverse  party  or  his  attorney  that  an  appeal  is  taken  to 
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the  Supreme  or  circuit  court,  as  the  case  may  be,  from 
the  judgment,  order,  or  decree,  or  some  specified  part 
thereof."    Section  549,  B.  &  C.  Comp. 

An  inspection  of  a  notice  of  appeal  ought  to  enable 
the  court  by  fair  construction  or  reasonable  intendment, 
and  without  a  resort  to  any  other  evidence  than  that 
which  the  transcript  on  appeal  affords,  to  determine  that 
the  appeal  is  taken  from  the  judgment  or  decree  in  a 
particular  case.  Neppach  v.  Jordan,  13  Or.  246  (10  Pac. 
341)  ;  Crawford  v.  Wist,  26  Or.  596  (39  Pac.  218).  The 
transcript  in  this  cause  does  not  contain  any  memoranda 
relating  to  the  volume  or  page  of  the  journal  where  the 
judgment  complained  of  is  recorded.  Whether  or  not 
the  clerk  of  the  trial  court  can,  by  a  supplemental  cer- 
tificate, remedy  the  defect  in  this  particular,  is  unneces- 
sary to  inquire,  for  we  believe  the  notice  of  appeal, 
when  compared  with  the  record,  is  sufficient  without 
such  further  attestation,  and  all  reference  to  the  book 
and  page  indicated  will  be  disregarded  as  surplusagre. 
Summers  v.  Geer,  50  Or.  249  (85  Pac.  513:  93  Pac.  133). 

2.  The  undertaking  on  appeal  may  be  examined  in 
order  to  identify  the  judgment  or  decree  sought  to  be 
reviewed.  Moorhouse  v.  Donica,  13  Or.  435  (11  Pac.  71)  ; 
Salem  Traction  Co.  v.  Anson,  41  Or.  562  (67  Pac.  1015 : 
69  Pac.  675). 

3.  The  undertaking  on  appeal  herein  contains  a  clause 
as  follows: 

"Whereas,  the  defendant  in  the  above-entitled  action 
appeals  to  the  Supreme  Court  of  the  St  vte  of  Oregon, 
from  a  judgment  made  and  entered  agains^  -aid  defend- 
ant in  said  action  in  the  said  circuit  court  in  favor  of 
the  plaintiff  in  said  action,  on  the  10th  day  of  June, 
A.  D.  1908,  for  $24,583.23  and  $384.35,  costs  of  suit, 
now,  therefore,"  etc. 

A  certified  copy  of  the  judgment  roll  transmitted  to 
this  court  shows  that  on  November  8,  1906,  and  Decem- 
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her  29th  of  that  year  the  plaintiff  herein  commenced 
actions  in  the  circuit  court  for  Multnomah  County  against 
the  defendant  herein,  and  sets  forth,  inter  cUia,  a  journal 
entry,   made  June  4,  1908,  as  follows: 

**Now  at  this  time  this  cause  coniing  regularly  on  for 
trial,  *  ♦  by  consent  of  the  attorneys  in  open  court  for 
the  respective  parties  to  this  action,  it  is  ordered  that 
the  t>vo  cases,  each  entitled  L.  Y.  Keady  v.  United  Rail- 
ways Co.,  case  No.  B  1415  and  B  1610  be  and  the  same 
^^^   hereby  consolidated." 

A.  verdict  in  such  court  and  cause  having  thereon  the 
T^uinbers  so  indicated  was  returned,  and  is  as  follows: 

"We,  the  jury  in  the  above-entitled  cases,  find  for  the 
plaintiff  in  the  sum  of  $22,703.33,  with  interest  at  6  per 
^nt  per  annum  on  $13,270  from  January  31,  1906." 

Based  thereon  a  judgment  was  rendered,  which,  so 
tar  as  material  herein,  is  as  follows: 

"Now  therefore  it  is  ordered  and  adjudged  that  the 
plaintiff  have  and  recover  of  and  from  the  defendant 
the  sum  of  $22,703.33,  together  with  interest  on  the 
sum  of  $13,270  at  the  rate  of  6  per  cent  per  annum  from 
January  31,  1906,  to  wit:  the  sum  of  $1,879.90,  interest, 
and  for  his  costs  and  disbursements,  taxed  at  $ ." 

The  notice  of  appeal,  aided  as  it  is  by  the  undertaking 
therefor,  and  construed  with  that  part  of  the  transcript 
above  set  forth,  contains,  in  our  opinion,  such  a  descrip- 
tion of  the  judgment  sought  to  be  reviewed  as  specifically 
to  identify  it;  and  the  process  employed  is  sufficient  to 
confer  jurisdiction  of  the  cause. 

This  being  so,  the  motion  herein  is  denied. 

Motion  Denied. 
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Argrued  March  23,  decided  April  26.  rehearing  denied  November  29,   1910. 

On  the  Merits. 

[108  Pac.    197.] 

Statement  by  Mr.  Justice  Slater. 

This  is  an  action  by  L.  Y.  Keady  against  the  United 
Railways  Company  to  recover  money  upon  a  contract. 
The  complaint  contains  25  separate  causes  of  action,  all 
of  which,  except  the  last,  are  upon  claims  assigned  to 
plaintiff.  Each  of  the  24  assigned  causes  of  action  first 
set  forth  are  identical  as  to  the  character  of  the  contract 
upon  which  the  right  to  recover  is  based. 

It  is  alleged,  in  effect,  that  at  the  time  of  the  making 
of  the  contract  sued  upon,  the  Oregon  Traction  Company 
was  a  corporation,  duly  organized  and  existing  under  the 
laws  of  this  State  for  the  purpose  of  owning,  purchas- 
ing, constructing,  and  operating  railways  herein  and  in 
the  city  of  Portland;  that  such  corporation  owned  and 
was  in  possession  of  valuable  franchises  from  the  State 
of  Oregon  and  the  city  of  Portland  of  rights  of  way  and 
easements  for  the  construction  and  operation  of  railways, 
and  of  rails  and  other  property,  all  of  a  value  greater 
than  $200,000;  that  the  defendant  corporation,  desiring 
to  purchase  of  the  Oregon  Traction  Company  all  of  its 
property,  including  rights  of  way  and  franchises,  pro- 
posed to  the  several  stockholders  thereof  that  if  they 
would  consent  to  the  sale  the  defendant  would,  in  con- 
sideration of  such  consent,  pay  to  such  several  stock- 
holders the  amount  that  each  of  them  had  paid  in  cash 
upon  his  subscription  to  the  stock  of  the  corporation; 
that,  in  consideration  of  the  offer  so  made,  and  relying 
thereon,  at  a  duly  called  meeting  of  the  stockholders  of 
the  Oregon  Traction  Company  held  on  January  31,  1906, 
there  was  passed  by  unanimous  consent  of  all  the  stock- 
holders a  resolution,  authorizing  the  sale;  that  after- 
wards, on  March  15th,  in  pursuance  of  such  consent,  the 
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defendant  purchased  at  public  sale  all  of  the  corporate 
property  of  the  Oregon  Traction  Company,  receiving  and 
accepting  from  it  a  proper  conveyance  thereof,  and 
entered  into  possession  of  the  property,  which  it  now 
owns  and  holds ;  that  each  of  plaintiff's  assignors,  who 
were  stockholders  of  the  Oregon  Traction  Company,  has 
paid  on  his  stock  to  the  company  the  amount  sought  to  be 
recovered  in  each  particular  cause  of  action ;  and  that  in 
consideration  of  his  consent  so  given  to  the  sale  defend- 
ant promised  and  agreed  to  and  with  such  stockholder 
to  pay  said  amount,  which  it  has  failed  to  do.  To  this 
is  added  an  averment  of  an  assignment  of  each  of  the 
several  claims  to  plaintiff  before  the  commencement  of 
the  action. 

The  averments  of  the  complaint,  setting  forth  plain- 
tiff's individual  claim,  are  the  same  as  those  of  the 
^sigrjj^  claims,  with  the  exception  as  to  the  amount  to 
^  Paid.  In  that  case  defendant  was  to  pay  plaintiff 
the  reasonable  value  of  his  998  shares  of  stock,  which 
^^^  alleged  to  be  of  the  value  of  $35  per  share. 

The  answer  consists  of  denials  of  the  material  aver- 
"i^nts  of  the  complaint.    Subsequent  to  the  filing  of  this 
action,  plaintiff  brought  a  second  action  against  the  same 
defendant,  upon  the  claims  of  thirteen  other  shareholders, 
which  had  been  assigned  to  him.     The  statement  of  the 
^^^ral  causes  of  action  therein  is  in  the  same  language 
^  those  in  the  first  complaint.     This  latter  cause  was 
P^t  at  issue  upon  an  answer  consisting  of  denials  only. 
%  consent  of  the  parties  an  order  was  made  by  the  court 
consolidating  these  actions,  and  they  were  tried  before 
^  3ury  as  one  action.    A  verdict  was  returned  in  plain- 
tiff's favor,  and  from  the  judgment  entered  thereon  the 
defendant  has  appealed.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
^^.  Arthur'  C.  Emmons,  Mr,   William  M.  Gregory  and 
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Mr.   William  D.  Fenton,  with  oral  arguments  by    Mr. 
Emmons  and  Mr.  Gregory. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Martin  L.  Pipes. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

4.  Many  assignments  of  error,  based  on  rulings  of  the 
court,  on  receipt  and  rejection  of  testimony,  and  on 
instructions  given  and  refused,  are  presented  for  our 
consideration,  but  we  are  confronted  with  an  objection 
entered  by  plaintiff's  counsel  to  any  consideration  thereof 
by  the  court.  The  objection  is  that  no  proper  or  legal 
bill  of  exceptions  has  been  presented.  There  is  on  file 
a  document  indorsed  "Bill  of  Exceptions,"  but  it  consists 
of  a  transcript  of  the  reporter's  notes  of  the  oral  testi- 
mony and  proceedings  of  the  trial,  and  covers  324  pages 
of  typewritten  matter,  which  has  been  certified  to  by 
the  trial  judge  to  be  "a  true  and  correct  statement  of 
all  the  proceedings  had  in  said  case,  and  together  with 
the  exhibits  attached  contains  all  of  the  evidence  intro- 
duced upon  the  trial."  It  has  been  many  times  held  by 
this  court  that  such  a  transcript  of  the  proceedings  of  a 
trial  does  not  conform  to  the  requirements  of  the  stat- 
ute, and  is  not  a  bill  of  exceptions.  Counsel  for  appellant 
may  term  it  a  bill  of  exceptions,  and  so  label  it,  but  it  is 
not  one  in  fact.  In  some  previous  cases  in  this  court, 
even  where  the  infraction  of  the  statute  in  such  mat- 
ters was  not  so  extreme,  and  the  burdens  imposed  upon 
the  court  not  so  great,  this  court  has,  of  its  own  motion, 
refused  to  search  through  such  a  record  to  ascertain 
if  error  could  be  found.  But  in  this  case  opposing 
counsel  has  entered  an  objection  to  the  sufiiciency 
of  the  bill  of  exceptions,  insisting  and  protesting 
against  the  consideration  thereof  by  the  court.  Under 
such  circumstances,  we  cannot  do  otherwise  than 
apply  the  reasoning  found  in  the  numerous  previous  ml- 
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bga  of  the  court  announced    in    the    following    cases 
■Beadle  v.  Paine.  46  Or.  424    (80  Pac.  903)  ;  Nosier  v. 
Coos  Bay  Nav.  Co.,  40  Or.  305  (63  Pac.  1050:  64  Pac. 
855) ;  MacMahon  v.  Duffy,  36  Or.  150  (59  Pac.  184) 
O'Connor  v.  Van  Hoy,  29  Or.  505  (45  Pac.  762)  ;  HamiU 
ton.  &  Rourke  v.  G&rdon,  22  Or.  557    (30  Pac.  495) 
Eaton  V.  Oregon  R.  &  N.  Co.,  22  Or.  497  (30  Pac.  311) 
Janeway  v.  Holston,  19  Or.  97  (23  Pac.  850) ;  Tucker  v. 
Soim,  F.  Af.  Co..  15  Or.  581  (16  Pac.  426)  ;  State  v.  Mur- 
ray, 11  Or.  413,  414  (5  Pac.  56).     We  therefore  must 
decline  to  examine  any  of  the  assignments  of  error  based 
upon  rulings  made  by  the  trial  court  on  the  admission 
or  rejection  of  testimony,  or  instructions  given  or  refused 
by  the  court. 

5.  It  is  next  insisted  that  this  record,  called  a  "bill  of 
exceptions,"  cannot  be  examined  by  the  court  for  the 
purpose  of  determining  the  question  arising  on  a  denial 
od  the  defendant's  motion  for  a  nonsuit,  for  the  reason 
that  it  affirmatively  appears  upon  the  face  thereof  that 
the  transcript,  or  bill  of  exceptions,  does  not  contain  all 
of  the  evidence.  To  review  alleged  error  in  re/using 
a  motion  for  an  involuntary  nonsuit,  the  bill  of  excep- 
tions must  affirmatively  show  that  it  contains  all  the  evi- 
dence before  the  court  at  the  time  the  motion  was  made : 
National  Bank  v.  Fire  As80(nation,  33  Or.  173  (50  Pac. 
568:  53  Pac.  8);  Carney  v.  Duniway,  35  Or  131  (57 
Pac.  192:  58  Pac.  105);  Adkins  v.  Monmtmth,  41  Or. 
266  (68  Pac.  737). 

6.  The  transcript  of  the  evidence  shows  that  consider- 
able documentary  evidence  was  offered  by  plaintiff  upon 
his  case  in  chief,  which  was  received  and  marked  as 
exhibits  in  the  case.  The  certificate  of  the  trial  judge 
to  the  bound  volume  of  evidence  is  to  the  effect  that  it, 
together  with  the  exhibits  attached,  contains  all  the  evi- 
dence introduced  upon  the  trial,  but  there  are  no  exhibits 
attached,  hence  the  effect  of  the  certificate  is  that  the 
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transcript  of  the  evidence  alone  does  not  contain  all  of 
the  evidence.  A  separate  bundle  of  papers  fastened' 
together,  which  appear  to  have  been  used  as  evidence 
in  some  case,  has  been  sent  up  to  this  court,  but  none 
of  the  documents  contained  therein  bear  any  indorsement 
indicating  that  they  had  been  used  as  evidence  in  this 
case,  or  had  been  filed  therein  by  the  clerk  of  the  trial 
court.  They  have  not  been  made  a  part  of  the  bill  of 
exceptions  by  being  physically  attached  thereto,  nor  are 
they  identified  in  any  manner  by  the  trial  judge.  How- 
ever, there  is  attached  a  certificate  of  the  county  clerk, 
to  the  effect  that  they  constitute  exhibits  in  the  present 
case  but  that  is  not  the  identification  required  by  the  stat- 
ute, and  is  not  sufficient  to  make  them  a  part  of  the  bill 
of  exceptions:  State  v.  Kline,  50  Or,  426,  430  (93  Pac. 
237) ;  Multnomah  County  v.  Willamette  Towing  Co.,  49 
Or.  204,  214  (89  Pac.  389). 

7.  There  is  nothing,  therefore,  before  this  court  which 
it  can  consider,  excepting  the  question  whether  the  com- 
plaint states  a  cause  of  action.  This  question  was  raised 
by  defendant's  motion  for  judgment  on  the  pleadings, 
which  motion  was  interposed  after  the  testimony  of  all 
the  parties  was  in.  The  sufficiency  of  the  complaint,  not 
having  been  tested  by  demurrer,  or  by  motion  before  trial, 
it  will  be  more  liberally  construed  than  when  tested  by 
demurrer  before  trial :  Cederson  v.  Oregon  Nav,  Co.,  38 
Or.  343  (62  Pac.  637:  63  Pac.  763)  ;  West  v.  Eley,  39  Or. 
461  (65  Pac.  798)  ;  Walker  v.  Harold,  44  Or,  205  (74 
Pac.  705)  ;  Portland  Iron  Works  v.  Willett,  49  Or.  245, 
249  (89  Pac.  421:  90  Pac.  1000). 

8.  The  motion  is  urged  on  the  theory  that  the  alleged 
contract  is  void  as  against  public  policy.  If  a  contract 
is  susceptible  of  two  different  constructions,  one  of  which 
tends  to  make  it  legal,  and  the  other  one  illegal,  that  con- 
struction is  to  be  given  to  the  contract  which  will  make 
it  legal,  rather  than  the  one  that  will  make  it  illegal. 
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2  Parsons,  Contracts  (9  ed.)  500;  15  Am.  &  Eng.  Enc. 
Law  (2  ed.)  933 ;  Hobbs  v.  McLean,  117  U.  S.  569  (6  Sup. 
Ct.  870:  29  L.  Ed.  940)  ;  U.  S.  v.  Central  P.  Ry.  Co..  118 
U.  S.  235,  240  (6  Sup.  Ct.  1038:  30  L.  Ed.  173)  ;  Hilde- 
brand  v.  Bloodsworth,  12  Or.  75,  80  (6  Pac.  233)  ; 
Ament  v.  YamhiU  County,  28  Or.  474,  479  (43  Pac.  653). 
9.  Plaintiff  and  his  assignors  were  stockholders  of  the 
Oregon  Traction  Company,  the  property  of  which  defend- 
ant wished  to  purchase.  The  property  was  necessary  to 
the  carrying  on  of  the  business  for  which  the  corpora- 
tion was  organized.  To  make  the  sale  valid  it  was  neces- 
sary that  it  should  be  authorized  by  a  vote  of  the  stock- 
holders, and  not  by  the  directors.  It  is  urged  that  plain- 
tiff and  his  assignors,  being  stockholders,  owed  a  duty 
to  their  fellow  stockholders  and  the  creditors  of  the  cor- 
poration, and  that,  therefore,  they  could  not  lawfully  sell 
their  vote  in  the  transaction  of  corporate  business,  or 
contract  to  vote  in  a  particular  way  in  the  management 
of  corporate  affairs,  and  that  any  such  contract  would  be 
void,  as  being  calculated  to  work  a  fraud  upon  the  rights 
of  other  parties  interested  in  the  corporation.  The  prin- 
ciple of  law  stated  is  undoubtedly  correct,  but  in  our  view 
it  has  no  application  to  the  facts  in  this  case,  as  set  forth 
in  the  complaint.  The  following  authorities  were  cited 
in  support  of  the  contention  named :  1  Cook,  Stockholders, 
§622;  1  Page,  Contracts,  §408;  West  v.  Camden.  135 
U.  S.  507  (10  Sup.  Ct.  838:  34  L.  Ed.  254)  ;  Guernsey  v. 
Cook,  120  Mass.  501;  Fuller  v.  Dame,  18  Pick.  (Mass.) 
472;  Cone  v.  Russell.  48  N.  J.  Eq.  208  (21  Atl.  847)  ; 
WUbur  V.  Stoepel,  82  Mich.  344  (46  N.  W.  724:  21  Am. 
St.  Rep.  568).  As  announced  by  these  authorities,  it  is 
the  policy  of  the  law  to  secure  fidelity,  in  the  discharge 
of  their  duties,  on  the  part  of  all  persons  holding  posi- 
tions of  trust  and  confidence,  and  it  does  this  by  denounc- 
ing as  void  agreements  made  by  them  with  others  which 
may  tend  to  inflict  a  fraud  upon  third  persona  interested. 
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and  hence  it  is  held  that  a  contract  to  make  a  private 
gain  at  the  expense  of  a  corporation  is  a  fraud  upon  the 
corporation  and  other  stockholders;  and  accordingly  a 
contract  between  less  than  all  of  the  stockholders  of  a 
corporation,  for  the  election  of  one  or  more  of  the  parties 
thereto  to  a  lucrative  office  in  the  corporation  is  invalid. 
1  Page,  Contracts,  §  408.  But  where  all  the  parties  inter- 
ested are  parties  to  the  contract,  or  have  knowledge  of 
the  terms  of  the  contract,  and  have  expressly  or  impliedly 
agreed  thereto,  there  can  be  no  possible  fraud  upon 
them. 

10.  The  complaint  does  not  state  anything  tending  to 
show  that  there  were  any  other  stockholders  than  those 
named  therein,  but  it  avers  that  the  defendant  proposed 
to  the  several  stockhoiders  that,  if  they  would  consent 
to  a  sale,  it  would  pay  to  the  several  stockholders  the 
sum  named  in  the  complaint.  Defendant's  counsel,  in 
their  brief,  have  construed  this  to  mean  that  the  proposal 
so  made  was  to  all  of  the  stockholders,  and  that  before 
plaintiffs  could  recover  they  must  offer  proof,  showing 
that  all  had  consented  thereto.  While  the  offer  was  per- 
sonal to  each  shareholder,  yet  it  was  made  to  all  of  them, 
and  therefore,  all  of  them  being  parties  to  the  contract, 
each  of  them  knew  when  making  the  contract  for  himself 
what  every  other  one  was  to  receive.  If  there  wers  any 
inequality  as  to  the  amount  the  several  shareholders  were 
to  receive  respectively  under  the  contract,  which  is  not 
claimed,  yet,  as  all  agreed  to  the  terms  offered,  each  must 
have  consented  to  what  the  others  were  to  receive,  and 
there  could  be  no  fraud  upon  any  stockholder  resulting 
from  such  contract.  In  Jones  v.  WilliaTns,  139  Mo.  1  (39 
S.  W.  486:  40  S.  W.  353:  37  L.  R.  A.  682:  61  Am.  St 
Kep.  436),  the  contract  sued  upon  was  assailed  as  void 
for  the  same  reason  asserted  here.  The  contract  was 
for  the  sale  by  the  principal  stockholder  to  plaintiff  of  a 
quantity  of  shares  of  stock  in  a  corporation  which  owned 
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and  conducted  a  newspa^ 
agreement  to  elect  plainti 
editor  at  a  fixed  salary, 
to  enjoin  defendants,  som 
the  contract,  from  com 
thereof,  by  discharging  \ 
appeared,  however,  that  a 
terms  of  the  contract  and 
majority  of  the  court  he! 
not  void.  In  Wilbur  v.  Si 
724:  21  Am.  St.  Rep.  56: 
with  two  of  the  three  atoc] 
were  directors.  It  was  to 
of  the  purchase  of  the  atoc 
as  business  manager  of  t> 
two  years.  The  action  ai 
tract.  The  pivotal  questit 
third  stockholder,  althouf 
had  consented  to  it.  It  v, 
not,  and  the  contract,  for 
as  against  public  policy, 
ceded  in  the  opinion  that 
assented  to  the  agreemen 
binding  and  enforceable. 

11.  It  may  be  argued  t 
the  reasonable  value  of  hi 
his  cash  contribution  to  t 
his  shares,  it  was  possible 
result  in  an  unfair  advan 
low  shareholders.  But  th 
which  discloses  that  the: 
between  the  cash  value  a 
stock,  and  we  think  we  w 
ing  that  there  was  in  f ac 
all  the  parties  appear  to 
assigning  their  claims  to 
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if  for  no  other,  there  appears  to  be  no  reason  to  impute 
a  possible  fraud  upon  any  of  them.  We  are  equally 
unable  to  see  how  the  agreement  could  operate  to  the 
injury  of  creditors,  for  it  does  not  appear  from  the  com- 
plaint that  there  were  any  creditors,  and  it  also  appears 
that  the  property  was  purchased  by  the  defendant  at 
public  sale,  and  under  such  circumstances  we  must 
assume  that  the  reasonable  value  thereof  was  obtained 
and  received  by  the  officers  of  the  corporation  for  the 
payment  of  its  debts. 

We  are  of  the  opinion,  therefore,  that  the  complaint 
states  a  cause  of  action,  and  is  sufficient,  in  substance, 
to  support  the  judgment,  which  is  affirmed. 

Affirmed. 


Argued   November   7.    decided    December    6,    1910. 

LONGFELLOW  v.  HUFFMAN. 

[112    Pac.    8.] 

Appeal    and    Error  —  Harmless    E^ror  —  Admission    op    ETvidbncb  — 
Party   Not  Entitled  to  Succeed. 

1.  If  the  jury  could  not  have  properly  rendered  any  other  verdict 
In  any  event,  error  In  the  admission  of  evidence,  or  in  instructions,  was 
harmless. 

Contracts — Construction — Construing    Instruments    Toqether. 

2.  Where  a  note,  secured  by  a  chattel  mortgage,  and  a  contract  there- 
after executed  relating  to  the  same  subject-matter  are  to  be  construed 
together,  the  recitals  in  each  should  be  explained  by  reference  to  the 
other  instruments,  as  if  they  were  parts  of  one  instrument,  so  as  to 
♦'ffectuate  the  intent  of  the  parties. 

Bills   and   Notes — Payment — Payment   in   Property. 

3.  If  a  contract  by  defendant  to  deliver  to  plaintiff  all  the  lambs 
of  a  flock  sold  defendant  for  the  next  two  years  at  a  stipulated  price, 
the  amount  to  be  credited  on  the  note  which  was  executed  by  defendant 
for  the  purchase  price  when  the  sheep  were  sold  a  month  prior  thereto, 
was  intended  to  provide  a  manner  for  paying  the  note  in  lambs  instead 
of  money  and  not  as  a  contract  of  stile,  it  was  optional  with  defendant 
to  pay  the  note  either  in  money  or  lambs. 

Sales — Contracts — Construction. 

4.  Plaintiflf  sold  defendant  a  flock  of  sheep,  taking  a  note,  payable 
on  or  bf^fore   two  years,   secured  by  a  chattel  mortgage  on   the   flock  and 
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its  increase,  which,  though  in  terms  an  absolute  sale,  contained,  a  defeas- 
ance clause.  A  month  later,  defendant  agreed  In  writing  to  deliver 
to  plaintiff  all  the  lambs  from  the  flock  during  the  next  two  years  at  a 
certain  price,  the  amount  to  be  credited  on  the  note.  Held,  that,  the  con- 
tract was  to  deliver  all  the  increase  of  the  flock,  whether  it  was  more  or 
less  than  sufficient  to  discharge  the  note,  being  An  absolute  contract 
to  sell  and  deliver  the  increase  of  the  sheep. 

Sales — ^Bxbcctort  Contract. 

5.  The  contract  was  not  intended  as  additional  security  for  payment 
of  the  note,  since  it  was  executory,  and  could  not  add  anything  to  the 
security  already  afforded  by  the  chattel  mortgage. 

From  Wallowa:     John  W.  Knowles,  Judge. 

Statement  by  Mr.  Justice  Slater. 

This  is  an  action  by  N.  C.  Longfellow  against  John  W. 
Huffman  and  Arnold  R.  Huffman,  partners  under  the 
firm  name  and  style  of  Huffman  &  Son  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract,  made  by  defend- 
ants to  sell  and  deliver  to  plaintiff  some  lambs,  the  pro- 
duct for  the  years  1905  and  1906,  of  a  certain  flock  of 
sheep  owned  by  defendants.  Plaintiff  secured  a  judg- 
ment for  a  failure  to  deliver  in  1906,  and  defendants 
have  appealed.  The  principal  facts,  and  the  pleadings 
upon  which  this  trial  was  had,  are  substantially  the  same 
as  those  in  a  former  trial  of  the  same  case,  and,  as  they 
were  fully  stated  in  the  opinion  of  this  court  rendered 
on  the  second  appeal,  they  need  not  be  restated  here. 
See  49  Or.  486  (90  Pac.  907)  ;  55  Or.  481(104  Pac.  961). 

Affirmed. 

For  appellants  there  was  a  brief  and  an  oral  argument 
by  Mr.  Thomas  H.  Crawford. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Daniel  W.  Sheahan. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

This  is  the  third  time  this  case  has  been,  in  some  form, 
before  this  court.  In  the  first  case  the  action  was  based 
upon  the  refusal  of  defendants  to  deliver  the  lambs  for 
1905,  but  as  plaintiff's    evidence    failed    to    show    that 
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defendants  offered  to  credit  the  price  upon  his  note,  or 
that  he  had  the  note  at  the  time,  or  was  able  to  credit 
the  purchase  price  thereon,  the  trial  court  granted  a  judg- 
ment of  nonsuit,  which  was  affirmed  on  appeal  (49  Or. 
486:  90  Pac.  907).  In  the  second  case  the  action  was 
upon  the  entire  contract.  Damages  were  demanded  for 
failure  to  deliver  lambs,  the  increase  of  1905  and  1906, 
and  the  trial  court  directed  a  verdict  for  defendants. 
Upon  appeal  from  this  judgment  this  court  sustained 
the  action  of  that  court,  in  so  far  as  the  damages  claimed 
for  failure  to  deliver  lambs  for  1905  were  concerned,  for 
substantially  the  same  reasons  as  stated  in  the  first  opin- 
ion. We  held,  however,  that  the  contract  being  severable, 
plaintiff,  if  the  facts  stated  in  the  complaint  were  found 
to  be  true,  might  recover  for  defendants'  failure  to  deliver 
in  1906;  and  because  of  the  trial  court's  refusal  to  sub- 
mit to  the  jury  the  issues  presented  by  the  answer, 
whether  the  contract  alleged  and  the  note  and  chattel 
mortgage  were  executed  at  the  same  time  as  one  transac- 
tion, and  whether  the  contract  was  entered  into  for  the 
purpose  of  further  security  for  payment  of  the  debt  evi- 
denced by  the  note.     (55  Or.  481:  104  Pac.  961.) 

Upon  a  retrial  of  the  case  the  evidence  was  undisputed 
and  conclusive  that  the  note  and  mortgage,  although 
dated  October  1,  1904,  were  not  delivered  by  the  makers 
thereof  until  November  2d  following,  and  concurrently 
with  the  execution  and  delivery  of  the  contract  upon 
which  this  action  is  based,  and  that  the  subject-matter 
thereof  was  included  in  the  terms  of  chattel  mortgage. 
Upon  this  state  of  the  record,  although  there  had  been 
offered  by  each  of  the  parties,  and  received  in  evidence, 
conflicting,  extrinsic  parol  testimony  of  the  acts  and 
declarations  of  the  respective  parties,  tending  to  show 
their  intent  as  to  whether  the  contract  was  on  the  one 
hand  an  independent  contract  to  sell,  or,  on  the  other,  a 
further  security  for  the  payment  of  the  note,  defendants 
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requested  of  the  court  a  directed  verdict  in  their  favor, 
jased  upon  the  ground  that,  as  the  testimony  conclusively 
istablishes  that  the  several  instruments  were  executed 
)y  the  same  parties  at  the  same  time,  and  include  the 
i&me  subject-matter,  and  are  not  ambiguous  or  conflict- 
ng  in  terms,  it  was  the  duty  of  the  court  to  construe 
hem  as  one  contract,  and  as  intended  to  secure  the  pay- 
nent  of  the  debt.  As  an  alternative,  defendants  requested 
in  instruction  to  the  effect  that  if  the  several  instru- 
nents  were  delivered  at  the  same  time,  were  between 
he  same  parties,  and  concerned  the  same  subject-matter, 
hey  must  find  for  the  defendants.  These  and  other 
imilar  instructions  were  denied,  and  defendants  saved 
ixceptlons. 

The  court  instructed  the  jury,  in  substance,  that  where 
everal  instruments  are  executed  and  delivered  at  or 
bout  the  same  time,  are  between  the  same  parties,  and 
onceming  the  same  subject,  all  are  to  be  construed  as 
ne  and  the  same  contract;  that  if  the  jury  found  it  was 
lie  intention  of  the  parties  that  the  contract  should  be 

part  of  the  chattel  mortgage,  as  additional  security  for 
le  payment  of  the  note,  then  the  verdict  should  be  for 
efendanta,  but  if  not  so  intended,  but  intended  as  evi- 
ence  of  a  sale,  then  the  verdict  should  be  for  plaintiff; 
nd  that  in  determining  the  intent  of  the  parties  the  jury 
light  take  into  consideration  the  extrinsic  evidence, 
lowing  the  previous  dealings  of  the  parties,  with  refer- 
ice  to  the  band  of  sheep  originally  sold  by  plaintiff  to 
afendants,  a  previous  similar  contract  existing  between 
le  parties  in  relation  thereto,  and  the  acts  and  declara- 
ons  of  the  parties  in  relation  thereto. 

Defendants'  contention  is  based  upon  this  assumption, 
lat  where  there  are  two  contemporaneously  written 
sreements  between  the  same  parties,  relating  to  the 
ime  subject-matter,  they  must  be  construed  together 
i  one  contract.    Some  decided  cases  have  thus  announced 


842  Longfellow  v.  Huffman.  [67  Or. 

the  rule,  and  among  them  is  an  early  case  of  this  court : 
Dean  v.  Lawham,  7  Or.  423,  but  in  a  dissenting  opinion 
in  that  case  Mr.  Justice  BOISE  points  out  that  the  duty 
to  construe  as  one  contract  two  apparently  separate  and 
distinct  agreements  does  not  arise  simply  because  of  the 
concurrence  of  the  three  elements  named,  but  that  it  must 
appear  that  they  are  parts  of  one  and  the  same  transac- 
tion. In  Cornell  v.  Todd,  2  Denio  (N.  Y.)  132,  the  court 
says: 

"It  is  not  necessary  that  the  instruments  should  in 
terms  refer  to  each  other,  if  in  point  of  fact  they  are 
parts  of  a  single  transaction.  But  until  it  appears  they 
are  such,  either  from  the  writings  themselves,  or  by 
extrinsic  evidence,  the  case  is  not  brought  within  the 
rule.  •  •  It  may  very  well  be  that  the  same  parties 
should  have  several  transactions  in  one  day,  and  of  the 
same  general  nature;  and  yet  that  each  one  should  be 
distinct  from  and  wholly  independent  of  the  other." 

In  the  later  case  of  Blagen  v.  Thompson,  23  Or.  239, 
246  (31  Pac.  647.  650:  18  L.  R.  A.  315),  Mr.  Justice 
Bean  states  the  rule  with  more  caution  as  follows : 

"When  two  written  contracts  are  entered  into  between 
the  same  parties,  concerning  the  same  subject-matter, 
whether  made  simultaneously  or  on  different  days,  they 
may,  under  some  circumstances,  be  regarded  as  one  con- 
tract and  interpreted  together." 

What  circumstances  would  be  necessary  to  make  such 
agreements  one  transaction  was  not  essential  to  the  dis- 
cussion of  that  case,  but  the  citation  to  Bishop,  Contracts, 
§  165,  made  in  that  connection,  may  be  significant.  That 
author  there  says  that  separate  instruments,  executed 
under  the  circumstances  mentioned,  "may  be  regarded 
as  one  contract,  when  this  view  of  them  is  just,  and 
accords  with  the  intent  of  the  parties;  and,  whether  so 
or  not,  all  should  be  interpreted  together.  Yet,  as  a 
foundation  for  suing,  what  thus  appears  to  be  one  con- 
tract may  in  law  constitute  more  contracts  than  one; 
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this  will  depend  upon  the  words,  the  subject,  and  the 
other  facts  or  the  justice  of  the  case."  Other  authors 
exercise  the  same  caution  in  stating  the  rule ;  thus,  2  Page, 
Contracts,  §  1116:  "They  may  be  construed  together  as 
a  part  of  the  same  contract,  at  least  in  the  absence  of 
evidence  to  the  contrary" — citing  Weber  v.  Rotkchild, 
15  Or.  385  (15  Pac.  650:  3  Am.  St.  Rep.  162).  See, 
also,  9  Cyc.  580,  581. 

1.  But,  assuming  that  defendants*  primary  contention 
is  correct,  that  it  was  the  duty  of  the  court  to  have  con- 
strued these  several  instruments  as  one,  and  that  as  the 
contracts  are  not  indefinite,  uncertain,  or  ambiguous  in 
their  terms,  such  construction  is  to  be  made  without  the 
aid  of  extrinsic  evidence  as  to  their  intent  and  meaning, 
still  we  find  ourselves  unable  to  come  to  any  other  result 
than  that  derived  by  the  jury  in  this  case.  And  if  the 
jury  could  have  arrived  at  no  other  conclusion,  any 
alleged  error  of  the  court  in  receiving,  over  defendants' 
objection,  extrinsic  parol  testimony  to  ascertain  the 
intent,  or  in  giving  instructions  relative  thereto,  such 
error  would  be  harmless,  and  would  not  justify  a  reversal 
of  the  judgment. 

2,  Construing  these  instruments  together  as  one  con- 
tract, every  part  thereof  must,  if  possible,  be  given  effect, 
and  "the  court  will  read  them  in  such  order  of  time  and 
priority  as  will  carry  into  effect  the  intention  of  the  par- 
ties, as  the  same  may  be  gathered  from  all  the  instru- 
ments taken  together.  And  the  recitals  in  each  may  be 
explained  or  corrected  by  a  reference  to  any  other,  in 
the  same  way  as  if  they  were  only  several  parts  of  one 
instrument."    2  Parsons,  Contracts  (9  ed.)  503. 

In  Thorp  v.  Mindeman.  123  Wis.  149  (101  N.  W.  417: 
68L  R.  A.  146:  107  Am.  St.  Rep.  1003),  which  was  an 
action  by  an  indorsee  to  recover  upon  an  ordinary,  negoti- 
able promissory  note,  the  defense  was  made  that  there 
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was  no  consideration  for  the  note,  and  that  a  mortgage 
was  jfiven  with  the  note  to  secure  its  payment,  and  con- 
tained covenants  that,  if  imported  into  the  note,  would 
destroy  its  negotiability.  The  defendant's  argument  was 
that  the  note  and  mortgage,  though  separately  executed, 
comprised  one  instrument;  the  note  being  that  instru- 
ment.   Answering  this  the  court  says: 

"Construing  together  simply  means  that,  if  there  be 
any  provisions  in  one  instrument  limiting,  explaining,  or 
otherwise  affecting  the  provisions  of  another,  they  will 
be  given  effect  as  between  the  parties  themselves  and  all 
persons  charged  with  notice,  so  that  the  intent  of  the 
parties  may  be  carried  out,  and  that  the  whole  agree- 
ment actually  made  may  be  effectuated.  This  does  not 
mean  that  the  provisions  of  one  instrument  are  imported 
bodily  into  another,  contrary  to  the  intent  of  the  parties. 
They  may  be  intended  to  be  separate  instruments,  and 
to  provide  entirely  different  things,  as  in  the  very  case 
before  us.  The  note  is  given  as  evidence  of  the  debt,  and 
to  fix  the  terms  and  time  of  payment.  It  is  usually 
complete  in  itself — a  single,  absolute  obligation.  The 
purpose  of  the  mortgage  is  simply  to  pledge  certain  prop- 
erty as  security  for  the  payment  of  the  note." 

3,  This  action  is  for  breach  of  the  terms  of  the  con- 
tract, and  the  question  is,  do  the  terms  of  the  note,  and 
the  mortgage  given  to  secure  it,  so  limit  and  modify  the 
contract  as  to  prevent  a  recovery  only  to  the  extent  of 
the  amount  due  on  the  note?  If  this  contract  is  to  be 
construed,  as  contended  for  in  one  branch  of  their  argu-^ 
ment  by  defendants,  as  intended  only  to  provide  a  way 
and  manner  of  paying  off  the  note  in  lambs,  rather  than 
in  money,  and  not  intended  to  evidence  a  contract  to  sell 
chattels,  then  plaintiff  could  not  complain,  so  long  as  he 
got  payment  in  one  or  the  other  of  these  methods.  If 
this  is  the  correct  construction  of  the  several  instruments 
the  inevitable  conclusion  must  be  that  it  was  wholly 
optional  with  defendants  to  pay  in  either  money  or  lambs 
(Heywood  v.  Heywood,  42  Me.  229:  66  Am.  Dec.  277), 
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because  under  that  view  payment  of  the  note  is  the  prin- 
cipal thing,  and  payment  in  money  would  satisfy  the 
demand  as  well  as  payment  in  lambs.  If  then,  when 
plaintiff  demanded,  in  October,  1905,  the  delivery  of 
Iambs,  he  had  with  him  the  note,  and  offered  to  credit 
the  price  thereon,  but  defendants  refused  to  make  deliv- 
ery, and  tendered  payment  in  money,  plaintiff  must  have 
accepted  the  money,  and  would  have  no  cause  for  claim 
of  damages. 

4.  The  contract,  however,  imposes  an  absolute  obliga- 
tion upon  the  defendants  to  sell  and  deliver  to  plaintiff, 
at  a  specified  price,  all  the  lambs,  the  increase  of  certain 
ewes,  during  the  years  1905  and  1906,  and  a  concurrent 
obligation  rests  upon  plaintiff  to  take  and  pay  for  them. 
Suppose,  again,  that  the  increase  of  the  sheep  was  more 
than  sufficient  to  liquidate  the  amount  due  on  the  note, 
would  defendants  be  under  no  obligation  to  deliver  the 
excess  after  having  delivered  sufficient  to  pay  the  note? 
We  do  not  see  how  they  could  avoid  the  obligation  to 
deliver  all  the  lambs. 

Whether  instruments  of  the  same  general  character, 
but  much  more  indefinite  as  to  the  intent  than  the  ones 
now  under  consideration,  are  to  be  treated  as  contracts 
for  the  payment  of  a  specific  sum  of  money,  but  in  which 
a  privilege  is  reserved  to  the  payor  to  pay  the  same  in 
specific  articles  at  the  price  agreed,  or  whether  they  shall 
be  treated  as  contracts  for  the  delivery  of  specific  articles 
at  an  agreed  price,  and  at  a  specified  time  and  place,  the 
authorities  are  by  no  means  uniform.  "If  a  note  or  writ- 
ten promise,"  says  Mr.  Parsons  in  his  work  on  Contracts, 
vol.  2  (9  ed.)  p.  215,  "be  to  pay  so  much  money,  but 
in  goods  specified,  and  at  a  certain  rate,  and  the  promise 
is  broken,  it  is  not  quite  settled  whether  the  law  will 
regard  this  as  a  promise  to  pay  money  or  to  deliver 
gooas."  In  discussing  this  question  that  learned  author 
suggests  that,  "the  true  question    is,    whether    it    was 
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intended  that  the  promisor  might  elect  to  pay  the  money 
or  deliver  the  articles;  or  in  other  words,  whether  it 
was  intended  that  the  promisor  might  elect  to  pay  the 
money  or  deliver  the  articles ;  or  in  other  words,  whether 
it  was  agreed  only  that  he  owed  so  much  money  and 
might  pay  it  either  in  cash  or  goods  as  he  saw  fit.  There 
might  be  something  in  the  form  of  the  promise,  in  the 
res  gestae,  or  in  the  circumstances  of  the  case,  which, 
by  showing  the  intention  of  the  parties,  would  decide 
the  general  question ;  but,  in  the  absence  of  such  a  guide, 
and  supposing  the  question  to  be  presented  merely  on  the 
note  itself,  as  above  stated,  we  should  say  that  the  more 
reasonable  construction  would  be,  that  it  was  an  agree- 
ment for  the  delivery  of  goods  in  such  a  quantity  as 
named,  and  of  such  a  quality  as  that  price  then  indicated. 
And  on  a  breach  of  this  contract,  the  promisor  should 
be  held  to  pay,  as  damages,  the  value  of  so  much  of  such 
goods  at  their  increased  or  diminished  price.  But  if  the 
promise  be  only  to  pay  one  thousand  dollars  at  a  certain 
time,  in  flour,  then  this  sum  is  to  be  paid  either  in  flour 
or  in  money,  at  the  election  of  the  payor." 

For  the  opposite  view,  see  Heyivood  v.  Heywood,  42 
Me.  229  (66  Am.  Dec.  277),  and  the  dissenting  opinion 
therein  of  Mr.  Justice  RiCE,  where  the  cases  are  cited 
and  discussed.  But  in  all  these  cases  the  promise  upon 
which  the  action  was  based  was  of  this  character :  "For 
value  received  I  promise  to  pay  John  Pinney  seventy- 
nine  dollars  and  fifty  cents  *  *  in  salt  at  14  shillings  per 
barrel,"  as  in  Pinney  v.  Gleason,  5  Wend.  (N.  Y.)  394 
(21  Am.  Dec.  223).  We  have  no  such  contract  here. 
The  form  of  the  promise  creates  no  doubt  as  to  the  intent. 
It  is  not  a  promise  to  deliver  lambs  at  a  fixed  price  to  the 
amount  of  the  debt,  but  it  is  to  deliver  all  the  increase 
of  a  certain  flock  of  sheep,  whether  the  number  is  greater 
or  less  than  sufficient  to  liquidate  the  debt.  The  subse- 
quent clause  of  the  contract,  requiring  the  price  to  be 
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credited  on  the  note,  is  simply  an  agreement  of  the  par- 
ties as  to  the  appropriation  of  the  proceeds,  and  does 
not  qualify  the  previously  expressed  intention  to  sell  and 
deliver  personal  property. 

5.  Nor  are  we  able  to  discover  an  intent  that  this  con- 
tract was  to  be  additional  security,  as  argued  by  defend- 
ants. A  chattel  mortgage  of  the  usual  form  was  given 
upon  the  original  stock  and  its  increase,  to  secure  the 
note.  The  mortgage  recites,  in  terms,  an  absolute  sale, 
but  is  followed  by  a  defeasance.  The  legal  effect  thereof 
is  to  create  a  specific  lien.  The  contract,  however,  is 
not,  in  terms,  a  present  sale,  but  is  a  personal  obligation 
to  sell  in  the  future.  It  is  wholly  executory.  It  creates 
in  the  prospective  purchaser  no  interest  in  or  lien  upon 
the  subject-matter  of  the  contract,  but  imposes  only  per- 
sonal obligations  and  confers  personal  rights.  As  the 
obligee  had,  in  the  chattel  mortgage,  all  the  security  upon 
the  lambs  for  the  payment  of  the  note  that  it  was  pos- 
sible for  him  to  obtain,  it  would  be  repugnant  to  sound 
reasoning  to  say  that  this  executory  contract  to  sell  was 
intended  as  additional  security. 

For  these  reasons  we  are  bound  to  say  that  the  verdict 
of  the  jury  is  the  only  legal  result  obtainable  by  a  con- 
struction of  the  several  instruments  as  representing  one 
transaction. 
The  judgment  is  therefore  affirmed.  Affirmed. 


Argued  July  13,  decided  December  13,  1910. 

SHIELDS  V.  SOUTHERN  PAC.  CO. 

[112    Pac.    4.] 

Railroads — Operation — Injuries  to  Persons  on  Tracks — Licenses — 
Duty  to  Warn. 

1.  A  railroad   company   owes   licensees   who   cross   Its   tracks   no   duty 
to  warn  them  of  passing  trains ;  the  track  Itself  being  a  sufficient  warning. 

Appeal  and    Error — Prejudicial    Error — Instructions — Failure    to 
Give. 

2.  \\Tiere   a    Jury.    In    an   action    against    a    railroad   company   for    an 
Injury  received   by    a   licensee   on    the    track,    requests    an    instruction    as 
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to  wti«tti«r  or  not  It  wan  negligence  for  the  raJlroail  to  permit  persona 
to  eroBH  Its  track  without  signals  at  warning,  the  failure  of  the  court 
to    Inelruet   them   thai   It   Is   not   negligence   la   reversible  error. 

From  Multnomah:    Thomas  O'Day,  Judge. 

Statement  by  MR.  JUSTICE  McBride. 

This  is  an  action  by  Richard  Shields  against  the 
Southern  Pacific  Company  and  the  Northern  Pacific 
Terminal  Company,  for  damages  sustained  by  plaintiff 
on  account  of  an  injury,  occasioned  by  being  struck  by  a 
railway  engine  of  the  Southern  Pacific  Company  near 
the  depot  in  the  city  of  Portland.  A  railway  bridge, 
which  crosses  the  Willamette  River  near  the  depot,  has 
an  upper  deck  for  the  accommodation  of  public  travel, 
while  the  lower  deck  is  used  exclusively  by  the  railroad 
companies  for  the  passage  of  their  trains.  This  bridge 
is  owned  by  the  Oregon  Railway  &  Navigation  Company, 
but  is  used  also  by  the  Southern  Pacific  Company  under 
some  arrangement,  the  details  of  which  do  not  appear 
in  the  evidence.  There  is  a  stairway  upon  the  north  side 
of  the  bridge  and  near  its  westerly  end,  leading  from  its 
upper  deck  to  the  ground,  just  east  of  the  east  line  of 
Front  street,  where  the  upper  deck  of  the  bridge  passes 
over  the  street,  which  was  built  by  the  Oregon  Railway 
&  Navigation  Company.  By  the  side  of  the  stairway, 
and  alongside  of  the  railway  track  crossing  the  bridge, 
are  two  large  piers  several  feet  in  diameter,  which  sup- 
port the  upper  deck  of  the  bridge.  The  railroad  track 
crossing  the  bridge  begins  to  curve  a  short  distance  east 
of  the  point  where  it  passes  the  bridge  piers. 

There  is  evidence  tending  to  show  that  a  person  pass- 
ing down  the  steps  to  the  ground  would  be  unable  to  see 
along  the  lower  deck  of  the  bridge  or  to  see  a  train 
crossing  the  bridge  from  the  east,  until  it  emerged  from 
between  the  piers  or  about  70  feet  from  where  a  person 
descending  the  stairway  on  his  way  to  Front  street 
usually  crossed  the  railway  track  leading  from  the  bridge 
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to  the  Union  Depot.  The  evidence  tends  to  show  that 
a  large  number  of  persons  used  these  steps  and  crossed 
the  track  daily,  on  their  way  to  Front  street,  without 
objection  by  the  railway  company;  and  that  no  signs, 
forbidding  such  use  of  the  stairway,  were  in  existence. 
An  ordinance  of  the  city  prohibits  trains  from  running 
faster  than  six  miles  per  hour  within  the  city  limits. 
There  is  some  testimony,  on  plaintiff's  part,  tending  to 
show  that,  at  the  time  of  the  accident,  the  train  was 
running  at  a  speed  of  from  12  to  20  miles  per  hour; 
but  this  is  strongly  contradicted  by  the  evidence  of 
defendant.  Plaintiff  walked  across  the  bridge,  toward 
his  place  of  business,  went  down  the  stairway,  and  was 
proceeding  across  the  track,  in  order  to  reach  Front 
street,  when  he  was  struck  by  a  locomotive,  attached  to 
a  passenger  train,  and  was  injured. 

Plaintiff  testified  that,  owing  to  there  being  a  number 
of  tracks  at  the  west  end  of  the  bridge,  it  was  impossible 
for  him  to  tell  at  a  glance  upon  which  of  them  the  train 
was  coming  in,  and  was  unable,  by  using  his  best 
endeavor,  to  escape  injury;  that  he  stopped,  looked,  and 
listened,  before  starting  to  cross  the  .track,  and  did  not 
hear  any  bell  or  noise  indicating  an  approaching  train; 
that  he  stopped  just  before  he  reached  the  first  track 
and  waited  a  few  minutes  to  make  sure  there  was  no 
train  coming,  and  no  danger,  then  started  across,  and 
first  saw  the  train  as  it  emerged  from  the  bridge,  when 
it  was  about  70  or  80  feet  distant ;  that,  being  confused 
as  to  which  track  it  was  on,  he  attempted  to  escape  by 
taking  the  shortest  way  across  the  track. 

The  jury  were  permitted  to  view  the  locality  where 
the  accident  occurred.  Before  the  cause  was  submitted, 
plaintiff  took  a  voluntary  nonsuit  as  to  the  terminal  com- 
pany, leaving  the  Southern  Pacific  Company  the  sole 
defendant.    After  the  jury  had  retired  for  deliberation, 
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hey  returned  into  court  and  propounded  the  following 
luestion : 

"Is  it  unlawful  or  even  a  presumption  of  negligence 
or  a  railroad  company  to  permit  the  use  of  a  path  or 
teps  leading  to  its  property  on  which  trains  are  oper- 
,ted,  without  giving  the  public  warning  of  danger?" 

In  answer  to  this  question,  the  court  used  the  follow- 
ti'g  language : 

"Gentlemen,  this  question  which  you  have  submitted 
o  me  is  a  combination  of  law  and  fact.     It  is  one  that 

cannot  answer  directly,  because  if  I  did  that  would 
le  trespassing  upon  your  right  to  pass  upon  the  facts. 

will  say,  however,  that  probably  I  can  answer  the 
iroposition  as  to  the  law  without  trespassing  upon  your 
irovince  to  pass  upon  the  facts.  And  I  will  premise  that 
»y  saying  that  if  you  iind  that  these  steps,  where  they 
anded,  were  on  private  property,  of  course  it  goes  with- 
>ut  saying  that  a  person  who  owns  private  property  can 
)revGnt  others  from  going  thereon.  What  I  desire  to 
ay,  and  what  the  law  is,  is  this :  If  the  public  are 
>ermitted  to  use  it,  and  that  use  has  extended  for  such 
L  time  that  the  company  might  have  reasonably  expected 
o  have  notice  of  its  use,  they  would  have  to  use  such 
irdinary  property  subject  to  this  use  of  the  public 
That  is,  they  would  have  to  use  such  ordinary  care  as 
in  ordinarily  prudent  person  would  use  to  prevent 
njury.  It  would  be  akin  to  the  use  of  a  street,  and  it 
vould  be  their  duly  to  use  such  reasonable  ordinary 
:are  in  regard  thereto  as  it  would  be  to  use  ordinary 
;are  where  they  cross  a  street." 

The  defendant  excepted  to  the  giving  of  this  instruc- 
ion  and  the  failure  of  the  court  to  answer  the  question 
tropounded  by  the  jury,  and  requested  the  court  to 
nstruct  as  follows: 

"I  will  ask  your  honor  to  instruct  the  jury  that  it  will 
lot  be  the  duty  of  the  company — that  is,  I  mean,  it  would 
lot  be  affirmatively  the  duty  of  the  comoany — to  warn 
he  public,  and  that  that  question  should  be  answered 
n  the  negative  as  a  matter  of  law." 
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This  request  was  refused  by  the  court  and  an  excep- 
tion allowed.  Thereafter  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $4,850.  Defendant  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  William  D,  Fenton,  Mr,  Rufus  A.  Leiter  and  Mr. 
Ben  C.  Dey,  with  oral  arguments  by  Mr.  Fenton  and 
Mr.  Dey. 

For  respondent  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Hayward  H.  RiddeU  and  Mr.  Jay  H.  Upton. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  congested  condition  of  the  docket  of  this  court 
precludes  us  from  any  extended  discussion  of  the  facts 
upon  which  counsel  for  defendant  predicates  the  con- 
tention that  a  nonsuit  should  have  been  granted  by  the 
court  below.  We  have  carefully  considered  the  evidence 
and  do  not  agree  with  counsel  in  their  contention  that 
the  physical  facts  so  contradict  the  testimony  of  wit- 
nesses that  the  latter  should  be  rejected  as  a  matter  of 
law.  Much  of  this  testimony  related  to  the  speed  of 
the  train,  the  opportunity  that  plaintiff  had  of  observing 
its  approach  and  protecting  himself  from  danger  by  the 
exercise  of  ordinary  care.  Upon  all  these  matters  we 
think  the  plaintiff  introduced  sufficient  testimony  to  make 
a  case  for  a  jury,  and  that  the  court  properly  refused 
a  nonsuit. 

We  find  one  material  error,  however,  which  compels 
us  to  reverse  this  case,  and  that  was  the  refusaJ  to  answer 
the  question  propounded  by  the  jury.  This  action  was 
predicated  upon  the  alleged  negligence  of  defendant  in 
two  particulars:  (1)  Running  at  an  unusual  and  unlaw- 
ful rate  of  speed;  (2)  failing  to  give  warning  by  ringing 
the  bell  or  blowing  the  whistle.  No  question  of  posting 
notices  or  warnings  at  or  about  the  steps  was  involved, 
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and  as  a  matter  of  law  none  were  necessary.  The  track 
itself  is  a  sufficient  warning  of  danger.  When  the  jury 
came  in  and  asked  whether  it  was  unlawful  or  a  pre- 
sumption of  negligence  for  a  railroad  company  to  permit 
the  use  by  the  public  of  a  path  or  steps  leading  to  its 
track  without  giving  public  warning  of  danger,  they 
should  have  been  told  that,  so  far  as  the  case  at  bar  was 
concerned,  it  was  not  unlawful  and  did  not  in  itself  create 
a  presumption  of  negligence. 

2.  The  testimony  in  regard  to  defendant's  negligence 
in  other  respects  was  contradictory,  and,  considering  the 
nature  of  the  question  propounded  by  thfe  jury,  this  court 
cannot  say  whether  the  finding  of  negligence,  upon  which 
the  verdict  was  predicated,  was  within  the  issues  made 
by  the  pleadings  or  upon  a  failure  to  post  notices  upon 
the  stairway  warning  the  public  to  beware  of  locomotives. 
The  instruction  actually  given  practically  left  the  minds 
of  the  jurors  in  the  same  condition  that  they  were  in 
before  the  question  was  asked,  and  did  not  tend  in  any 
way  to  dissipate  any  erroneous  impression  which  they 
may  have  had,  and  which  some  of  them  evidently  did 
have,  that  a  recovery  could  be  had  because  of  the  fail- 
ure of  the  company  to  give  public  warning  of  danger. 

For  the  reasons  above  given,  the  judgment  will  be 
reversed,  and  a  new  trial  ordered.  Reversed. 


On  Petition  for  Restraining  Order  pendJng  Appeal,  decided  OcL   ^0.   ISOg. 

On   the  Merita,  argued  F<'b.    1.   decided   Mnrch    1,    ]»10. 

Rehearing  allowed  and  rc-opgued  Aug.  t,  decided  Dec.   13.   1910. 

LIVE8LEY   V.   KEEBS   HOP   COMPAIIY. 

(»7    Pac.    718:    107    Puc.    460;    113    Pac.    I.] 

1.  Under  the  ConBtltulion  of  On-gon.  Article  VII,  Section  «.  provldlnf 
that  the  Supreme  Court  shall  have  jurisdiction  only  to  reverse  the  final 
decislonB  ol  the  circuit  courts.  It  has  no  original  Jurisdiction,  and  cannot 
Issue    nny    writ    In    an    original    proceeding,    but,    as    an    Incident    to    Us 
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appellate  Jursdlctlon,  it  nas  such  inherent  powers  as  are  necessary  to 
the  effectual  exercise  of  such  Jurisdiction,  and  for  that  purpose  it  may 
issue  a  restraining   order. 

Appeal  and  Error — Security — Nscbssitt. 

2.  Section  420,  B.  &  C.  Comp.,  authorizing  injunctions  pending  suits, 
is  applicable  to  the  Supreme  Court  when  it  exercises  its  power  to  issue 
a  temporary  injunction,  and  it  should  allow  the  writ  only  on  the  flling 
of  the  undertaking  provided  for  by  Section  419. 

Appeal  and  Error — Sbcuritt — Nbcbssitt. 

3.  Pending  the  determination  of  an  appeal  from  a  decree  dissolving 
a  preliminary  injunction  and  dismissing  a  suit  to  restrain  the  enforce- 
ment of  a  Judgment,  the  Supreme  Court  has  power  to  issue  a  temporary 
injunction  restraining  the  enforcement  of  the  Judgment,  though  a  tem- 
porary injunction  cannot  be  allowed  simply  for  the  protection  of  appellant 
from  damage   or   hardship. 

'3ALBS — Breach  bt   Seller — Damaqbs — Efitect  of  Refusal  by  Bufbr 
TO   Perform. 

4.  Plaintiffs  contracted  to  buy  of  defendant  100,000  pounds  of  hops 
each  year  for  five  years,  at  a  certain  price,  to  be  paid  In  installments, 
the  hops  to  be  grown  upon  a  certain  farm  and  delivered  not  later  than 
October  15th  each  year.  The  contract  was  complied  with  the  first  year, 
after  which  the  farm  was  sold  and  plaintiffs  in  the  spring  of  the  next 
year  notified  defendant  and  the  purchaser  tha^  they  would  retire  from 
the  contract,  and  thereafter  refused  to  recognize  its  existence.  Defendant 
brought  an  action  on  the  contract  and  secured  Judgment  Defendant 
on  October  15  th  of  the  second  year  had  the  hops  on  hand  ready  for 
deliver^'  if  demanded  but  no  demand  was  made,  and  no  offer  was  made 
to  deliver  them.  The  hops  at  that  time  were  worth  14  or  15  cents 
per  pound.  Part  of  the  hops  were  sold  the  following  spring  at  7  cents 
per  pound,  and  the  balance  a  year  later  were  worth  only  2  or  2V^  cents 
per  pound.  Held,  that  notwithstanding  such  Judgment,  the  effect  of 
which  was  to  continue  the  contract  in  full  force,  plaintiffs,  having  refused 
to  recognize  the  contract  as  binding,  were  not  entitled  to  recover  on 
the  basis  of  the  value  of  the  hops  on  October   15th. 

SA.LE8 — Breach    of    Contract    by    Buyer — Rights    and    Duties    op 
Seli^r — Resale  of   Goods. 

5.  A  seller  is  not  bound  to  resell  the  goods  for  the  protection  of  a 
buyer  who  refuses  to  recognize  the  binding  effect  of  the  contract,  and 
defends  a  suit  for  the  price,  since  it  is  for  the  seller  to  decide  whether 
it  will  sell  the  goods  and  retain  the  proceeds,  and  await  the  final  out- 
come of  the  litigation  or  hold  the  same  in  readiness  for  delivery  at 
the  termination  thereof,  and  only  in  case  of  fraud  or  of  an  abuse  of 
discretion  can  he  be  held  accountable  for  any  greater  sum  than  the 
goods  are  actually  worth  at  the  time  the  buyer  asserts  his  right  to 
enforce  the  contract. 

Sales — Breach  of  Contract  by  Buyer — Tender  by   Seller. 

6.  It  is  not  incumbent  on  a  seller,  in  order  to  avoid  responsibility 
to  the  buyer  for  retention  of  the  goods  on  the  buyer's  repudiation  of 
the  contract,  to  tender  a  delivery  thereof  on  the  date  specified  in  the 
contract. 

Slg.  12 
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Sales— Breach    bt   Sellbii — Mbasuhe   of   Dauaqib. 

7.  Where  the  seller  wrongfully  retalna  the  goods,  he  is  liable  to 
the  buyer  for  the  highest  market  price  between  the  date  tor  deHvery 
and   the   time  of   the   actual   sale   thereof. 

CosTB — On     Apfbal — Pbnaltt     fob     Dblat — Good    Faith. 

S.  Under  Section  569.  B.  &  C.  Comp..  which  provides  for  a  10  per 
cent  penalty  for  delay  caused  by  an  appeal,  where  it  Is  afflrmed  and 
there  Is  no  probable  cause  for  tiking  the  appeal,  where  the  legal 
problems  presented  were  not  easy  of  solution,  and  were  of  a  class  upon 
which  eminent  counsel  may  differ  and  the  suit  was  manifestly  Instituted 
and   prosecuted   in  good  faith.    It   was  not  within   the  statute. 

Salbb — Bbkach    or    Contract — Heiimns. 

».  Where  a  seller  refused  to  acquiesce  In  the  buyer's  attempt  to 
cancel  the  contract  of  sale  before  any  payment  was  made  thereon, 
and  recovered  Judgment  tor  advance  payments  overdue,  the  buyer. 
refusing    to    recognize    the    contract    as    binding,    could    not    compel    an 

he    could    recover   on    the    basis    of    the    value    ot    the    goods    on    the    date 


Appeal   and   Erhok — Edual   Division 
10.  Where    the    Supreme    Court    Is   equally    divided,    the   decree    of    the 
trial    court    is   adlrmed. 

Decided   October   20.    1908. 

On  Petition  for  Restraining  Order  Pending  Appeal. 

[97    Pac.    718.1 

From  Marion:    Willum  Galloway.  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  suit  was  brought  in  the  circuit  court  of  Marion 
County,  by  T.  A.  Livesley  and  John  J.  Roberts,  co- 
partners doing  business  under  the  firm  name  and  style 
of  T.  A.  Livesley  &  Co.  against  the  Krebs  Hop  Com- 
pany, a  corporation,  to  enjoin  it  from  enforcing  by  execu- 
tion the  judgment  entered  in  that  court  on  the  30th  day 
of  April,  1908,  upon  the  mandate  of  the  Supreme  Court 
in  the  case  of  Krebs  Hop  Co.  v,  Livesley  for  the  sum  of 
$4,048,  besides  interest  and  costs,  and  to  cancel  the  judg- 
ment. The  amount  involvea  in  the  action  and  for  which 
the  judgment  was  rendered  being  advance  payments  due 
from  these  plaintiffs  to  the  defendant  on  a  contract  for 
tiie  purchase  of  certain  hops,  the  judgment  having  been 
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obtained  prior  to  the  harvesting  or  delivery  of  the  hops 
to  the  plaintiffs,  plaintiffs  allege  in  this  suit  that  the 
defendant  did  not  tender  or  deliver  the  hops  to  them, 
but  has  sold  and  disposed  of  the  hops  to  other  parties, 
and  that  defendant  is  about  to,  and  will,  if  not  restrained, 
issue  an  execution  on  the  judgment  and  enforce  it  against 
plaintiffs,  and  that  defendant  is  insolvent.  A  prelim- 
inary restraining  order  was  issued  by  the  judge  of  the 
lower  court  which  was  served  upon  the  defendant.  There- 
after the  suit  was  put  at  issue  and  tried  by  the  court, 
and  findings  in  favor  of  the  defendant  were  filed,  and 
on  August  10,  1908,  a  decree  was  rendered  dissolving  the 
injunction  and  dismissing  the  suit.  The  transcript  on 
appeal  was  filed  in  this  court  on  September  14,  1908,  and 
on  September  16th  plaintiffs  filed  in  this  court  a  petition 
asking  for  a  restraining  order  to  stay  the  execution 
pending  a  hearing  on  the  merits,  the  motion  being  sup- 
ported by  an  affidavit  showing  that  execution  was  issued 
on  the  judgment  August  15,  1908,  against  the  property 
of  the  plaintiffs  and  placed  in  the  hands  of  the  sheriff 
of  Marion  County  for  enforcement,  and  that  the  lower 
court 'refused  to  grant  to  plaintiffs  a  stay  of  execution 
pending  the  appeal.  On  the  16th  day  of  September, 
1908,  this  motion  was  by  the  Chief  Justice  set  down  for 
hearing  for  October  5th,  pending  which  hearing  a  tem- 
porary restraining  order  was  issued. 

Restraining  Order  Issued. 

Messrs.  Teal  &  Minor  and  Mr.  William  M.  Kaiser  for 
the  petition. 

Mr.  John  A.  Carson  and  Mr.  Thomas  Brovm,  contra. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  The  first  question  to  be  decided  is  whether  the 
Supreme  Court  in  such  a  case  has  jurisdiction  to  issue 
a  temporary  restraining  order.     The  jurisdiction  of  the 
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Supreme  Court  is  defined  by  the  Constitution  of  Ore- 
gon, Article  VII,  Section  6,  viz.: 

"The  Supreme  Court  shall  have  jurisdiction  only  to 
revise  the  final  decisions  of  the  circuit  courts." 

And  it  can  have  no  jurisdiction  beyond  what  is  granted 
by  the  constitution.  Therefore  it  has  no  original  juris- 
diction, and  cannot  issue  any  writ  in  an  original  proceed- 
ing, but,  as  incident  to  its  appellate  jurisdiction,  it  has 
such  inherent  powers  as  are  necessary  to  enable  it 
effectually  to  exercise  such  jurisdiction.  Elliott,  App. 
Proc.  §  20  says : 

"It  is  not  to  be  understood  that  an  express  statutory 
provision  is  required  to  confer  upon  an  appellate  tribunal 
authority  to  exercise  an  auxiliary  authority  in  aid  of  its 
appellate  power,  although  such  auxiliary  authority  may 
be  in  its  nature  original,  for  all  courts  of  the  rank  of 
appellate  courts  proper  have  such  general  powers  as  are 
necessary  to  enable  them  to  effectually  exercise  the  juris- 
diction conferred  upon  them." 

The  grant  of  appellate  jurisdiction,  whether  made  by 
the  constitution  or  by  statute,  necessarily  vests  in  such 
court  all  powers  of  an  incidental  nature  required  to  make 
the  granted  jurisdiction  effective.  lb.  §  22.  At  section 
512  the  same  author  says  that  appellate  tribunals  are 
invested  with  power  to  issue  injunctions  when  necessary 
to  enable  them  fully  and  effectually  to  exercise  appellate 
jurisdiction ;  and  this  authority  is  recognized  in  many  of 
the  states  under  constitutional  limitations  similar  to  those 
of  this  State.  The  Wisconsin  Constitution  (Article  VII, 
Section  3)  provides:  "The  Supreme  Court,  except  in 
cases  otherwise  provided  in  this  constitution,  shall  have 
appellate  jurisdiction  only" — and,  further,  that  it  shall 
have  power  to  issue  writs  of  habeas  coTpus,  mandamus, 
injunction,  quo  warranto,  certiorari,  and  other  original 
and  remedial  writs,  and  to  hear  and  determine  the  same. 
In  Cooper  v.  City,  34  Wis.  181,  in  discussing  the  power 
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of  the  Supreme  Court  to  issue  a  writ  of  injunction,  the 
court  holds  that  the  third  clause  of  that  section  of  the 
constitution,  relating  to  the  issue  of  writs,  has  reference 
only  to  the  exercise  of  original  jurisdiction,  namely,  to 
suits  commenced  in  that  court,  and  say  that,  as  incident 
to  the  full  and  proper  exercise  of  appellate  jurisdiction 
fai  cases  brought  up  by  writ  of  error  or  appeal,  the  power 
to  grant  the  writ  or  order  the  stay  of  proceedings  in 
these  cases  exists  without  an  express  grant.  To  the  same 
effect  is  Pe(yple  v.  Cook  Circuit  Court,  169  111.  201  (48 
N.  E.  717) ;  Kent  v.  Mahaffij,  2  Ohio  St.  498;  Yeoman 
V.  Lasley,  36  Ohio  St.  416;  Wagner  v.  Railway  Co.,  38 
Ohio  St.  32 ;  Leech  v.  State,  78  Ind.  570 ;  Jones  v.  City  of 
Little  Rock,  25  Ark.  284;  Doughty  v.  Railroad  Co., 
^  N.  J.  Eq.  630  (51  Am.  Dec.  267).  Mandamus  in  aid 
of  appellate  jurisdiction  is  recognized  by  this  court  in 
Che  Gong  v.  Steams,  16  Or.  219  (17  Pac.  871).  See, 
also,  Works,  Courts  &  Juris,  pp.  98,  171.  Therefore  we 
conclude  that  the  appellate  court  has  power,  as  incidental 
to  its  jurisdiction,  to  issue  a  restraining  order  when 
necessary  to  aid  or  protect  its  appellate  jurisdiction. 

2.  And  in  a  case  in  the  appellate  court,  in  which  a 
provisional  injunction  is  proper.  Section  420,  B.  &  C. 
Comp.,  is  equally  as  applicable  as  in  cases  in  the  circuit 
court.  In  such  cases  the  writ  should  be  allowed  only 
upon  filing  the  undertaking  provided  for  in  Section  419, 
B.  &  C.  Comp.    Elliott,  App.  Proc.  §  513,  says : 

"The  statute  makes  no  provision  as  to  the  procedure 
in  obtaining  a  restraining  order  or  injunction  on  appeal, 
but  the  practice  is  substantially  that  prescribed  for  the 
trial  court." 

Mr.  Justice  Johnson  in  Wagner  v.  Railway  Co.,  38 
Ohio  St.  40,  a  case  similar  to  this,  speaking  of  the  writ, 
quotes  Section  5572  of  the  Ohio  Code,  which  contains 
similar  provisions  to  Section  420,  B.  &  C.  Comp.,  and 
says:     "This  would  authorize  a  temporary  order  pend- 
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ing  the  litigation,  and  is  an  exercise  of  the  appellate 
power,  which  follows  the  case  into  whatever  court  it 
may  be  appealed,  or  taken  on  error,  as  part  of  the  appel- 
late jurisdiction  conferred  by  law." 

The  question  then  arises :  Is  this  a  proper  case  for 
the  issuance  of  such  a  writ?  It  cannot  be  allowed  simply 
for  the  protection  of  plaintiffs  from  damage  or  hardship. 
That  is  the  province  of  a  court  of  original  jurisdiction. 
It  is  said  in  Doughty  v.  Railroad  Co.,  7  N.  J.  Eq.  629,  636 
(51  Am.  Dec.  267),  that  the  issuance  of  such  a  writ  in 
aid  of  appellate  jurisdiction  "is  manifestly  a  very  high 
and  delicate  exercise  of  power — one  which  should  by  no 
means  be  exercised  as  a  matter  of  course,  but  only  upon 
the  most  imminent  necessity."  This  court  has  jurisdic- 
tion to  issue  this  writ  only  in  aid  of  or  to  protect  its 
appellate  jurisdiction,  and  for  no  other  purpose.  But  the 
threatened  enforcement  by  execution  of  the  judgment, 
which  is  the  subject  of  this  suit,  would  operate  to  satisfy 
the  judgment,  and  thus  nullify  any  decree  this  court 
might  render  relating  thereto,  or  at  least  render  such  a 
decree  difficult  of  enforcement.  As  said  in  Chegary  v. 
Scofield,  5  N.  J.  Eq.  525,  531 :  "We  can  do  nothing  but 
review  the  particular  order  or  decree  appealed  from, 
except  that,  *  *  where  the  Chancellor,  by  his  decree,  has 
loosened  a  man's  hands,  we  may,  by  a  preliminary  order, 
tie  them  up  again,  until  we  can  hear  the  appeal  and 
determine  whether  he  ought  to  be  let  loose  or  not" 

Therefore  we  are  of  the  opinion  that  this  is  a  proper 
case  for  issuance  of  the  writ  to  preserve  the  subject  of 
litigation  pending  the  hearing  on  the  merits;  and  a 
restraining  order  will  be  allowed,  as  prayed  for  in  the 
application,  upon  plaintiffs  filing  an  undertaking  in  this 
court,  as  provided  by  Section  418,  B.  &  C.  Comp.,  in  the 
sum  of  $500.  Petition  Allowi©. 
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On  the  Merits. 

[107   Pac.   460.] 

Statement  by  Mr.  Justice  King. 

This  is  a  suit  by  T.  A.  Livesley  and  John  J.  Roberts, 
co-partners  as  T.  A.  Livesley  &  Co.,  against  the  Krebs 
Hop  Company,  a  corporation,  for  an  accounting,  and  to 
enjoin  the  issuance  of  execution  and  collection  of  a  judg- 
ment, for  the  sum  of  $4,000,  in  a  certain  action,  wherein 
this  defendant  was  plaintiff  and  these  plaintiffs  were 
defendants.  The  facts  leading  up  to  the  controversy  are 
as  follows:  On  August  25,  1904,  the  parties  hereto 
entered  into  a  contract  in  writing,  wherein  Livesley  & 
Co.,  the  plaintiffs,  agreed  to  purchase,  and  the  Krebs 
Hop  Company,  defendant,  agreed  to  sell,  a  certain  quan- 
tity of  hops  therein  specified.  Under  this  contract  (see 
51  Or.  527,  528 :  92  Pac.  1084)  the  Krebs  Hop  Company 
agreed  to  sell  and  deliver  to  these  plaintiffs,  f .  o.  b.  cars 
Independence,  Or.,  or  f.  o.  b.  boat  Murphy's  Landing,  not 
later  than  the  15th  day  of  October,  during  each  of  the 
years  1905,  1906,  1907,  and  1908, 100,000  pounds  of  hops, 
the  hops  to  be  the  product  of,  and  grown  on,  the  Krebs 
Hop  Company's  Buena  Vista  farm,  sometimes  known  as 
the  Henderson  W.  Murphy  farm,  situated  in  Polk  County. 
The  contract  price  of  the  hops  was  14  cents  per  pound, 
to  be  paid  $2,000  between  the  1st  and  15th  day  of  April 
of  each  year,  $2,000  between  the  1st  and  15th  day  of 
May  of  each  year,  $6,000  between  the  1st  and  5th  day 
of  September  of  each  year,  and  $4,000  on  delivery  and 
acceptance  of  the  hops  by  the  buyer.  No  controversy 
respecting  compliance  with  the  contract  occurred  during 
the  year  1905,  but  on  November  4th  of  that  year  the 
Krebs  Hop  Company  executed  a  warranty  deed,  pur- 
porting to  convey  to  Ladd  &  Bush  the  entire  farm  upon 
which  the  hops  were  to  be  grown.    The  deed  was  recorded 
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11  days  later,  at  which  time  an  instrument  in  writing 
was  executed,  assigning  to  Ladd  &  Bush  all  payments 
to  accrue  to  it  under  the  hop  contract.  Subsequently 
Ladd  &  Bush  gave  notice  to  Livesley  &  Co.  that  all  moneys 
accruing  under  the  contract  must  be  paid  to  them,  and 
not  to  their  assignor.  After  some  correspondence  Livesley 
&  Co.  notified  Ladd  &  Bush  and  the  Krebs  Hop  Company 
in  writing,  to  the  effect  that  they  would  retire  from  and 
refuse  to  be  bound  by  the  contract.  The  Krebs  Hop  Com- 
pany, without  offering  to  deliver  any  hops,  on  May  19, 
1906,  brought  an  action  against  the  plaintiffs  on  the 
contract,  not  for  damages,  but  to  recover  and  secure, 
and  did  secure,  judgment  in  the  sum  of  $4,000  for  the 
April  and  May  installments,  Livesley  &  Co.  then  appealed 
to  this  court,  resulting  in  an  affirmance  of  the  judgment, 
and  on  April  30,  1908,  a  mandate  from  this  court,  affirm- 
ing the  judgment  in  the  court  below,  was  entered.  At 
the  time  of  the  commencement  of  this  suit  defendant 
was  threatening  to  issue  an  execution  against  plaintiff 
on  this  judgment;  hence  this  proceeding. 

The  complaint,  after  alleging  facts  in  substance  as 
above,  further  alleges,  in  effect:  That  during  the  year 
1906  no  hops  were  harvested  or  baled  on  the  premises 
described  in  the  contract  until  after  the  1st  day  of  Sep- 
tember of  that  year,  and  that  at  all  times,  from  the 
1st  day  of  September,  1906,  until  after  the  15th  day  of 
October,  1906,  hops,  of  the  kind  and  quantity  mentioned 
in  the  contract,  were  of  the  reasonable  market  value  of 
14  cents  per  pound.  That  defendant  company  did  not 
deliver  or  tender  to  the  plaintiffs  any  of  the  hops  raised 
upon  said  premises  in  the  year  1906,  but  raised  more 
than  100,000  pounds  of  hops,  which  it  retained  and  sold, 
and  for  which  no  accounting  or  offer  of  accounting  has 
been  made  to  plaintiffs.  That  on  April  30,  1908,  plain- 
tiffs made  to  defendant  the  following  tender  in  writing : 
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"To  Krebs  Hop  Company,  a  Corporation,  Salem,  Ore- 
gon: We,  the  undersigned,  T.  A.  Livesley  &  Co.,  do 
hereby  offer  to  pay  to  you  and  do  hereby  tender  to  you 
the  sum  of  $127.55  in  money  in  full  payment,  settlement 
and  satisfaction  of  that  certain  judgment  obtained  by 
you  against  T,  A.  Livesley  and  John  J.  Roberts,  doing 
business  under  the  name  of  T.  A.  Livesley  &  Co.,  in  the 
Circuit  Court  of  the  State  of  Oregon,  for  Marion  County, 
Department  No.  1,  on  the  16th  day  of  July,  1906,  for 
the  sum  of  $4,048.00  and  $39.30  costs  and  disburse- 
ments, as  appears  by  your  cost  bill  on  file  therein,  from 
which  said  judgment,  T.  A.  Livesley  &  Co.  appealed  to 
the  Supreme  Court  of  the  State  of  Oregon,  and  which 
said  judgment  was  affirmed  on  appeal  by  the  Supreme 
Court,  December  17,  1907.  This  tender  is  intended  to 
cover  any  loss  on  your  part  on  account  of  any  additional 
interest  you  may  have  had  to  pay  by  reason  of  our  failure 
to  pay  to  you  the  said  advances  sued  for  in  said  cause,  and 
also  your  costs  and  disbursements  in  the  Circuit  Court 
and  your  costs  and  disbursements  in  the  Supreme  Court 
and  legal  interest  thereon.  And  we  hereby  tender  to 
you  and  offer  to  pay  you  any  and  all  legal  damages,  if 
any,  which  may  have  resulted  to  you  in  the  year  1906 
on  account  of  our  failure  to  make  the  said  advances  to 
you  and  on  account  of  our  withdrawal  from  the  contract 
sued  on  therein,  and  we  hereby  demand  the  immediate 
cancellation  and  satisfaction  by  you  of  the  whole  of  the 
said  judgment.  Dated  at  Salem,  Oregon,  this  the  29th 
day  of  April,  1908.  T.  A.  Livesley  &  Co.,  by  John  J. 
Roberts." 

The  further  averments  in  the  complant,  so  far  as 
material  to  the  controversy,  are: 

"That  it  is  unjust  and  inequitable  and  unconscionable 
to  require  plaintiffs  to  pay  said  judgment  for  part  of  the 
purchase  price  of  said  hops,  when  the  defendant  has 
failed  and  neglected  to  deliver  to  plaintiffs  the  same  or 
any  part  thereof,  and  failed  and  neglected  to  account  to 
plaintiffs  therefor,  and  plaintiffs  would  be  unable  to  have 
any  redress  against  defendant  after  paying  said  judg- 
ment. That  the  said  action  was  brought  long  before  the 
time  mentioned  in  the  contract  for  the  delivery  of  the 
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hops  in  1906,  and  the  plaintiffs  could  not  make  any 
defense  thereto  on  account  of  nondelivery  of  the  hops, 
and  the  failure  of  defendant  to  make  any  accounting 
thereof  to  plaintiffs,  and  that  the  defendant  took  an 
unfair  and  unconscionable  advantage  of  plaintiffs  by 
suing  upon  the  contract,  instead  of  bringing  an  action 
for  damages  on  account  of  the  breach  thereof  on  the 
part  of  plaintiffs  for  not  making  said  advances  on  the 
purchase  price  of  said  hops.  That  the  only  damages  that 
could  have  resulted  to  defendant  on  account  of  the  fail- 
ure of  plaintiffs  to  pay  said  advances  sued  for  in  said 
action,  and  their  withdrawal  from  said  contract,  is  any 
additional  interest  it  might  have  had  by  reason  of  such 
failure  on  the  part  of  plaintiffs,  and  the  said  costs  and 
disbursements  and  legal  interest  thereon.  That  plain- 
tiffs have  no  knowledge  or  information  of  any  other 
damages  sustained  by  defendant  on  account  of  plaintiffs' 
said  failure  to  make  said  payments  on  said  contract  for 
the  year  1906,  or  on  account  of  their  withdrawal  from 
said  contract,  and  that  said  sum  of  $127.55  so  tendered 
to  defendant  will  cover  all  said  damages.  That  the  plain- 
tiffs do  hereby  tender  to  defendant  and  bring  into  court 
said  sum  of  $127.55  in  payment  and  satisfaction  of  said 
judgment  and  do  hereby  offer  to  pay  to  it  any  and  all 
additional  damages,  if  any,  which  may  have  resulted  to 
defendant  in  the  year  1906  on  account  of  their  failure 
to  make  said  advances,  and  on  account  of  their  with- 
drawal from  said  contract,  after  a  due  accounting  and 
the  amount  thereof  duly  ascertained  by  the  court.  At 
the  time  said  contract  was  entered  into  the  Krebs  Hop 
Company  was  the  owner  and  in  possession  of  the  lands 
described  in  said  contract  comprising  more  than  640 
acres  of  land  in  the  county  of  Polk,  State  of  Oregon,  and 
was  the  owner  also  of  other  lands  situate  in  Marion 
County,  Oregon,  a  part  of  which  was  planted  in  hops 
and  was  amply  able  to  fulfill  said  contract,  but,  subse- 
quent to  the  date  of  said  contract,  the  defendant  became 
involved,  and  on  or  about  the  4th  day  of  November,  1905, 
conveyed  the  lands  described  in  said  contract  and  tJie 
whole  thereof  and  also  all  other  lands  owned  by  it  in 
Marion  County,  Oregon,  and  plaintiffs  aver  that  they 
are  informed  and  believe,  and  therefore  allege,  that  the 
defendant  owns  no  property  in  Marion  County,  or  in 
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Polk  County,  or  elsewhere,  and  is  wholly  unable  to 
respond  in  damages  or  to  pay  or  discharge  any  judg- 
ment which  plaintiffs  might  recover  against  it  in  an 
action  at  law,  and  as  plaintiffs  are  informed  and  believe 
and  therefore  allege  the  defendant  is  insolvent.  That 
the  plaintiffs  have  no  plain,  speedy,  adequate,  or  any 
remedy  at  law,  and  will  be  irreparably  injured  without 
the  intervention  and  protection  of  a  court  of  equity. 
Wherefore  said  plaintiffs  pray  for  a  preliminary  injunc- 
tion of  this  honorable  court  against  the  defendant  herein, 
enjoining,  restraining,  and  prohibiting  it,  its  attorneys, 
agents,  servants,  and  employees  from  applying  for  a  writ 
of  execution  for  its  collection  of  said  judgment  and 
mandate,  and  that  the  clerk  of  said  court  be  enjoined 
and  restrained  from  issuing  said  writ  of  execution,  and 
that  the  sheriff  be  also  enjoined  and  restrained  from 
executing  any  such  writ  of  execution  which  is  or  shall 
at  any  time  be  placed  in  his  hands  for  service,  and  that 
said  defendant  be  enjoined  and  restrained  from  collect- 
ing said  judgment,  and  that  on  the  final  determination 
of  this  suit  that  plaintiffs  be  granted  a  decree  herein 
setting  aside,  cancelling,  and  satisfying  said  judgment 
and  mandate  upon  plaintiffs  paying  said  damages,  and 
that  plaintiffs  have  judgment  against  said  defendant  for 
their  costs  and  disbursements  of  this  suit,  and  for  such 
other  further  or  different  order  in  the  premises  as  to  the 
court  shall  seem  meet  with  equity  and  good  conscience." 

To  this  complaint  defendant  answered,  admitting  the 
execution  of  the  contract  alluded  to,  the  trial  of  the 
action,  and  obtaining  of  the  judgment  alleged  in  the  com- 
plaint, but  denied  each  and  every  other  allegation  in  the 
complaint,  except  the  service  of  the  notice  in  writing  on 
April  30,  1908,  as  set  out  therein,  and  as  an  affirmative 
defense,  in  substance,  avers  that  since  February  1,  1906, 
plaintiffs  have  wrongfully  claimed  and  maintained  that 
defendant  committed  a  breach  in  the  contract,  and  has 
wrongfully  claimed  the  contract  was  null  and  void  (in 
support  of  which  reference  is  made  to  the  decision  of  the 
Supreme  Court,  51  Or.  527  [92  Pac.  1084] )  ,on  the  grounds 
that  the  contract  so  made  was  untenable ;  that  in  addition 
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■  the  actions  referred  to  in  the  complaint  defendant  had 
■covered  judgment  against  plaintiffs  in  the  sum  of 
>,000,  with  coats  added,  for  plaintiffs'  failure  to  per- 
irm  their  part  of  the  contract  during  the  year  1907, 
hich  judgment  is  now  unsatisfied,  and  from  which  T. 
.  Livesley  &  Co.,  the  plaintiffs,  have  prosecuted  an 
jpeal  to  the  Suoreme  Court ;  that,  in  addition  to  other 
images  incurred,  by  reason  of  plaintiffs'  failure  to  com- 
ly  with  the  contract,  the  defendant  has  incurred  heavy 
tpenaes  in  the  sum  of  $2,000  for  attorney's  fees,  dia- 
jrsed  by  appellants  in  the  several  actions;  that  the 
resent  suit  is  instituted  for  the  purpose  of  delay,  and 
ith  the  view  of  requiring  defendant  to  incur  further 
cpense,  for  which  reason  dismissal  of  the  suit  is 
2manded.  A  demurrer  was  interposed  to  the  new  mat- 
:r  in  the  answer,  on  the  grounds  that  it  did  not  state 
lets  sufficient  to  constitute  any  answer,  but  was 
/erruled. 

A  reply  followed,  admitting,  in  effect,  that  since 
ebruary,  1906,  plaintiffs  maintained  that  defendant  had 
>mmitted  a  breach  of  the  contract,  as  stated  in  the 
>mplaint,  and  that  in  March,  1906,  they  gave  notice  of 
iscission  on  their  part  of  the  contract ;  that  the  Supreme 
ourt  had  decided  as  alleged ;  that  judgment  was  obtained 
ir  the  $6,000  damages  as  averred,  and  from  which  an 
ppeal  is  pending,  in  reference  to  which  appeal  it  is 
lleged  that  plaintiffs  gave  an  undertaking  for  stay  of 
roceedings.  Plaintiffs  then  deny  any  knowledge  or 
[formation  respecting  the  $2,000  additional  damages  for 
ttorney's  fees,  etc.,  or  that  tjiis  proceeding  is  instituted 
>r  delay,  etc.  The  cause  was  tried  before  the  court, 
^suiting  in  a  decree  of  dismissal  of  the  suit,  including 

dissolution  of  the  temporary  restraining  order,  pre- 
iously  issued,  from  which  this  appeal  is  prosecuted, 
ending  the  appeal  an  ex  parte  application  was  made  to 
lis  court  for  an  order,  restraining  defendant  from  pro- 
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ceeding  with  the  collection  of  the  judgment,  and  asking 
that  its  enforcement  be  enjoined  until  the  final  deter- 
mination hereof,  which  order  was  granted.  See  Livesley 
V.  Krebs  Hop  Co.,  97  Pac.  718.  AFFIRMED. 

For  appellants  there  was  a  brief  over  the  names  of 
Messrs.  Teal  &  Minor  and  Mr.  William  M.  Kaiser,  with 
oral  arguments  by  Mr.  Joseph  N.  Teal  and  Mr.  Kaiser. 

Por  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  John  A.  Carson  and  Mr.  Thomas  Brown. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

4.  The  sufficiency  of  the  judgment  sought  to  be 
enjoined  is  not  questioned,  nor  does  this  proceeding  seek 
in  any  manner  to  set  aside,  change,  or  modify  it.  Plain- 
tiffs base  their  claim  for  an  accounting  upon  the  value 
of  the  hops  on  October  15,  1906,  the  date  provided  in 
the  contract  for  the  delivery  of  the  quantity  agreed  to 
be  purchased.  The  value  on  and  about  that  date  by 
uncontradicted  testimony  is  shown  to  have  been  from 
14  to  15  cents  per  pound.  No  averment  is  made,  nor 
is  it  disclosed,  that  plaintiffs  were  willing  and  able  to 
receive  the  hops  at  that  time.  In  fact,  it  is  unquestioned 
that,  whether  able  to  do  so  or  not,  they  were  unwilling 
to  receive  them.  A  written  notice  had  been  given  by 
plaintiffs  to  the  Krebs  Company  in  the  spring  of  1906 
to  the  effect  that  they  had  withdrawn  from  the  contract, 
and  would  thereafter  refuse,  in  any  manner,  to  be  bound 
thereby.  This  notice  was  supplemented  and  further  kept 
in  force  by  the  prosecution  of  the  appeal  in  the  action, 
in  which  the  judgment  was  secured,  which  proceeding 
was  not  disposed  of  until  April  28,  1908;  also  by  the 
additional  feature  of  refusing  to  accept  the  crop  agreed 
to  be  purchased  for  the  year  1907,  on  account  of  which 
a  judgment  in  defendant's  favor  for  $6,000  damages  was 
finally  secured.    See  55  Or.  227  (104  Pac.  3).    No  issue 
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is  presented  relative  to  the  value  of  the  hops  at  the  time 
any  part  thereof  was  sold  by  defendant,  nor  does  it  appear 
that  any  claim  is  made  upon  that  basis.  It  does  appear 
from  the  evidence,  however,  that  the  hops  were  kept 
until  the  spring  of  1907,  at  which  time  a  large  part  was 
sold,  and  that  they  were  then  worth  on  the  market  seven 
cents  per  pound;  but  what  was  received  for  them  is 
not  disclosed.  It  is  also  stated,  and  unquestioned,  that  at 
the  time  of  the  entry  of  the  mandate  April  30,  1908,  the 
hops  held  over  from  1906,  and  remaining  unsold,  were 
worth  from  2  to  2^4  cents  per  pound.  It  further  appears 
without  contradiction  that  on  October  15,  1906,  and  until 
a  part  thereof  was  sold,  defendant  company  had  all  the 
hops  on  hand,  ready  for  delivery  if  demanded,  but  that 
no  demand  was  made  therefor,  and  that  no  offer  was 
made  to  deliver  them.  We  are  of  the  opinion  that  under 
this  state  of  facts,  after  refusal  and  continued  refusal 
to  recognize  the  contract  as  being  in  force,  or  to,  in  any 
manner,  comply  with  the  terms  of  the  contract,  plaintiffs 
are  precluded  in  a  court  of  equity  from  demanding  a 
settlement  upon  the  basis  stated.  While  the  court  had, 
contrary  to  their  contention,  held  the  contract  effective, 
it  would  be  inequitable  to  hold  the  Krebs  Company  to  an 
accounting  on  the  basis  demanded. 

5.  The  course  pursued  by  plaintiffs  during  all  the  time 
prior  to  April  30,  1908,  was,  in  effect,  to  say  to  the  Krebs 
Company : 

"You  own  the  hops.  We  do  not,  nor  will  we  receive 
them." 

And,  although  the  Krebs  Company  was  at  the  same 
time  contending  for  its  money  and  that  plaintiffs  should 
accept  the  hops,  it  was  not  bound  to  sell  the  crop  for  the 
security  and  protection  of  purchasers,  who  were  refusing 
to  recognize  that  they  had  any  interest  therein.  Under 
these  circumstances,  it  was  for  the  Krebs  Company  to 
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decide  whether  it  would  sell  the  hops  and  retain  the  pro- 
ceeds, awaiting  the  final  outcome  of  the  pending  litiga- 
tion, or  hold  the  hops  in  readiness  for  delivery  at  the 
termination  thereof,  and  only  in  case  of  fraud,  or  for  an 
abuse  of  discretion,  neither  of  which  is  alleged  or  shown, 
could  it  be  held  accountable  for  any  greater  sum  than 
received  therefor. 

6.  It  is  well  settled  that  under  the  facts  here  presented 
it  was  not  incumbent  upon  the  defendant,  in  order  to 
avoid  responsibility  insisted  upon  for  retention  of  the 
hops,  to  tender  a  delivery  thereof  on  the  date  specified 
in  the  contract;  for,  as  stated,  plaintiffs  were  refusing 
to  accept,  and  ha  J  not  in  any  way  signified  a  change  of 
heart  in  relation  thereto,  and  the  law  does  not  con- 
template the  doing  of  a  vain  or  useless  act.  Newmark, 
Sales,  §  245;  Catlin  v.  Jones,  48  Or.  158  (85  Pac.  515) ; 
GtaOaume  v.  K.  S.  D.  Land  Co.,  48  Or.  400  (86  Pac.  883 : 
88  Pac.  586) ;  Smith  Bros.  v.  Wheeler  &  Simmons,  7  Or. 
52  (33  Am.  Rep.  698)  ;  West  v.  Washington  Ry.  Co.,  49 
Or.  436,  449  (90  Pac.  666) ;  Merrill  v,  Hexter,  52  Or. 
138,  144  (94  Pac.  972:  96  Pac.  865) ;  Wagner  v.  Supreme 
Lodge  K.  of  L.  of  H,,  128  Mich.  660,  667. 

7.  In  the  absence,  then,  of  any  showing  of  fraud  in 
holding  the  hops  past  the  14  cent  per  pound  market, 
plaintiffs,  not  only  by  their  failure  to  establish  their  will- 
ingness and  ability  to  receive  them,  but  by  their  written 
notice  and  continued  determination  that  they  would  not 
accept  them,  are  precluded  from  insisting  upon  a  settle- 
ment on  the  basis  demanded.  If  the  Krebs  Company 
had  acted  wrongfully  in  holding  the  hops,  it  would  have 
been  liable  for  the  highest  market  price  between  the  date 
provided  for  the  delivery  and  time  of  actual  sale  thereof. 
Earner  v.  Hathaway,  33  Cal.  117;  Learock  v.  Paxson, 
208  Pa.  602  (57  Atl.  1097).  But  the  defendant  was  not 
a  wrongdoer ;  hence  that  rule  cannot  be  invoked  against 
it.    If  defendant  had  held  the  hops  until  the  close  of  the 
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litigation  then  pending,  Livesley  &  Co.  would  have  been 
entitled  to  the  hops  only;  and,  if  not  on  hand,  then  the 
Krebs  Company,  assuming  plaintiffs  could  maintain  a 
suit  for  that  purpose,  would  be  required  to  account  for 
the  moneys  received  therefor.  The  evidence  before  us  is 
inadequate  for  an  accounting  on  that  basis.  In  fact,  the 
course  pursued  at  the  trial,  as  well  as  in  this  court, 
clearly  manifests  an  intention  to  rely  solely  upon  the 
value  of  the  hops  on  or  about  October  15,  1906.  The 
reason  for  such  sole  reliance  is  obvious;  for  the  market 
value  of  the  hops  at  the  date  of  the  sale  was  seven  cents, 
and  of  those  on  hand  at  entry  of  mandate  in  the  action, 
wherein  the  judgment  was  secured,  but  2V^  cents  per 
pound,  disclosing  a  loss  to  defendant. 

8.  Counsel  for  defendant  insist  that,  under  the  pro- 
visions of  Section  559,  B.  &  C.  Comp.,  a  ten  per  cent 
penalty  should  be  imposed.  We  are  unable  to  accede  to 
this  view.  The  legal  problems  presented  we  have  not 
found  easy  of  solution,  and  are  of  a  ctess  concerning 
which  eminent  counsel  may  differ,  as  they  appear  to  do 
in  this  instance.  The  suit  was  manifestly  instituted  and 
prosecuted  in  good  faith,  and  accordingly  does  not  come 
within  the  statute  invoked. 

The  decree  of  the  court  below  is  affirmed,  and  the 
restraining  order  here  issued  dissolved. 

Affirmed:  Restraining  Order  Dissolved. 

Mr.  Justice  Slater,  having  been  of  counsel  in  the 
former  proceeding,  did  not  participate  herein. 
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Decided    Dec.    13.    1910. 

On  Petition  for  Rehearing. 

[112   Pac.    1.] 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 
Mr.  Justice  Eakin  and  Mr.  Justice  McBride  dis- 
senting. 

9.  After  a  careful  re-examination  into  the  merits  of 
this  cause  on  rehearing,  we  are  unable  to  recede  from 
our  views  as  expressed  in  our  former  opinion.  If  there 
is  any  error  in  the  proceedings,  it  is  the  sustaining  of 
the  judgment  entered  in  the  first  instance.  The  writer 
is  inclined  to  the  view  that  plaintiff  in  that  proceeding 
should  have  been  required  to  sue  in  tort  and  not  on  con- 
tract, as  was  done  in  the  subsequent  action,  in  which 
the  judgment  was  sustained  on  appeal.  See  Krebs  Hop 
Co.  V.  Livesley,  55  Or.  227  (104  Pac.  3.)  But  this  rem- 
edy, the  court  held,  was  not  insisted  upon  in  the  trial 
court ;  hence  waived :  Krebs  Hop  Co.  v.  Livesley,  51  Or. 
527  (92  Pac,  1084).  Whatever  may  now  be  our  view 
upon  this  question  of  practice  is  unimportant,  for  the 
rule  there  announced,  as  held  in  the  case  first  cited,  has 
become  the  law  of  this  case,  to  avoid  which  no  remedy 
is  available.  To  sustain  the  contention  that  defendant, 
at  the  date  for  delivery  mentioned  in  the  contract,  was 
obliged  to  offer  to  deliver  the  hops,  would  amount  to  an 
overruling  of  all  the  previous  decisions  of  this  court  cited 
in  our  former  opinion  herein,  to  the  effect  that  an  offer 
after  its  refusal  is  unnecessary,  as  well  as  to  disregard 
the  rules  announced  in  the  two  decisions  above  cited. 
That  this  should  not  be  done  is  elementary.  The  rules 
by  which  the  duty  of  a  seller  toward  a  buyer  repudiating 
a  contract  of  the  class  giving  rise  to  this  controversy  is 
determined  is  clearly  and  concisely  stated  by  Mr.  Justice 
Martin,  who  in  the  case  of  Moore  v.  Potter,  155  N.  Y. 
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481   (50  N.  E.  271:  63  Am.  St.  Rep.  692),  in  speaking 
for  the  court,  says  : 

"It  is  well  established  by  the  decisions  of  this  court 
that  a  vendor  of  personal  property,  when  the  vendee  has 
declined  to  take  the  property  and  pay  for  it,  ordinarily 
has  the  choice  of  any  of  three  methods  to  indemnify  him- 
self against  loss:  (1)  He  may  store  or  retain  the  prop- 
erty for  the  vendee  and  sue  him  for  the  entire  purchase 
price.  (2)  He  may  sell  the  property  and  recover  the 
difference  between  the  contract  price  and  the  price 
obtained  upon  a  resale.  Or  (3)  he  may  keep  the  property 
as  his  own,  and  recover  the  difference  between  the  market 
value  at  the  time  and  place  of  delivery  and  the  contract 
price." 

Had  defendant,  after  awaiting  the  actual  sale  of  the 
hops  (which  sale,  under  the  circumstances,  was  made 
within  a  reasonable  time),  brought  an  action  for  dam- 
ages against  plaintiffs,  then  plaintiffs  might  have  availed 
themselves  of  the  defense  that  the  market  price  on  the 
date  of  contemplated  delivery  was  adequate  to  offset  the 
claim,  and  thereby  have  constituted  a  defense  thereto, 
but  that  is  not  the  situation  here.  Should  we  assume,  as 
contended  by  plaintiffs,  that  the  property  was  not  retained 
by  defendant  for  plaintiffs,  then,  as  indicated  in  the 
action  in  which  this  judgment  was  procured,  the  remedy 
should  be  an  action  for  damages.  Under  all  the  adjudi- 
cations between  the  parties,  this  court  has  held  the  con- 
tract severable  and  plaintiffs  liable  in  a  separate  action 
on  each  breach  thereof.  Suppose  that  defendant  had 
followed  the  proper  course  by  bringing  an  action  for 
damages  only,  and  had  obtained  a  judgment,  it  would 
hardly  be  argued  that  the  judgment  thus  procured  must 
be  canceled  on  the  grounds  and  in  the  manner  asserted 
in  this  proceeding.  Had  the  question  been  raised  at  the 
trial  in  the  first  instance,  defendant  would  have  been 
required  to  sue  for  damages,  and  a  judgment  would  have 
been  procured  therefor,  but,  this  feature  being  waived. 
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the  judgment  involved,  serving  the  same  purpose,  was 
secured.  It  is  difficult,  therefore,  to  conceive  on  what 
theory,  or  under  what  rule  of  practice  or  law,  a  judg- 
ment in  tort,  which  would  not  have  been  canceled,  must 
be  annulled  when  the  same  result  by  judicial  decision  has 
been  recognized  as  being  properly  secured  on  contract. 
Again,  there  is  nothing  in  the  pleadings  to  indicate 
that  plaintiffs  were  either  ready  or  willing  to  receive  the 
hops  at  the  date  fixed  by  the  contract  for  their  delivery, 
or  that,  in  lieu  thereof,  they  would  have  accepted  the 
money  received  therefor  had  the  hops  been  sold.  The 
injury  complained  of  is  a  result  of  plaintiffs'  default. 
Then,  in  the  absence  of  fraud  or  wrongful  intent,  shall 
defendant  be  held  bound  to  cancel  a  judgment  legally 
acquired  by  reason  of  the  fact  that  on  October  15th 
it  did  not  choose  to  become  the  agent  of  plaintiffs, 
and  sell  the  property  which  plaintiffs  at  all  times 
insisted  did  not  belong  to  them?  To  recognize  the 
rule  contended  for  by  plaintiffs  would  be  to  permit  the 
party  most  in  fault  to  take  advantage  of  his  own  mis- 
take, to  the  prejudice  of  the  one  least  in  fault,  and  whose 
fault,  if  any,  consisted  in  an  error  of  judgment  as  to  the 
best  or  most  profitable  time  to  dispose  of  the  property. 
Had  defendant  sold  the  hops  on  the  15th  day  of  October 
at  the  then  market  price  of  14  cents  per  pound,  and  had 
hops  of  that  class  on  the  date  of  the  final  determination 
of  the  suit  been  worth  50  cents  per  pound,  plaintiffs 
would  have  been  in  equally  as  good  standing  in  a  court 
of  equity  to  demand  an  accounting  against  defendant,  as 
now  to  insist  that,  after  placing  defendant  where  it  could 
not  deliver  to  plaintiffs,  it  must  be  held  bound  to  cancel 
a  judgment,  the  validity  of  which  is  unquestioned,  merely 
because  plaintiffs  might  have  found  a  purchaser  at  the 
market  price  on  October  15th.  It  will  thus  be  seen  that 
defendant  as  a  result  of  plaintiffs'  course  was  at  best 
placed  in  a  perplexing  position,  and,  in  the  absence  of 
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fraud,  should  not  in  equity  be  required  to  suffer  a  loss, 
as  a  result  of  giving  faith  to  the  declarations  of  plain- 
tiffs' agents,  merely  because  such  agents  subsequently 
changed  their  minds.  Saying  that  plaintiffs  have  received 
nothing  or  will  receive  nothing  for  the  $4,000  for  which 
the  judgment  has  been  secured,  is  of  no  avail,  for,  admit- 
ting this  contention,  it  must  also  be  conceded  that  defend- 
ant after  receiving  this  sum  will  still  be  the  loser  on  the 
contract  as  a  result  of  plaintiffs'  rescission  thereof. 

The  authorities  relied  upon  by  plaintiffs  are  cases 
where  the  complainants  were  prevented  by  fraud  or 
accident,  unmixed  with  any  fraud  or  negligence  in  them- 
selves or  their  agents  from  procuring  the  relief  desired, 
under  which  circumstances  courts  of  equity  are  author- 
ized to  enjoin  an  adverse  party  from  enforcing  a  judg- 
ment. But  these  conditions  are  wanting  here,  and  the 
cases  relied  on  are  accordingly  not  in  point.  The  com- 
plaint recites  that  defendant  neither  delivered  the  hops 
nor  accounted  for  the  proceeds.  As  shown,  the  question 
of  delivery  is  out  of  the  case.  If  plaintiffs  can  recover 
at  all,  it  must  be  on  the  basis  of  an  accounting  for  the 
proceeds  received  from  the  sale,  which,  as  before  indi- 
cated, on  account  of  the  sale  being  at  a  loss,  would  avail 
plaintiffs  nothing.  At  the  oral  argument  it  was  admitted 
and  we  think  properly,  that  plaintiffs  under  the  showing 
made  are  not  entitled  to  recover  anything  on  that  basis, 
and  "have  no  enforceable  claim  against  the  defendant"; 
it  being  urged  that,  on  account  of  the  market  price 
of  the  hops  equalling  the  contract  price  on  the  date 
of  intended  delivery,  the  judgment  should  in  equity 
be  canceled.  But  we  are  not  conscious  of  any  sys- 
tem of  reasoning  by  which  it  can  be  held  that  a  valid 
and  subsisting  judgment  may  in  equity  be  canceled  by  a 
nonenf  orceable  claim.  There  is  no  doubt  as  to  the  sound- 
ness of  the  contention  that  defendant  had  the  right  to 
hold  the  hops  until  the  agreed  date  of  delivery,  and  then 
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resell  them  and  hold  the  purchaser  for  the  loss  occa- 
sioned thereby,  but  it  does  not  follow,  nor  do  the  author- 
ities go  to  the  extent  of  holding,  that  defendant  under 
the  facts  was  bound  to  pursue  this  course.  It  was  only 
one  of  defendant's  privileges,  and  not  a  necessary  course, 
especially  in  view  of  the  fact  that  the  purchasers,  through 
their  failure  to  comply  with  the  contract,  placed  the  seller 
in  the  embarrassing  position  of  determining  upon  the 
safest  course  to  pursue  in  order  to  escape  loss. 

Considered  from  any  standpoint,  defendant  is  least 
in  fault,  and  the  misfortune,  if  any,  must  fall  to  the  lot 
of  those  to  whose  acts  the  conditions  complained  of  are 
directly  traceable — the  plaintiffs.  Under  the  most  favor- 
able view  possible  to  plaintiffs,  more  cannot  be  said  than 
that  as  between  them  and  defendant,  their  equities  are 
equal,  and,  being  so,  the  law  must  prevail.  The  law 
gives  to  defendant  the  judgment,  and  under  the  issues 
and  showing  made,  a  court  of  equity  is  powerless  to 
annul  it. 

10.  Mr.  Chief  Justice  MooRE  concurs  in  the  foregoing 
opinion,  and  Mr.  Justice  Eakin  and  Mr.  Justice  McBRmE 
dissent.  Mr.  Justice  Slater  being  of  counsel  in  the  court 
below,  did  not  sit.  The  court  being  equally  divided,  the 
decree  of  the  trial  court  is  affirmed.  Affirmed. 

Mr.  Justice  Eakin  delivered  the  following  dissenting 
opinion. 

I  examined  this  case  upon  the  record  and  briefs  at 
the  time  the  opinion  was  written  and  fully  concurred 
therein,  but,  upon  further  examination  of  the  case,  1 
have  determined  that  the  conclusion  of  the  opinion  is 
wrong. 

It  appears  that  the  plaintiffs  sought  to  cancel  the  con- 
tract before  any  payment  by  them  was  made  thereon. 
Defendant,  however,  refused  to  acquiesce  therein  or  per- 
mit plaintiffs  to  rescind.     For  the  purpose  of  enforcing 
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the  contract,  defendant  brought  an  action  in  the  circuit 
court  to  recover  the  two  advance  payments  overdue,  and 
recovered  judgment,  which,  in  effect,  adjudged  that  plain- 
tiflfs  could  not  repudiate  the  contract,  but  must  perform 
it.  Thus  the  effect  of  the  judgment  of  the  court  and 
defendant's  conduct  was  that  the  contract  continued  in 
full  force.  Therefore  plaintiffs  were  also  bound  to  fulfill 
it.  By  reason  thereof  defendant  has  waived  plaintiffs' 
default  in  payment  as  constituting  a  forfeiture,  and  has 
insisted  upon  performance,  notwithstanding  the  default. 
When  the  judgment  was  rendered  against  these  plaintiffs 
for  such  pajonents,  they  stood  in  the  same  position  as 
if  they  had  made  the  payment  long  after  maturity;  the 
delay  having  been  waived  by  defendant.  In  other  words, 
the  effect  of  the  judgment  was  not  a  recovery  upon  a 
forfeiture,  but  was  a  determination  that  plaintiffs,  so 
far  as  these  two  payments  were  concerned,  were  entitled 
and  required  to  proceed  with  the  contract,  and  therefore 
defendant  also  was  bound  to  perform.  If,  upon  the  aban- 
donment of  the  contract  by  these  plaintiffs,  defendant 
had  treated  it  as  a  breach  and  had  sought  only  indemnity 
therefor,  it  would  not  have  been  necessary  for  defendant 
to  make  a  tender  of  the  hops,  or  otherwise  proceed  with 
performance  of  the  contract.  But  as  defendant  refused 
to  permit  plaintiffs  to  abandon  the  contract,  demanded 
performance,  and  secured  the  judgment  aiding  them  to 
enforce  it,  it  was  its  duty  also  to  perform.  It  could  not 
while  enforcing  the  contract  against  plaintiffs  treat  it 
as  forfeited  or  abandoned  by  them  or  ignore  it  itself.  To 
avoid  default  on  its  own  part,  therefore,  it  was  necessary 
to  make  a  tender  of  the  hops  as  a  step  in  its  further 
enforcement  against  plaintiffs. 

In  Lake  Shore  &  M.  S.  R.  Co.  v.  Richards,  152  111.  59, 
(38  N.  E.  773:  30  L.  R.  A.  33),  the  court  in  discussing 
the  rights  of  the  parties  in  case  of  a  breach  by  one  say : 
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"It  is  well  settled  that  where  one  party  repudiates  the 
contract,  and  refuses  longer  to  be  bound  by  it,  the  injured 
party  has  an  election  to  pursue  either  of  three  remedies : 

(1)  He  may  treat  the  contract  as  rescinded,  and  recover 
upon  quantum  meruit,  so  far  as  he  has  performed;  or 

(2)  he  may  keep  the  contract  alive  for  the  benefit  of 
both  parties,  being  at  all  times  himself  ready  and  able 
to  perform,  and  at  the  end  of  the  time  specified  for  per- 
formance sue  and  recover  under  the  contract;  or  (3)  he 
may  treat  the  repudiation  as  putting  an  end  to  the  con- 
tract for  all  purposes  of  performance,  and  sue  for  the 
profits  he  would  have  realized  if  he  had  not  been  pre- 
vented from  performing." 

This  defendant  has  elected  to  rely  upon  the  second 
remedy  above  mentioned,  to  keep  the  contract  alive  for 
the  benefit  of  both  parties,  and  at  the  time  for  the 
delivery  of  the  hops  it  must  have  tendered  them.  In 
Radish  v.  Young,  108  111.  170  (43  Am.  Rep.  548),  a  con- 
tract was  made  for  the  future  delivery  of  grain,  and  the 
next  day  the  purchasers  gave  notice  that  they  would  not 
be  bound  by  the  contract,  and  the  question  was  whether 
such  notice  created  a  breach  of  the  contract,  or  whether, 
notwithstanding  the  notice,  the  seller  had  the  legal  right 
to  wait  until  the  day  for  delivery  under  the  contract 
and  then  resell  and  charge  the  purchaser  with  the  differ- 
ence, and  it  was  held  that  the  seller  was  not  bound  to 
act  upon  the  notice,  but  was  entitled  on  the  day  for 
delivery  fixed  by  the  contract  to  tender,  resell,  and  charge 
the  purchaser  with  the  difference.  It  is  said  in  John- 
stone  V.  Milling,  L.  R.  16  Q.  B.  Div.  460,  that  the  real 
operation  of  a  renunciation  of  the  contract  gives  the 
other  party  the  right  of  electing,  either  to  treat  the 
declaration  as  brutum  fulmen  and  holding  fast  to  the 
contract,  to  wait  till  the  time  for  its  performance  has 
arrived,  or  to  act  upon  it  and  treat  it  as  a  final  termina- 
tion of  the  contract.  In  the  latter  case  he  may  recover 
upon  the  breach  at  once.     In  Frost  v.  Knight,  L.  R.  7 
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Exch.  Ill,  it  is  said  that  the  promisee  may,  if  he  pleases, 
treat  the  notice  of  intention  as  inoperative  and  await 
the  time  when  the  contract  is  to  be  executed,  and  then 
hold  the  other  party  responsible  for  all  the  consequences 
of  nonperformance,  *'but  in  that  case  he  keeps  the  con- 
tract alive  for  the  benefit  of  the  other  party  as  well  as 
his  own.  He  remains  subject  to  all  his  obligations  and 
liabilities  under  it,  and  enables  the  other  party  not  only 
to  complete  the  contract,  *  *  but  also  to  take  advantage 
of  any  supervening  circumstance  which  would  justify  him 
in  declining  to  complete  it,"  such  as  the  default  of  the 
other  party. 

In  this  case  defendant  was  required  either  to  act  upon 
the  renunciation  by  plaintiffs  as  final  and  recover  upon 
it  as  a  breach,  or,  as  it  attempted  to  do,  ignore  it  and 
keep  the  contract  alive  for  the  benefit  of  both  parties 
by  fulfilling  the  contract  on  its  part ;  but  it  failed  to  per- 
fect this  remedy,  not  having  tendered  the  hops  on  the 
day  for  delivery,  and  thereafter  having  sold  them  at 
plaintiffs'  risk.  Defendant  could  not  hold  the  hops  more 
than  a  reasonable  time  beyond  the  date  for  delivery  before 
selling  them.  If  it  held  them,  awaiting  a  rise  in  price, 
it  did  so  at  its  own  risk,  and  not  that  of  the  plaintiffs. 
Sutherland,  Damages  (3  ed.)  §  647,  says,  that  on  the  fail- 
ure of  the  vendee  to  receive  the  property  the  measure 
of  the  vendor's  damage  is  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  and 
place  of  the  breach,  and  that  this  market  value  may  be 
ascertained  and  fixed  by  a  resale  within  a  reasonable 
time,  which  means  the  earliest  practicable  period  after 
the  time  for  delivery.  And,  if  there  is  a  market  value 
for  the  property,  he  cannot  keep  it  for  a  rise  in  price  at 
the  vendee's  risk.  Sutherland,  Damages  (3  ed.)  §570; 
Jochams  v.  Ong.  45  La.  Ann.  1289  (14  South.  247) ;  Gehl 
V.  Milwaukee  Prod^ice  Company,  116  Wis.  263  (92 
N.  W.  26). 
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Plaintiffs  have  received  nothing  for  the  $4,000  for 
which  defendant  has  obtained  judgment.  The  liability 
upon  which  the  judgment  was  based  was  the  contract  for 
money  to  be  advanced  upon  the  hops,  and,  plaintiffs  hav- 
ing been  held  bound  to  fulfill  the  contract,  equity  will 
require  defendant  also  to  fulfill  it  by  accounting  for  the 
hops,  according  to  the  rules  above  stated;  and  now, 
because  plaintiffs  have  received  nothing  for  the  $4,000 
for  which  judgment  was  rendered,  equity  will  see  that 
they  are  only  required  to  pay  such  sum  upon  the  judg- 
ment as  will  compensate  defendant  for  all  damages  suf- 
fered by  reason  of  plaintiffs'  refusal  in  the  first  place  to 
perform.  If  defendant  were  seeking  to  recover  on  the 
contract,  plaintiffs'  repudiation  of  it  would  have  excused 
defendant  from  the  necessity  of  a  tender;  but  defend- 
ant is  not  acting  upon  plaintiffs'  repudiation.  It  has 
insisted  upon  performance  and  the  court  has  decided 
that  plaintiffs  must  perform.  Therefore  the  situation 
is  changed.  Not  only  may  plaintiffs  have  desired  to  pro- 
ceed with  the  contract,  but  it  is  already  determined  for 
them,  both  by  defendant  and  the  court,  that  they  must 
do  so,  and  the  writer  of  this  opinion  deems  that  a  tender 
of  the  hops  was  necessary ;  but,  even  if  unnecessary,  as 
held  in  the  opinion,  that  is  all  that  is  waived.  Defendant 
must  sell  within  a  reasonable  time  or  hold  the  hops  at 
its  own  risk.  The  measure  of  its  damage  is  the  difference 
in  value  between  the  contract  price  and  the  market  value 
at  the  time  for  the  delivery  and  the  collection  of  the 
judgment  beyond  that  amount  should  be  perpetually 
enjoined.  It  appears  from  the  record  that  at  the  time 
for  delivery  the  hops  were  worth  the  contract  price. 
Therefore  the  decree  should  be  reversed  and  one  rendered 
here,  requiring  plaintiffs  to  pay  to  defendant  all  costs 
and  disbursements  incurred  by  it  in  the  law  action  as 
specified  in  their  written  tender,  and  that  the  judgment 
be  canceled. 

Mr.  Justice  McBrh)E  concurs  in  this  dissent. 
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Argued  November  7,   decided  December   13,   1910. 

LONEY  V.  SCOTT. 

[112  Pac.  172:  32  L.  R.  A.   (N.  S.)   466.] 
Mines   and   Minbrai^ — Lands   Open  to   Location — ^Withdrawals. 

1.  Under  Act  Congrress  June  17,  1902,  c.  1093,  |  3,  32  Stat.  388 
(U.  S.  Comp.  St.  Supp.  1909,  p.  597),  directing  the  Secretary  of  the 
Interior  (1)  to  withdraw  from  entry  the  lands  for  any  irrigration  works 
contemplated  by  the  act,  and  (2)  authorizing  him  to  withdraw  any  lands 
believed  to  be  susceptible  of  irrigation  from  such  works,  withdraw^als 
under  the  first  clause  are  not  subject  to  location  for  mining  purposes, 
being  reserved  for  government  use,  while  lands  withdrawn  under  the 
second  clause  are  disposed  of  only  for  homesteads*  and  as  all  lands 
oi>en  to  homestead  entry  are  subject  to  mining  location,  lands  withdrawn 
under  the  second  clause  are  so  subject. 

Mines  and  Minerals — Patents — Operation — Mineral  Deposits. 

2.  A  patent  to  government  land  transfers  to  the  patentee  all  veins, 
lodes,  or  other  minerals  within  its  boundaries,  unless  such  mineral 
deposits  were  known  to  exist  at  the  time  of  the  issuance  of  the  patent, 
in  which  case  the  known  mineral  deposits  do  not  pass  by  the  patent. 

Mines   and  Minerals — Public   Mineral   Lands — Statutes — ^Building 
Sand  a  ''Mineral." 

3.  Under  Rev.  St.  |  2329  (U.  S.  Comp.  St.  1901,  p.  1432),  by  which 
claims  usually  called  placers,  including  all  forms  of  deposits  excepting 
veins  of  quartz  or  other  rock  in  place,  shall  be  subject  to  entry,  building 
sand  Is  a  mineral ;  and,  hence,  land  more  valuable  for  the  building  sand 
it  contains  than  for  agriculture  is  mineral  land,  subject  to  placer  locations. 

Mines  and  Minerals — Locations — Patents — Relief  prom  Cloud  on 
Land. 

4.  The  plaintiff  had  located  placer  claims  upon  public  land  while  it 
was  suspended  from  entry  and  had  remained  in  possession  working  the 
claims,  and  when  the  land  was  reopened  to  entry,  defendant's  grantor,  a 
railroad  company,  obtained  a  patent  for  the  land  as  lieu  land  under  its 
grant.  Held  that,  if  a  patent  to  lands  to  which  one  is  entitled  has  been 
improperly  issued  by  the  government  to  another,  the  state  courts  will 
quiet  the  title  by  adjudging  the  patentee  a  trustee  of  the  title  for  him, 
but  to  warrant  such  a  decree,  plaintiff  must  show  that  he  is  entitled 
to  the  patent  or  that  the  title  should  have  been  awarded  to  him.  and 
hence,  the  plaintiff  was  without  right  to  have  the  defendant  adjudged  a 
trustee  for  him. 

Public    Lands — Mineral    Deposits — Location    op    Placer    Claims — 
Right  to  Possession. 

5.  The  plaintiflTs  made  placer  locations  upon  public  lands  while  they 
were  withdrawn  from  entr>'  and  gave  the  notices  as  required  by  law. 
After  the  reopening  of  the  land  to  entry,  the  defendant's  grantor,  a 
railroad  company,  obtained  a  patent  to  the  land  as  lieu  land  under  its 
land  grant,  defendant  making  the  non-mineral  affidavit,  which  showed 
the  land  to  be  in  fact  mineral  in  character  and  that  it  was  claimed 
under  placer  filings,  and  after  conveyance  to  him  defendant  sued  the 
placer  claimants  for  possession.     Held,  that   the  possession  of  the   plain- 
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tiffs  as  placer  claimants  at  the  time  of  the  application  of  the  defendant 
for  a  patent  was  sufficient  to  defeat  defendant's  action  for  possession, 
and  that  plalntlfTs  might  enjoin  defendant's  action. 

From  Umatilla:    Henry  J.  Bean,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Samuel  Loney,  John  B.  Knight,  Elmer 
B.  Knight  and  Mary  Knight,  against  Joseph  C.  Scott, 
and  involves  the  right  to  the  possession  and  ultimate 
ownership  of  three  placer  mining  claims  situated  in  the 
northwest  portion  of  Umatilla  County. 

The  N.  W.  14  of  the  N.  E.  14,  and  the  N.  E.  V4  of  the 
N.  W.  14,  Section  8,  Tp.  5  N.,  H.  30  E.,  W.  M.,  in  Uma- 
tilla  County,  which  includes  the  land  in  controversy  in 
this  suit,  together  with  183  sections  of  adjacent  lands, 
was  by  the  Secretary  of  the  Interior,  on  August  16,  1905, 
temporarily  withdrawn  "from  any  form  of  disposition 
whatever  under  the  first  form  of  withdrawal"  for  irri- 
gation works  in  connection  with  the  Umatilla  project, 
as  provided  in  section  3  of  the  act  of  June  17,  1902, 
c.  1093,  32  Stat.  388  (U.  S.  Comp.  St.  Supp.  1909,  p.  597) . 
Section  3  of  that  act  provides  for  two  classes  of  with- 
drawals: (1)  "The  Secretary  of  the  Interior  shall  *  * 
withdraw  from  public  entry  the  lands  required  for  any 
irrigation  works  contemplated  under  the  provisions  of 
this  act."  (2)  He  is  authorized  to  "withdraw  from 
entry  *  *  any  public  lands  believed  to  be  susceptible  of 
irrigation  from  said  works."  Those  withdrawn  under 
the  first  form  are  lands  that  may  possibly  be  needed  in 
the  construction  and  maintenance  of  irrigation  works, 
while  those  included  in  the  second  form  are  lands  which 
may  possibly  be  irrigated  from  such  works. 

The  land  in  controversy  here  was  by  order  of  the 
Secretary  of  the  Interior  restored  to  public  entry  on 
March  2,  1907.  On  January  7,  1907,  the  plaintiffs,  the 
Knights,  attempted  to  locate  three  placer  mining  claims 
in  Section  8,  Tp.  5  N.,  R.  30  E.,  W.  M.,  in  Umatilla 
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County,  Oregon,  adjacent  to  and  parallel  with  the  right 
of  way  of  the  Oregon  Railway  &  Navigation  Company 
through  that  section;  these  claims  being  the  land  in 
controversy.  They  posted  a  notice  of  location  upon  each 
of  the  claims  and  staked  the  same  in  the  manner  required 
by  law — 1500  by  600  feet.  Placer  claim  No.  1  is 
described  as  in  Section  8,  Tp.  5,  Range  30  N.,  W.  M., 
"commencing  at  corner  stake  No.  1  at  the  south  boundary 
line  of  the  right  of  way  of  the  O.  R.  &  N.  Co.,  thence," 
etc.  The  other  two  claims  are  described  by  reference  to 
No.  1.  The  notices  were  duly  recorded  in  the  records 
of  Umatilla  County,  Oregon. 

Plaintiffs  also  allege  the  performance  of  assessment 
work  each  year  on  each  claim,  as  required  by  law,  and 
the  conveyance  by  the  Knights  to  plaintiff  Loney  of  an 
undivided  one-third  interest  in  the  claims.  It  is  further 
alleged  that  the  claims  are  valuable  for  the  mineral  they 
contain,  viz.,  large  deposits  of  building  sand  and  placer 
deposits  of  gold.  It  also  appears  that,  under  the  pro- 
visions of  certain  acts  of  Congress,  passed  in  the  years 
1864  and  1870,  a  patent  was  issued  by  the  United  States 
to  the  Northern  Pacific  Railway  Company,  dated  March 
19,  1908,  for  the  N.  W.  Vi  of  the  N.  E.  i/i,  and  the 
N.  E.  14  of  the  N.  W.  Vi,  Section  8,  Tp.  5  N.,  R.  30  E., 
W.  M.,  as  a  lieu  land  selection,  and  on  May  15,  1908,  the 
railway  company  conveyed  the  same  to  defendant;  that 
about  one-half  of  placer  claim  No.  2,  and  about  two- 
thirds  of  claim  No.  3  are  situated  upon  the  80  acres 
above  described.  Defendant  relies  upon  the  United 
States  patent  to  the  railway  company  and  his  deed  from 
the  railway  company  as  evidencing  his  title,  and  further 
contends  that  plaintiff  could  not  make  a  valid  location  of 
the  mining  claim  while  the  land  was  withdrawn  from 
entry;  also,  that  sand  is  not  such  a  mineral  as  can  be 
the  subject  of  a  mining  location ;  that,  conceding  all  that 
plaintiffs  claim,  they  have  no  standing  in  equity,  for 
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the  reason  that  defendant's  patent  cannot  be  attacked  by 
them,  unless  they  have  a  right  to  the  title  from  the 
United  States. 

Defendant  Joseph  Scott  on  June  8,  1907,  made  the 
nonmineral  affidavit,  required  under  the  United  States 
statute,  upon  the  application  of  the  railway  company  for 
the  land,  in  which  he  says : 

"That  there  is  not,  within  the  limits  of  said  land,  any 
known  vein  or  lode  of  quartz  or  other  rock  in  place  bear- 
ing gold,  silver,  *  * ;  that  there  is  not,  within  the  limits 
of  said  land,  any  known  deposit  of  coal,  or  any  known 
placer  deposit,  oil,  or  other  valuable  mineral;  *  *  that 
no  portion  of  said  land  is  claimed  for  mining  purposes 
under  the  local  customs  or  rules  of  miners  or  otherwise, 
except  that  part  of  said  land  is  claimed  under  placer 
filings,  which  said  filings  do  not  state  what  minerals  said 
lands  contain,^  that  said  land  is  essentially  nonmineral 
in  character,  unless  sand  suitable  to  be  used  in  building 
constitutes  a  mineral." 

The  railway  company  made  its  application  to  the 
United  States  Land  Office  for  the  land  on  June  12,  1907, 
being  the  first  day  on  which  such  application  could  be 
made  after  the  land  was  restored  to  entry. 

The  defendant  brought  an  action  against  plaintiffs  for 
the  possession  of  the  land,  and  they  filed  this  complaint 
as  a  cross-bill  in  such  action,  in  which  they  ask  that  the 
law  action  be  permanently  stayed,  and  that  the  legal 
title  which  defendant  has  to  that  portion  of  the  premises 
embraced  in  the  mining  claims  be  decreed  to  be  held  by 
him  in  trust  for  plaintiffs  herein.  Decree  was  rendered 
for  plaintiffs,  and  defendant  appeals.  Modified. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  T.  P.  &  C.  C.  Gose  and  Messrs.  Carter  &  Smythe, 
with  oral  arguments  by  Mr.  C  C  Gose  and  Mr.  Charles 
H.  Carter. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  John  H.  Pedigo,  Messrs.  Loivell  &  Winter  and  Mr. 
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Gilbert  W.  Phelps,  with  oral  arguments  by  Mr.  Lowell 
and  Mr.  Phelps. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  There  are  several  important  questions  involved  in 
determining  plaintiff's  right  to  relief  in  this  suit.  First: 
It  is  contended  by  defendant  that  plaintiffs  could  not 
make  a  valid  location  upon  land  withdrawn  from  settle- 
ment. Withdrawals  for  forest  reserves  expressly  reserve 
to  the  prospector  all  mineral  deposits  for  mining  explora- 
tion and  location;  but  withdrawals  made  by  the  Secre- 
tary of  the  Interior,  under  the  act  of  June  17,  1902, 
c.  1093,  32  Stat.  388  (U.  S.  Comp.  St.  Supp.  1909,  p.  597), 
providing  for  irrigation  projects,  if  made  under  the  first 
form,  that  is,  for  "irrigation  works,"  are  not  subject  to 
mining  locations,  as  they  are  intended,  as  permanent 
reservations  for  governmental  use,  and  amount  to  a 
legislative  withdrawal.  Frisbie  v.  Whitney,  9  Wall.  187 
(19  L.  Ed.  668) ;  Yosemite  VaUey  Case,  15  Wall.  77  (21 
L.  Ed.  82)  ;  Shepley  v.  Cowan,  91  U.  S.  330,  338  (23 
L.  Ed.  424).  While  lands  withdrawn  under  the  second 
form,  viz.,  for  irrigation  purposes  under  such  project, 
are  disposed  of  thereunder  only  for  homesteads,  and  all 
lands  open  to  homestead  settlement  are  also  open  to 
exploration  and  location  for  mineral  deposits.  35  Land 
Dec.  Dept.  Int.  216;  Albert  M.  Crafts,  36  Land  Dec.  Dep. 
Int.  138.  The  language  of  section  3  of  the  act  under 
consideration,  relating  to  withdrawals  under  the  first 
form,  provides  that  the  Secretary  of  the  Interior  "shall 
restore  to  public  entry  any  of  the  lands  so  withdrawn 
when  in  his  judgment  such  lands  are  not  required  for 
the  purposes  of  this  act."  There  were  withdrawn,  under 
this  provision,  for  irrigation  works,  about  183  sections, 
which  may  be  reasonably  presumed  to  be  far  in  excess  of 
what  may  be  required  for  that  purpose,  and  portions 
thereof,  including  the  land  above  described,   were,   in 
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fact,  soon  thereafter  restored  to  the  public  domain,  while . 
plaintiffs  were  in  possession  of  the  placer  claims.  It. 
appears  that  the  Interior  Department,  under  a  former 
statute,  providing  for  withdrawals  for  irrigation  projects, 
which  provides  that  the  reservoir  shall  be  restricted  to 
and  contain  only  so  much  land  as  is  actually  necessary 
for  its  construction,  held  that  a  mineral  entry,  based 
on  a  location  made  after  withdrawal  of  the  land  for  a 
reservoir  site,  conferred  no  right,  but  may  be  suspended, 
and,  if  subsequently  restored  to  entry,  the  location  may 
proceed  to  patent.  See,  also,  Prescott  &  Arizona  Central 
Ry^  Co,,  13  Land  Dec.  Dep.  Int.  47;  Newton  F.  Austin, 
18  Land  Dec.  Dep.  Int.  4 ;  Noonan  v.  Caledonia  Min,  Co., 
121  U.  S.  393  (7  Sup.  Ct.  911 :  30  L.  Ed.  1061.) 

2.  But  we  do  not  deem  it  necessary  to  determine  that 
question  as,  under  the  view  we  take  of  the  case,  the 
possession  by  plaintiffs  of  the  ground  as  mining  claims, 
at  the  time  of  the  application  by  the  railway  company 
for  a  patent  therefor,  is  sufficient  to  defeat  its  action 
for  possession.  The  rule  is,  that  a  patent  to  government 
land  transfers  to  the  patentee  all  veins,  lodes,  or  other 
minerals,  within  its  boundaries,  unless  such  mineral 
deposits  were  known  to  exist  at  the  time  of  the  issuance 
of  the  patent,  in  which  latter  case  the  known  mineral 
deposits  do  not  pass  by  the  patent.  Reyn/>ld8  v.  Iron 
Stiver  Mining  Co.,  116  U.  S.  687  (6  Sup.  Ct.  601 :  29  L. 
Ed.  774) ;  Davis'  Adm'r  v.  Weibbold.  139  U.  S.  507  (11 
Sup.  Ct.  628:  35  L.  Ed.  238);  Kansas  City  Mining  & 
Milling  Co.  v.  Clay,  3  Ariz.  326  (29  Pac.  9) ;  State  of 
Colorado,  6  Land  Dec.  Dep.  Int.  412;  Abraham  L.  Miner, 
9  Land  Dec.  Dep.  Int.  408;  Virginia  Lode,  7  Land  Dec. 
Dep.  Int.  459. 

In  Reynolds  v.  Iron  Silver  Mining  Co.,  a  case  in  which 
a  patent  had  issued  for  a  placer  mine  upon  which  there 
was  a  quartz  ledge,  known  at  the  time  to  the  patentee, 
it  is  said,  that  the  title  to  the  quartz  mine  remained  in 
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the  United  States  and  no  title  passed  to  the  patentee. 
''He  takes  his  surface  land  and  his  placer  mine,  and  such 
lodes  or  veins  of  mineral  matter  within  it  as  were 
unknown,  but  to  such  as  were  known  to  exist  he  gets 
by  that  patent  no  right  whatever.  The  title  remaining 
in  his  grantor,  the  United  States,  to  this  vein,  the  exist- 
ence of  which  was  known,  he  has  no  such  interest  in  it 
as  authorizes  him  to  disturb  any  one  else  in  the  peace- 
able possession  and  mining  of  that  vein.  When  it  is 
once  shown  that  the  vein  was  known  to  exist  at  the 
time  he  acquired  title  to  the  placer,  it  is  shown  that 
he  acquired  no  title  or  interest  in  that  vein  by  his  patent. 
Whether  the  defendant  has  title,  or  is  a  mere  trespasser, 
it  is  certain  that  he  is  in  possession,  and  that  is  a 
sufficient  defense  against  one  who  has  no  title  at  all  and 
never  had  any."  The  same  language  is  used  in  Davis' 
Adm'r  v.  Weibbold,  139  U.  S.  516  (11  Sup.  Ct.  628:  35 
L.  Ed.  238) ,  where  it  is  held  that  the  patent  4oes  not 
pass  the  title  to  known  mineral  land. 

3.  In  the  case  before  us  it  is  conceded  that,  if  building 
sand  is  niineral,  within  the  meaning  of  Section  2329  of 
the  U.  S.  Rev.  St.  (U.  S.  Comp.  St.  1901,  p.  1432),  the 
railway  company  and  defendant  knew,  at  the  time  the 
patent  was  applied  for,  that  the  land  contained  mineral. 
This  is  shown  by  the  nqnmineral  affidavit  of  Scott,  quoted 
above,  expressly  referring  to  the  fact  that  part  of  the 
ground  is  claimed  under  placer  filings,  and,  therefore, 
the  title  to  the  mineral  ground  did  not  pass  by  the 
patent,  and  defendant  Scott  has  no  standing  to  main- 
tain ejectment  against  plaintiffs. 

The  question  arises  whether  building  sand  is  a  mineral, 
within  the  mineral  laws  of  the  United  States.  The  lan- 
guage of  Section  2329  is: 

"Claims  usually  called  'placers,'  including  all  forms 
of  deposits,  excepting  veins  of  quartz,  or  other  rock  in 
place,  shall  be  subject  to  entry." 
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Plaintiffs'  proof  tends  to  show  that  building  sand  is 
a  valuable  mineral,  viz.,  worth  50  cents  per  cubic  yard, 
and  is  marketable  in  large  quantities.  George  Otis  Smith, 
the  director  of  the  United  States  Geological  Survey,  in 
volume  2  of  his  Report  of  the  Mineral  Resources  of  the 
United  States,  for  1907,  at  page  563,  by  a  tabulated 
statement  shows  that  more  than  $5,000,000  worth  of 
building  sand  had  been  produced  in  the  United  States 
in  1906,  and  as  great  a  value  in  1907. 

In  Northern  Pac.  Ry.  Co.  v.  Soderberg,  188  U.  S.  526, 
534  (23  Sup.  Ct.  365,  368:  47  L.  Ed.  575),  the  court,  in 
discussing  whether  granite  comes  within  the  term, 
"mineral  deposit,"  say:  "The  words,  'valuable  mineral 
.  deposits'  (as  used  in  Section  2319,  U.  S.  Rev.  St.  [U.  S. 
Comp.  St.  1901,  p.  1424] )  should  be  construed  as  includ- 
ing all  lands  chiefly  valuable  for  other  than  agricultural 
purposes,  and  particularly  as  including  nonmetallic  sub- 
stances [naming  a  list,  and  continuing].  We  do  not 
deem  it  necessary  to  attempt  an  exact  •  definition  of  the 
word  'mineral  lands'  as  used  in  the  act  of  July  2,  1864 
[Act  June  2,  1864,  c.  217,  13  Stat.  365].  With  our 
present  light  upon  the  subject  it  might  be  difficult  to  do 
so.  *  *  Indeed,  we  are  of  the  opinion  that  this  legislation 
consists  with,  rather  than  opposes,  the  overwhelming 
weight  of  authority  to  the  effect  that  mineral  lands 
include,  not  merely  metalliferous  lands,  but  all  such  as 
are  chiefly  valuable  for  their  deposits  of  a  mineral  char- 
acter, which  are  useful  in. the  arts  or  valuable  for  pur- 
poses of  manufacture."  This  definition  seems  broad 
enough  to  include  building  sand,  and  we  are  of  the  opin- 
ion that  land  more  valuable  for  the  building  sand  it 
contains  than  for  agriculture  is  subject  to  placer  location, 
and  is  mineral  within  the  meaning  of  the  United  States 
mining  statutes. 
4.  The  decree  of  the  lower  court,  however,  in  addition 
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to  restraining  defendant  from  prosecuting  the  law  action, 
adjudges  "that  the  legal  title  which  the  defendant  herein 
has  to  said  portion  of  said  premises  embraced  within  the 
said  three  mining  claims  is  held  by  the  defendant  in  trust 
for  the  plaintiffs  herein."  This  evidently  is  intended  to 
be  an  adjudication  that  plaintiffs  have  established  a  right 
to  the  title  to  the  claims,  but  they  have  not  shown  them- 
selves entitled  to  this  relief. 

If  a  patent  to  land  to  which  one  is  entitled,  has  been 
improperly  issued  by  the  United  States  to  another,  the 
State  courts  will  quiet  the  title  of  the  former  or  adjudge 
the  other  a  trustee  of  the  title  for  him.  Wardwell  v. 
Paige,  9  Or.  517;  Bohall  v.  DUla,  114  U.  S.  47  (5  Sup. 
Ct.  782:  29  L.  Ed.  61)  ;  Hartman  v.  Warren,  76  Fed.  157 
(22  C.  C.  A.  30)  ;  Baldwin  v.  Keith,  13  Okl.  624  (75  Pac. 
1124)  ;  Graham  v.  Great  Falls,  W.  P.  &  T.  Co.,  30  Mont. 
393  (76  Pac.  808)  ;  Sparks  v.  Pierce,  115  U.  S.  408  (6 
Sup.  Ct.  102:  29  L.  Ed.  428).  But  to  entitle  one  to  a 
decree,  adjudging  another  who  holds  under  a  patent  from 
the  United  States  to  be  a  trustee  for  the  former,  he  must 
show  that  he,  himself,  is  entitled  to  it,  or  show  that, 
by  the  law  properly  administered,  the  title  should  have 
been  awarded  to  him.    See  the  cases  cited  last  above. 

5.  The  result  oi  these  conclusions  is,  that  the  lands 
included  in  tne  placer  claims  are  mineral  and  subject 
to  location  as  such ;  that  defendant  and  his  grantor  knew 
of  its  mineral  character  at  the  time  the  patent  was 
applied  for;  that  they  acquired  no  title  thereto,  but  the 
title  remained  in  the  United  States;  that,  at  the  time 
the  action  of  ejectment  was  commenced  by  defendant, 
plaintiffs  were  in  possession  of  the  placer  claims,  work- 
ing the  same  as  a  mine  ana  seeking  to  acquire  title 
thereto  as  such  from  the  United  States;  that  defendant, 
having  no  title  thereto,  cannot  maintain  an  action  of 
ejectment  therefor,  against  plaintiffs,  who  are  rightfully 
in  possession  thereof.    Morrison  v.  Stalnaker,  104  U.  S. 
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213  (26  U  Ed.  741) ;  Johnson  v.  Drew,  34  Fla.  130 
(15  South.  780:  43  Am.  St.  Rep.  172,  173),  that  equity 
will  enjoin  the  action;  and  that  plaintiffs,  having  failed 
to  allege  or  prove  that  they  are  entitled  to  a  patent  from 
the  government,  cannot  have  defendant  adjudged  a  trus- 
tee of  the  title  for  them,  even  if  the  title  were  in  him. 

The  decree  of  the  lower  court  will,  therefore,  be  mod- 
ified, and  the  defendant  enjoined  from  prosecuting  the 
action  at  law.     Neither  party  shall  recover  costs. 

Modified. 


Argrued   December   13,   decided   December   20,    1910. 

£X  PAETE  JEBMAH. 

[112  Pac.  416.] 

Habeas  Corpus — ^Jurisdiction  of  Circuit  and  County  Courts. 

1.  The  Constitution  of  Oregon,  Article  VIII,  Section  2,  as  amended 
in  1910,  provides  tliat  the  courts,  Jurisdiction  and  Judicial  system,  except 
so  far  as  expressly  changed  by  the  amendment,  shall  remain  as  at 
present  constituted,  until  otherwise  provided  by  law,  but  that  the  Supreme 
Court  may  in  its  own  discretion  take  original  Jurisdiction  in  haheaa 
corpus  proceedings*.  Section  5  provides  that  no  person  shall  be  charged 
in  any  circuit  court  with  the  commission  of  any  crime  or  misdemeanor 
defined  or  made  punishable  by  any  of  the  laws,  except  upon  indictment 
Held,  that  while  original  Jurisdiction  is  given  to  the  Supreme  Court  in 
habeas  ccfrpus  proceedings,  to  be  exercised  In  its  discretion,  the  authority 
of  the  circuit  and  county  courts  in  that  respect  is  not  taken  away  or 
abridged. 

Habeas   Corpus — Original  Jurisdiction   of   Supreme  Court — Nature 

"DlSCKtfTION." 

2.  The  Constitution  of  Oregon,  Article  VIII,  Section  2,  as  amended 
in  1910,  provides  that  the  Supreme  Court  may  In  Its  own  discretion  take 
original  Jurisdiction  in  habeas  corpus  proceedings.  Held,  that  it  was 
the  intent  to  allow  to  the  court  the  widest  latitude  consistent  with  law 
and  Justice  in  determining  whether  It  will  act  in  any  given  case,  "dis- 
cretion" not  meaning  absolute  or  arbitrary  power  when  vested  In  an 
officer  and  meaning  when  vested  In  a  court  the  exercising  of  the  best 
of  the  court's  Judgment  upon  the  occasion  that  calls  for  It,  and  the 
section  does  not  thrust  upon  the  Supreme  Court  the  burden  of  hearing 
and  deciding  in  the  first  instance  every  application  for  habeas  corpus 
which  might  be  presented  to  it,  but  before  taking  Jurisdiction  the  court 
should  consider  the  condition  of  its  business,  the  hardships  of  petitioner 
incident  to  a  denial  of  the  writ,  and  whether  he  has  any  plain,  speedy, 
and  adequate  remedy  In  the  circuit  court,  and  a  remedy  by  appeal,  and 
where    the    court's    docket    is    greatly    congested,    so    that    if    Jurisdiction 
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were  taken  other  criminal  cases  equally  meritorious,  some  involving  the 
question  of  life  and  deatli.  and  nearly  all  involviner  the  present  imprison- 
ment of  the  parties  concerned,  would  have  to  be  postponed,  the  court 
will  refuse  to  take  Jurisdiction  of  a  petition  for  habeas  corpus  by  persons 
who  have  appeared  In  court  and  pleaded  gfuilty  to  an  offense,  craving 
Immediate  sentence,  on  the  ground  that  the  clerk  in  entering  the  Judg- 
ment failed  to  recite  therein  the  crime  for  which  they  were  sentenced, 
as  expressly  required  by  Section  1444,  B.  A  C.  Comp. ;  they  having 
adequate  remedy  by  application  to  the  court  to  require  the  clerk  to 
correct  the  judgment  entry,  by  appeal  to  the  Supreme  Court,  and  by 
application  for  habeas  corpus  in  the  circuit  court. 

Habeas   Corpus — Original   Jurisdiction. 

3.  Regardless  of  the  rights  of  a  petitioner  to  apply  to  the  lower  court 
for  a  writ  of  habeas  corpus,  appellate  courts  refuse  original  Jurisdiction 
in  such  proceedings  only  where  It  appears  that  civil  rights  are  concerned. 
Per  Mr.  Justice  King,  dissenting. 

Words   and   Phrases — "Discretion.'' 

4.  "Discretion"  of  the  court  is  freedom  to  act  according  to  the  Judg- 
ment of  the  court  or  according  to  the  rules  of  equity  and  the  nature 
of  circumstances;  sound  discretion  guided  by  fixed  legal  principles,  to 
be  exercised  in  conformity  with  the  spirit  of  the  law,  and  in  accordance 
with  the  rules  established  in  reference  thereto.  Per  Mr.  Justice  Kino» 
dis.sentlng. 

Habeas    Corpus — Record. 

5.  The  question  as  to  whether  a  writ  of  habeas  corpus  should  Issue 
must  be  determined  from  the  record  presented.  Per  Mr.  Justice  King, 
dissenting. 

Habeas    Corpus — Record. 

6.  In  habeas  corpus  proceedings  in  the  Supreme  Court  it  cannot  be 
presumed  that  proceedings  In  the  lower  court,  upon  which  a  Judgment 
void  upon  Its  face  was  entered,  were  regular,  and  tliat  an  error  occurred 
through  the  Inadvertence  or  misprision  of  the  clerk  in  entering  the  Judg- 
ment.    Per  Mr.  Justice  King,  dissenting. 

Habeas    Corpus — Original    Jurisdiction    of    Supreme    Court — Con- 
struction OF  Constitution. 

7.  The  Constitution  of  Oregon.  Article  VIH,  Section  2.  as  amended 
in  1910,  provides  that  the  Supreme  Court  may,  in  Its  own  discretion, 
take  original  Jurisdiction,  in  habeas  carpus  proceedings.  Held,  that  the 
amendment  was  intended  to  reach  the  cases  of  persons  unlawfully  held 
In  custody,  so  as  to  avoid  the  delays  Incident  to  an  appeal  from  the 
county  and  circuit  courts  lo  the  Supreme  Court,  and  the  provision  making 
it  discretionary  with  the  Supreme  Court  whether  they  should  take  Juris- 
diction was  intended  lo  be  exercised  In  cases  more  civil  than  criminal 
in  nature,  such  as  controversies  between  divorced  parents  over  the  custody 
of  children,  and  instances  requiring  possibly  an  examination  of  witnesses, 
and  not  to  cases  where  the  record  shows  a  restraint  of  petitioner  under 
a  void  judgment.     Per  Mr.  Justice  King,  dissenting. 

Statement  by  Mr.  Justice  McBride. 
This  is  a  petition  for  a  writ  of  habeas  corpus.     The 
petition  was  made  at  the  instance  of  Archie  M.  Jerman, 
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whose  connection  or  relationship  to  the  prisoners  and  the 
subject-matter  does  not  appear.  After  the  usual  formal 
allegations,  it  is  alleged  that  the  pretended  cause  of 
imprisonment  is  under  color  of  a  void  judgment  of  the 
circuit  court  of  which  the  following  is  a  copy,  omitting 
the  formal  portions  of  the  document: 

"State  of  Oregon  v.  Francesco  Roberto  and  Lorus 
Martinez.  On  this  day  the  State  of  Oregon  appearing  by 
W.  C.  Winslow,  deputy  district  attorney,  and  the  defend- 
ants appearing  in  person  and  by  their  attorney,  Wm.  P. 
Lord,  Jr.,  the  plea  of  not  guilty  heretofore  entered  by  the 
said  defendants  is  by  them  changed  to  a  plea  of  guilty 
and  the  said  defendants  both  waiving  further  time  for 
sentence  and  requesting  the  court  to  at  once  pass  sen- 
tence upon  them.  It  is  therefore  ordered  and  adjudged 
that  said  Francesco  Roberto  and  Lorus  Martinez  be  con- 
fined in  the  penitentiary  of  the  State  of  Oregon  without 
limitation  of  time." 

Session  laws  of  1905,  p.  318,  provide  that  whenever 
any  person  is  convicted  of  any  crime,  the  maximum  pun- 
ishment of  which  does  not  exceed  20  years*  imprison- 
ment in  the  penitentiary,  the  court  may,  in  its  discretion, 
sentence  such  person  to  imprisonment  without  limitation 
of  time;  provided,  that  such  imprisonment  shall  not 
exceed  the  maximum  penalty  prescribed  for  such  offense. 
There  are  further  provisions  permitting  the  Governor  to 
parole  such  person  after  he  has  served  the  minimum  pen- 
alty for  such  offense.  Section  1444,  B.  &  C.  Comp.,  is 
as  follows: 

"When  judgment  upon  a  conviction  is  given,  the  clerk 
must  enter  the  same  in  the  journal,  stating  briefly  the 
crime  for  which  conviction  has  been  had;  such  entry 
may  be  made  at  any  time  during  the  term  as  of  the 
day's  proceedings  upon  which  the  judgment  was  given." 

Section  6,  Article  VII,  of  the  Constitution  of  Oregon 
provides : 

"The  Supreme  Court  shall  have  jurisdiction  only  to 
revise  the  final  decisions  of  the  circuit  courts." 
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Section  9,  Article  VII,  provides : 

"All  judicial  power,  authority,  and  jurisdiction  not 
vested  by  this  constitution,  or  by  laws  consistent  there- 
with, exclusively  in  some  other  court,  shall  belong  to  the 
circuit  courts." 

On  November  8,  1910,  Article  VIII  of  the  Constitution 
was  amended  so  as  to  read  as  follows: 

"Section  1.  The  judicial  power  of  the  State  shall  be 
vested  in  one  Supreme  Court  and  in  such  other  courts 
as  may  from  time  to  time  be  created  by  law.  The  judges 
of  the  Supreme  and  other  courts  shall  be  elected  by  the 
legal  voters  of  the  State  or  of  their  respective  districts 
for  a  term  of  six  years,  and  shall  receive  such  compensa- 
tion as  may  be  provided  by  law,  which  compensation  shall 
not  be  diminished  during  the  term  for  which  they  are 
elected. 

"Sec.  2.  The  courts,  jurisdiction,  and  judicial  system 
of  Oregon,  except  so  far  as  expressly  changed  by  this 
amendment,  shall  remain  as  at  present  constituted  until 
otherwise  provided  by  law.  But  the  Supreme  Court  may, 
in  its  own  discretion,  take  original  jurisdiction  in  manda- 
mus, quo  warranto  and  habeas  corpus  proceedings." 

In  section  5  of  such  amendment  appears  the  following : 

"No  person  shall  be  charged  in  any  circuit  court  with 
the  commission  of  any  crime  or  misdemeanor  defined  or 
made  punishable  by  any  of  the  laws  of  this  State,  except 
upon  indictment  found  by  a  grand  jury." 

Denied. 

Mr.  WiUiam  P.  Lord,  Jr.,  for  the  petitioner. 

Mr.  Andrew  M.  Crawford,  Attorney  General,  and  Mr. 
Walter  C.  Winslow,  Deputy  District  Attorney,  for  the 
State. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court 
1.  This  is  the  first  application  for  the  exercise  of  the 
original  jurisdiction  of  this  court  conferred  by  the  con- 
stitutional amendment,  adopted  at  the  last  general  elec- 
tion.    Counsel  for  petitioners  in  the  able  brief  filed  by 
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him  has,  with  a  fairness  as  commendable  as  it  is  rare, 
cited  the  leading  authorities  both  for  and  against  the 
position  contended  for  by  him. 

Under  the  provisions  of  the  original  constitution  cited 
in  the  statement  of  the  case,  we  think  there  can  be  little 
question  that  this  court  had  no  power  to  issue  the  writ; 
that  power  being  vested  exclusively  in  the  circuit  and 
county  courts.  It  is  also  apparent  that,  since  the  amend- 
ment, while  such  power  may  be  exercised  by  this  court 
in  its  discretion,  the  authority  of  the  circuit  and  county 
courts  in  that  respect  is  in  no  manner  taken  away  or 
abridged.  Until  future  legislation  shall  change  them,  the 
circuit  and  county  courts  continue  to  exist  and  to  exer- 
cise the  same  powers  and  jurisdiction  in  respect  to  writs 
of  this  character  which  they  exercised  before  the  adop- 
tion of  the  amendment.  Section  2,  above  quoted,  is  clear 
and  distinct  on  this  point,  while  Section  5  distinctly 
recognizes  the  continued  existence  and  authority  of  the 
circuit  court  by  providing  that  "no  person  shall  be 
charged  in  any  circuit  court  with  the  commission  of  any 
crime,  except  by  indictment." 

Such  being  the  condition,  we  are  now  called  upon  to 
determine  whether  the  discretion  given  us  by  the  late 
amendment  should  be  exercised  in  this  case.  It  is  evi- 
dent from  the  nature  of  the  language  used,  "the  supreme 
court  may,  in  its  own  discretion,  take  jurisdiction,"  that 
it  was  the  intention  of  the  framers  of  this  amendment 
to  allow  to  this  court  the  widest  latitude  consistent  with 
law  and  justice  in  determining  whether  it  would  act  in 
any  given  case.  It  does  not,  in  terms,  invest  the  court 
with  positive  jurisdiction.  It  permits  them  to  take  it, 
and  invests  the  court  with  a  peculiar  discretion  to  do 
so  or  refrain  from  so  doing.  It  does  not  stop  with  the 
usual  formula,  "in  their  discretion,"  but  goes  further 
aiid  is  more  emphatic,  using  the  term  "in  their  own  dis- 
cretion." 
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2.  "Discretion"  is  defined  as  the  discernment  of  what 
is  right  and  proper,  "as  deliberate  judgment."  Citizens' 
St.  R.  Co.  V.  Heath,  29  Ind.  App.  395  (62  N,  E.  107)! 
"Discretion  does  mean  and  can  mean  nothing  else  but 
exercising  the  best  of  the  court's  judgment  upon  the 
occasion  that  calls  for  it"  Tompkins  v.  Sands,  8  Wend, 
(N.  Y.)  462  (24  Am.  Dec.  46).  "Discretion,  when  vested 
in  an  officer,  does  not  mean  absolute  or  arbitrary  power. 
The  discretion  must  be  exercised  in  a  reasonable  manner, 
and  not  maliciously,  wantonly,  and  arbitrarily,  to  the 
wrong  or  injury  of  another."  NickUms  v.  Goodspeed, 
56  Or.  184  (108  Pac.  135.)  See,  also,  "Adjudged  Words 
and  Phrases,"  title  "Discretion." 

We  are  of  the  opinion  that  it  was  not  the  intention  of 
the  framers  of  the  late  amendment  to  thrust  upon  this 
court  the  burden  of  hearing,  considering,  and  deciding 
in  the  first  instance,  every  application  for  quo  warranto, 
mandamus,  and  habeas  corpus  which  should  be  presented 
to  it.  Such  a  construction  would  overwhelm  us  with  a 
mass  of  original  business,  including  the  examination  of 
witnesses,  hearing  arguments  of  counsel,  and  consider- 
ing the  merits  of  the  causes  presented,  which  would  inter- 
fere seriously  with  those  duties  for  which  this  court 
was  primarily  constituted,  namely,  the  hearing  and 
decision  of  cases  coming  here  in  the  usual  manner  upon 
appeal.  And  we  are  also  of  the  opinion  that,  before 
taking  jurisdiction  in  any  of  the  cases  enumerated,  we 
should  carefully  consider,  first,  the  condition  of  the 
business  of  this  court;  second,  the  hardships  to  the  peti- 
tioner incident  to  a  denial  of  the  writ;  third,  whether 
the  petitioner  has  any  plain,  speedy,  adequate  remedy 
in  the  circuit  court ;  and,  fourth,  whether  he  has  a  remedy 
by  appeal. 

As  to  the  first,  it  is  well  known  that,  at  the  present 
time,  the  docket  of  this  court  is  greatly  congested,  and 
it  follows  that,  if  we  take  jurisdiction  of  this  matter 
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and  proceed  with  a  hearing,  other  criminal  cases  equally 
meritorious,  some  involving  the  question  of  life  and 
death,  and  nearly  all  involving  the  present  imprisonment 
of  the  parties  concerned,  will  have  to  be  postponed  to 
the  consideration  of  the  case  of  these  petitioners  who  are 
confessedly  guilty  of  some  crime,  the  particulars  of  which 
do  not  appear. 

It  does  appear  from  the  imperfect  record  that  they 
appeared  in  court,  pleaded  guilty  to  an  offense  against 
the  laws  of  this  State,  and  craved  the  immediate  sen- 
tence of  the  court  therefor,  and  that  thereupon  the  court 
sentenced  them  to  an  indeterminate  term  in  the  peni- 
tentiary. So  far  the  proceedings  seem  to  have  been  regu- 
lar, but  the  law  makes  it  the  duty  of  the  clerk  to  enter 
in  the  judgment  the  crime  for  which  the  defendant  was 
sentenced,  and  this  he  has  failed  to  do,  so  that  Roberto 
and  Martinez  are  in  danger  of  remaining  indefinitely  in 
the  bastile,  unless  this  inadvertence  is  corrected.  But 
these  gentlemen  have  several  plain,  speedy,  and  adequate 
remedies.  An  obvious  one  is  to  apply  to  the  court  to 
require  the  clerk  to  correct  the  judgment  entry  to  cor- 
respond with  the  facts.  Another  is  to  appeal  to  this 
court  in  the  regular  way  and  have  the  judgment  of  the 
circuit  court  reversed  or  amended.  And  a  third  is  to 
apply  for  a  writ  of  habeas  corpus  before  a  judge  of  the 
circuit  court,  and  find  their  redress.  With  all  these  rem- 
edies in  other  courts  open  to  them,  we  do  not  think  this 
is  a  case  wherein  this  court  should  exercise  the  extraor- 
dinary jurisdiction  conferred  by  the  recent  amendment 
to  the  detriment  of  other  and  more  meritorious  business. 

The  petition  is  denied.  Denied. 

Mr.  Justice  Eakin  delivered  the  following  concurring 
opinion. 

It  is  urged  by  the  petitioners  that  the  writ  of  habeas 
corpus  is  appellate  in  its  operation,  and  therefore  should 
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be  issued  as  a  matter  of  right.  They  rely  largely  upon 
the  cases  of  Ex  parte  Clarke,  100  U.  S.  399  (25  L.  Ed. 
715),  and  Ware  v.  Sanders  (Iowa)  124  N.  W.  1081.  In 
both  of  these  cases  it  is  recognized  as  a  proceeding, 
when  issued  by  the  supreme  court,  by  which  the  judg- 
ment of  the  lower  court  may  be  reviewed,  in  so  far  as 
to  ascertain  whether  the  court  had  jurisdiction  or  its 
judgment  was  void  for  any  other  reason.  But,  by  the 
Constitution  of  the  United  States,  the  Supreme  Court 
can  only  exercise  original  jurisdiction  in  cases  affecting 
ambassadors,  public  ministers,  and  consuls,  and  those  in 
which  a  state  is  a  party.  Otherwise  its  jurisdiction  is 
appellate  and  it  disclaims  any  original  jurisdiction  to 
issue  writs  of  habeas  corpus.  It  recognizes  the  writ  as  a 
means  by  which  it  may  exercise  its  appellate  jurisdiction 
to  review  the  judgments  of  the  inferior  federal  courts, 
to  determine  whether  they  were  rendered  without  juris- 
diction, or  are  otherwise  void ;  and  usually,  in  connection 
therewith,  it  will  issue  a  writ  of  certiorari  to  bring  up 
the  record,  that  it  may  examine  it  upon  these  questions, 
holding  that  the  Constitution  does  not  prescribe  the  man- 
ner in  which  its  appellate  jurisdiction  may  be  exercised : 
Ex  parte  Virginia,  100  U.  S.  339  (25  L.  Ed.  676) ;  Ex 
parte  Siebold,  100  U.  S.  371  (25  L.  Ed.  717).  In  Ex 
parte  Yerger,  8  Wall.  85  (19  L.  Ed.  332),  the  court  say: 

"We  regard  as  established  upon  principal  and  author- 
ity, that  the  appellate  jurisdiction  by  habeas  corpus 
extends  to  all  cases  of  commitment  by  the  judicial  author- 
ity of  the  United  States,  not  within  any  exception  made 
by  Congress." 

In  Ex  parte  Siebold,  100  U.  S.  371  (25  L.  Ed.  717),  it 
is  held  that  it  cannot  issue  the  writ  as  an  exercise  of  its 
original  jurisdiction.  In  Ware  v.  Sanders,  (Iowa)  124 
N.  W.  1081,  the  decision  follows  these  cases  because  the 
Iowa  constitution  gives  the  supreme  court  supervisory 
control  of  inferior  judicial  tribunals  throughout  the  state. 
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and  jurisdiction  to  issue  the  writ  of  habeas  corpus,  its 
issuance,  being  also  provided  for  by  statute,  may  doubt- 
less be  properly  used  as  a  means  of  exercising  such  super- 
vision. The  Oregon  Constitution  contains  no  such  pro- 
vision, but  extends  to  the  Supreme  Court  only  original 
jurisdiction  to  issue  the  writ  of  habeas  corpus  in  its  own 
discretion.  An  appeal  is  in  the  nature  of  a  writ  of  error 
which,  in  most  cases,  is  a  matter  of  right  at  common  law, 
but  with  us  it  depends  wholly  upon  statute  granting  the 
right  and  not  upon  any  principle  of  the  common  law. 
The  right  is  not  guaranteed  by  the  Constitution.  It  pro- 
vides that  this  court  shall  have  jurisdiction  to  revise  the 
final  decisions  of  circuit  courts.  But  this  provision  is 
not  self-executing  and  does  not  give  the  right,  in  the 
absence  of  legislative  enactment,  and  therefore  appeals 
can  only  be  prosecuted  in  the  manner  provided  by  law: 
PortUmd  v.  Gaston,  38  Or.  533  (63  Pac.  1051).  This 
writ  is  not  one  by  which  the  judgment  of  the  lower  court 
may  be  reviewed  in  the  Supreme  Court. 

The  language  of  this  provision  of  the  Constitution 
clearly  indicates  that  it  was  not  the  purpose  to  place  upon 
the  Supreme  Court  the  duty  to  issue  and  hear  as  an 
original  proceeding  every  writ  of  mandamus,  quo  war- 
ranto, and  habeas  corpus,  when  applied  for  throughout 
the  state.  It  "may,  in  its  own  discretion,"  issue  the  writ; 
that  is,  when,  in  the  opinion  of  the  Supreme  Court,  there 
is  some  necessity  for  an  application  to  it,  and  only  when 
there  is  some  reason  why  adequate  and  prompt  relief 
may  not  be  obtained  in  the  circuit  or  county  court.  To 
hold  otherwise,  this  court  might  be  burdened  with  these 
applications  of  which,  until  now,  the  circuit  and  county 
courts  have  had  exclusive  jurisdiction,  and  where  under 
all  ordinary  circumstances  the  remedy  is  complete  and 
prompt.  There  may  often  be  cases  in  which  it  will  be 
necessary  or  proper  that  this  court  shall  take  original 
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jurisdiction  of  these  writs,  but  the  Constitution  con- 
templates that  they  shall  issue  only  in  cases  in  which 
the  court  deems  it  proper  in  the  exercise  of  a  legal  dis- 
cretion. 

In  the  case  of  Ex  parte  Ryan,  124  La.  286  (60  South. 
161),  upon  an  application  to  the  Supreme  Court  for  a 
writ  of  habeas  coi^pics,  it  is  held  that  the  application 
would  not  be  entertained  if  the  hearing  could  be  had 
before  a  court  of  first  instance.  In  State  ex  rel.  v. 
Sheriff,  44  La.  Ann.  1014   (11  .South.  541),  it  is  said: 

"Whilst  the  writ  of  habeas  corpus  is  one  of  right,  it  is 
not  one  of  course.  A  party  seeking  to  avail  himself  of 
it  is  not  at  liberty  to  select  for  himself,  absolutely,  either 
the  time  or  place  for  relief  or  the  tribunals  through 
which  it  is  to  be  obtained.  So  far  from  conceding  it  to 
be  the  duty  of  this  court  to  entertain  and  act  under  each 
and  every  application  for  the  writ  on  which  we  might 
legally  do  so,  we  are  of  the  opinion  that  we  should  abstain 
from  action  where  this  may  as  well  be  done  in  competent 
lower  courts,  unless  there  should  be  special  circumstances 
in  the  case  making  immediate  direct  action  or  interven- 
tion necessary  or  expedient." 

State  ex  rel.  v.  Sheriff,  36  La.  Ann.  855;  Staie  v. 
McCoUey,  115  La.  406  (39  South.  81).  In  Common^ 
wealth  V.  Baroux,  36  Pa.  262,  an  application  for  a  writ 
of  mandamus  (included  with  habeas  corpus  in  the  grant 
of  jurisdiction),  it  is  held  that  although  the  Supreme 
Court  has  jurisdiction  to  issue  the  writ  of  mandamus, 
"it  is  in  our  discretion  to  refuse  it  as  an  original  case, 
if  there  be  an  adequate  remedy  in  another  form  or 
before  another  court."  And  the  writ  was  denied  because 
no  necessity  for  making  the  application  to  the  Supreme 
Court  was  shown.  In  State  ex  rel.  v.  Barret,  25  Mont. 
112,  117  (63  Pac.  1030),  upon  a  similar  application,  it 
is  held  that  there  must  be  some  good  reason  why  the 
application  is  made  to  the  Supreme  Court  for  such  a  writ. 
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• 

"District  courts  are  ordinarily  the  primary  forums,  and 
in  them  should  be  commenced  special  proceedings,  unless 
sufficient  reasons  exist  why  resort  to  the  Supreme  Court 
is  necessary  in  the  first  instance." 

To  the  same  effect  are  State  ex  rel.  v.  Lawrence,  38 
Mo.  535,  and  State  ex  rel.  Mcllhany  v.  Stewart,  32 
Mo.  379. 

The  conclusion  is  irresistible,  that  the  new  jurisdic- 
tional provision  contemplates  that  the  application  to  the 
Supreme  Court  for  any  of  these  writs  should  only  be 
entertained  in  case  there  is  some  good  reason  why  it 
cannot  be  issued  and  heard  by  the  circuit  or  county 
court,  which  does  not  appear  in  this  case. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion. 

3.  As  to  whether  under  our  Constitution  a  habeas 
corpus  proceeding  is  appellate  in  its  nature,  entitling 
petitioner  to  a  writ,  regardless  of  the  amendment  under 
consideration,  and  as  to  the  effect  of  the  judicial  amend- 
ment upon  other  courts  of  the  state,  I  express  no  opinion. 
But  I  must  dissent  from  the  conclusion  announced  by  my 
associates  concerning  our  duty,  under  the  amendment, 
to  take  jurisdiction  of  the  case  before  us.  It  is  rarely, 
if  at  all,  that  an  argument  is  heard  before  issuing  the 
writ,  and,  as  I  understand  it,  because  of  the  far-reaching 
and  possibly  disastrous  effect  of  a  misstep,  or  of  the 
establishment  of  a  wrong  precedent  at  this  time,  counsel 
for  both  sides  of  the  controversy  were  permitted  to  be 
heard,  and  I  think  properly,  for  it  is  certainly  of  vast 
importance  that  no  error  in  this  respect  should  be  made. 
As  observed  by  Mr.  Justice  Lyons  of  the  supreme  court 
of  Wisconsin,  in  re  Ida  Louise  Pierce,  44  Wis.  418: 

"The  interest  of  the  state  in  the  personal  liberty  of  its 
citizens  is  primary  and  proximate,  and  to  secure  such 
liberty  to  each  citizen  entitled  thereto  is  one  of  the  most 
important  purposes  of  government." 
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And  in  re  Sender,  41  Wis.  522,  Mr.  Justice  Cole 
remarked : 

"No  rule  should  be  adopted  restricting  the  jurisdiction 
of  this  court  over  the  writ  of  habeas  corpus,  which  has 
ever  been  regarded  as  the  safe-guard  of  personal  liberty, 
except  for  the  most  weighty  considerations." 

So,  too,  in  Simmons  v.  Georgia  I,  &  C.  Co.,  117  Ga. 
305,  308  (43  S.  E.  780,  781 :  61  L.  R.  A.  739) ,  Mr.  Justice 
Cobb,  speaking  for  the  court,  observes : 

"The  writ  is  as  much  a  palladium  of  liberty  today  as 
it  was  during  the  abuses  existing  in  the  days  of  the 
ancient  English  sovereigns.  It  is  to  the  credit  of  an 
advanced  civilization  that  the  necessity  for  the  issuance 
of  the  writ  rarely  ever  arises,  but  the  constitution  of 
this  state  declares  that  the  privilege  of  the  writ  shall 
never  be  suspended,  and  it  stands  today,  as  it  did  in  the 
days  of  King  Charles,  to  protect  and  safeguard  the  liberty 
of  the  citizen." 

There  is  perhaps  no  other  state  with  a  constitution 
containing  a  provision  similar  in  language  to  the  one 
presented.  Most,  if  not  all,  of  the  states  have  provisions 
in  their  fundamental  laws  substantially  as  appears  in 
our  Bill  of  Rights,  §  23,  viz. : 

"The  privilege  of  the  writ  of  habeas  corpus  shall  not 
be  suspended,  unless  in  case  of  rebellion  or  invasion  the 
public  safety  require  it." 

Under  this  and  like  provisions  all  the  states  containing 
such  requirements  take  original  jurisdiction  of  habeas 
corpus  proceedings,  and  recognize  the  right  to  exercise 
sound  discretion  in  allowing  or  denying  the  writ.  On 
page  311  of  117  Ga.,  page  782  of  43  S.  E.  (61  L.  R.  A. 
739),  in  the  case  of  Simmons  v.  Georgia  /.  &  C.  Co.,  the 
court  observes  that  "while  the  writ  of  habeas  corpses  is  a 
*writ  of  right,'  it  did  not,  either  under  the  common  law 
or  the  statute  of  Charles  II,  issue  as  a  matter  of  course, 
but  only  on  probable  cause  shown."    To  the  same  effect 
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is  the  language  quoted  in  the  concurring  opinion  from 
State  ex  rel  v.  Sheriff,  44  La.  Ann.  1014  (11  South.  541), 
where  under  the  facts  there  shown  jurisdiction  was  prop- 
erly denied.  Thus  writs  have  often  been  denied  by  the 
exercise  of  the  sound  "discretion"  by  courts  in  states 
without  such  language  in  their  fundamental  laws  as  may 
appear  in  the  amendment  under  consideration,  disclos- 
ing that  the  provision,  "in  their  own  discretion,"  adds 
nothing  new  to  the  practice.  But  I  have  yet  to  find 
the  first  case  where  the  issuance  of  the  writ  has  been 
denied  by  an  appellate  court  to  one  imprisoned  in  the 
penitentiary  under  a  void  judgment.  I  do  not  question 
the  possibility  of  there  being  an  occasional  decision  to 
that  effect,  but,  if  so,  it  is  a  rare  exception,  and  on 
investigation  it  probably  will  be  found  that  the  refusal 
was  because  of  some  unusual  circumstance  or  showing 
made,  disclosing  special  and  exceptional  reasons  therefor. 
I  understand  the  rule  supported  by  the  great  weight  of 
authority  to  be  that,  regardless  of  the  rights  of  a  peti- 
tioner to  apply  to  the  lower  courts  for  the  writ,  appellate 
courts  refuse  original  jurisdiction  in  habeas  corpus  pro- 
ceedings only  in  cases  where  it  appears  that  civil  rights 
are  concerned. 

4.  Judicial  discretion,  it  is  true,  cannot  be  governed 
by  any  fixed  rule  or  rules,  for  so  to  do  would  leave  no 
discretion,  yet  it  has  in  legal  parlance  a  well-understood 
meaning,  which  meaning,  it  is  to  be  presumed,  was 
intended  when  placed  in  our  Constitution.  The  use  of 
the  word  "own,"  to  which  some  weight  appears  to  be 
attached,  is  tautological,  and  adds  nothing  to  the  strength 
of  the  expression.  Volume  14  of  the  Cyc.  383,  384, 
defines  discretion  of  the  court  as  the  "ability  to  discern 
by  the  right  line  of  law,  and  not  by  the  crooked  cord  of 
private  opinion,  which  the  vulgar  call  discretion ;  freedom 
to  act  according  to  the  judgment  of  the  court,  or  accord- 
ing to  the  rules  of  equity  and  the  nature  of  circumstances ; 
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judicial  discretion  regulated  according  to  known  rules  of 
law;  legal  discretion,  and  not  a  personal  discretion; 
sound  discretion  guided  by  fixed  legal  principles ;  sound 
discretion  guided  by  law;  sound  judgment  to  be 
exercised  according  to  the  rules  of  law;  sound  judicial 
discretion."  This  court,  in  referring  to  the  use  of  the 
word  "discretion,"  as  used  in  Coos  Bay  Nav.  Co.  v.  Endi- 
cott,  34  Or.  573,  576  (57  Pac.  61,  62),  and  so  often  used 
in  our  statute,  has  said  that  it  ''must  be  exercised  in 
conformity  with  the  spirit  of  the  law  and  in  accord- 
ance with  the  rules  established  in  reference  thereto.  *  *" 
Also  in  Linn  Co.  v.  Morris,  40  Or.  415,  420  (67  Pac.  295, 
297),  Mr.  Justice  Moore  observes: 

"The  judicial  discretion  that  is  not  subject  to  review 
on  appeal  is  such  an  exercise  of  authority  in  the  mode 
of  proceeding  for  the  enforcement  of  rights  or  the  redress 
of  wrongs  as  is  reasonably  designed,  according  to  fixed 
legal  principles,  to  promote  substantial  justice." 

Numerous  cases  have  been  reversed  by  this  court  on 
account  of  an  exercise,  under  some  provision  of  our  stat- 
utes, of  what  the  trial  courts  deemed  their  discretion, 
among  which  is  Nicklaus  v.  Goodspeed,  56  Or.  184  (108 
Pac.  135). 

5.  The  question,  then,  with  which  we  are  confronted, 
and  the  only  question,  is  whether,  under  the  well-known 
rules  of  law,  the  facts  presented  by  the  petition  for  the 
writ  are  adequate  to  justify  the  exercise  of  our  discretion 
in  favor  of  granting  the  same.  The  only  provision  upon 
the  subject  reads: 

"Whenever  any  person  is  convicted  of  a  felony  for 
which  the  maximum  punishment  does  not  exceed  twenty 
years  imprisonment,  the  court  may,  in  its  discretion,  sen- 
tence such  person  to  imprisonment  in  the  penitentiary 
without  limitation  of  time,  and  such  person  so  convicted 
and  sentenced  may  be  paroled  for  good  conduct  by  the 
Governor  upon  such  terms  and  conditions  as  may  seem 
to  him  wise,  at  any  time  after  such  person  shall  have 
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served  the  minimum  period  of  imprisonment  provided  for 
by  law  for  such  offense,  but  such'  imprisonment  shall  not 
in  any  event  exceed  the  maximum  term  provided  by  law 
for  the  crime  of  which  the  prisoner  was  convicted  and 
sentenced."    Laws  1905,  p.  318. 

It  will  thus  be  seen  that,  under  the  statute  an  indeter- 
minate sentence,  or  sentence  "without  limitation  of  time," 
can  be  imposed  only  where  it  appears  that  the  accused 
has  been  convicted  of  a  felony,  the  penalty  for  which 
does  not  exceed  twenty  years'  incarceration  in  the 
penitentiary:  Staie  v.  Smith,  56  Or.  21  (107  Pac. 
980).  There  is  nothing  in  the  record  before  us 
from  which  the  offense  to  which  defendants  pleaded 
guilty  may  be  ascertained.  It  may  have  been  for 
a  mere  misdemeanor,  the  penalty  for  which  was  a 
light  fine  or  jail  sentence.  This  question  can  only 
be  determined  upon  the  return  to  the  writ,  which  is  not 
before  us.  The  journal  entry  quoted  in  the  petition, 
showing  the  sentence  imposed,  states  no  fact  or  facts 
from  which  it  may  be  inferred  that  a  plea  of  guilty  was 
entered  to  a  felony,  and  certainly  if  not  to  a  felony  the 
sentence  imposed  is  absolutely  void;  no  law  being  pro- 
vided for  such  sentence  under  any  other  circumstances. 
The  question  as  to  whether  the  writ  should  issue  should 
be  determined  from  the  record  presented. 

6.  This  is  too  well  settled  to  need  citation  of  authority 
for  its  support,  and  no  rule  of  law  is  better  established 
or  more  fully  settled  than  that  when  proceedings  of  the 
character  under  discussion  are  presented  to  this  court 
for  consideration,  it  cannot  be  presumed  that  the  pro- 
ceedings in  the  court  below  (upon  which  a  judgment, 
void  upon  its  face,  was  entered)  were  regular,  and  that 
an  error  occurred  through  the  inadvertence  or  misprison 
of  the  clerk  in  entering  the  judgment.  Such  is  the  hold- 
ing in  practically  all  of  the  federal  and  state  courts, 
including  the  adjudications  of  this  court,  as  observed  in 
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State  V.  Gilbert,  55  Or.  596  (112  Pac.  436),  in  referring 
to  the  transcript  there  presented  for  consideration :  "To 
it  alone  can  we  look  to  ascertain  what  the  action  of  the 
court  below  was,  and  upon  it  determine  whether  any  error 
was  committed.  The  duty  of  the  clerk  in  such  matters 
is  ministerial  undoubtedly,  and  subject  to  the  supervision 
and  control  of  the  court.  But  his  record  is  the  highest 
record  of  the  judicial  action  of  the  court.  It  imports 
verity,  and,  until  impeached  by  the  court  itself,  is  con- 
clusive of  the  matters  to  which  it  relates"  —  citing 
Schirmer  v.  People,  33  111.  276.  To  the  same  effect, 
State  V.  Cartwright,  10  Or.  193;  State  v.  Smith, 
56  Or.  21  (107  Pac.  980) ;  State  v.  McCaffrey,  26  Or. 
570  (38  Pac.  932).  This  rule,  after  careful  con- 
sideration by  this  court,  was  followed  in  State  v. 
Walton,  50  Or.  142  (91  Pac.  490:  13  L.  R.  A.  (N.  S.) 
811).  The  same  principle  is  announced  and  upheld  in 
Crain  v.  United  States,  162  U.  S.  625  (16  Sup.  Ct.  952: 
40  L.  Ed.  1097),  since  the  promulgation  of  which  the 
rule  thus  declared  has  been  recognized  in  every  state  in 
the  union,  having  no  statutes  to  the  contrary,  where  the 
question  has  arisen,  except  in  Colorado. 

7.  Taking  the  record  then  as  presented,  it  is  obvious 
that  Francesco  Roberto  and  Lorus  Martinez,  whom  the 
petitioner  represents,  are  sentenced  to  the  Oregon  State 
prison  until  the  end  of  time  without  authority  of  law,  and 
the  proceedings  by  which  they  are  held  are  void.  It  may 
be  that  the  prisoners  pleaded  guilty  to  a  crime  coming 
within  the  indeterminate  sentence  act,  but  unless  we 
adopt  the  policy  of  relying  upon  mere  rumors  or  hearsay 
evidence,  and  step  outside  the  record  presented  to  ascer- 
tain the  facts,  we  have  no  means  of  knowing  upon  what 
charge  they  are  imprisoned.  Unless,  therefore,  we  are  to 
turn  a  deaf  ear  to  the  well-established  principles  of  law 
applicable  to  writs  of  habeas  corpus,  we  should,  under 
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the  showing  by  the  petition,  allow  the  writ,  on  the  return 
to  which  the  real  status  of  the  prisoners  could  be  deter- 
mined. 

The  object  of  this  amendment,  in  my  judgment,  was 
to  reach  such  cases  as  the  one  presented,  and  thereby 
avoid  the  delays  incident  to  an  appeal  from  the  county 
and  circuit  courts  to  this  court.  These  delays  often  work 
to  the  prejudice  of  the  state,  and  at  other  times  occasion 
great  injustice  to  those  unlawfully  held  in  custody.  For 
example,  in  the  case  of  Isakson  v.  Stevens,  57  Or.  57 
(110  Pac.  393),  recently  decided,  the  petitioner,  on  a 
charge  of  felony,  was  on  February  13,  1909,  held  before  a 
committing  magistrate  to  await  the  action  of  the  grand 
jury.  A  petition  for  writ  of  habeas  corpus  was  applied 
for  in  the  circuit  court  and  denied,  but,  pending  an 
appeal,  the  accused  was  admitted  to  bail.  Owing  to  the 
congested  condition  of  our  calendar  the  case  was  not 
reached  and  finally  was  not  determined  until  August  3, 
1910.  In  that  case,  under  the  facts  disclosed  by  the 
records,  the  accused  deserved  to  be  imprisoned  in  the 
penitentiary  for  a  term  of  years,  but  after  more  than 
17  months  had  elapsed  the  matter  was  through  this  court, 
and  although  decided  against  the  petitioner,  he  had  not 
even  been  tried  in  the  court  below.  Whether  he  appeared 
for  trial  or,  through  forfeiture  of  his  bail,  escaped  pun- 
ishment, is  immaterial  for  the  purpose  of  this  illustra- 
tion, which  discloses  the  facility  with  which  a  criminal 
through  delay  may  escape  justice.  No  more  of  the  court's 
time  would  have  been  consumed  had  the  application  for 
the  writ  been  made  here  in  the  first  instance  than  was 
finally  required  on  appeal.  Had  the  amendment  under 
consideration  then  been  in  force,  and  the  application 
brought  here  in  the  first  instance,  the  petition,  not  show- 
ing sufficient  grounds  for  the  discharge  of  the  accused, 
would  have  been  denied  without  delay,  and  the  prisoner, 
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after  a  few  days'  delay,  would,  if  guilty,  have  been  sen- 
tenced, or,  if  innocent,  have  secured  his  liberty.  Assume, 
on  the  other  hand,  that  a  man  is  suspected  of  a  bailable 
offense,  yet  has  committed  no  crime,  but  through  a  mis- 
apprehension of  the  law  the  judge  below  denies  him  bail. 
Should  he  then  be  required  to  ask  the  same  judge,  by 
hdbeds  corpus,  to  discharge  him,  and  on  a  second  denial 
of  justice  be  compelled  to  appeal  and  wait  many  months 
for  a  final  determination  in  the  appellate  court,  and  dur- 
ing that  time  be  restrained  of  his  liberty?  To  ask  this 
is  to  answer  it.  As  before  noted,  the  prisoners,  so  far 
as  we  know,  may  have  committed  the  smallest  misde- 
meanor, entitling  them  only  to  a  few  days  in  jail,  yet,  by 
the  conclusion  reached,  they  are  required  to  apply  for  the 
writ  to  the  court  where  the  error  occurred,  on  refusal 
of  which  they  must  remain  in  the  state  prison  for  a  year 
or  more,  until  the  case  may  here  be  reached  and  deter- 
mined. 

Manifestly  the  amendment  had  some  purpose  in  view 
when  it  gave  to  the  people  affected  the  right  to  apply  to 
this  court  for  a  writ  of  habeas  corpus,  and  this  cause,  it 
appears  to  me,  clearly  comes  within  the  class  of  cases 
thereby  contemplated.  The  argument  that  it  may  impose 
additional  burdens  upon  a  long-suffering  and  overworked 
court  should  have  no  weight.  It  is  not  for  the  courts 
to  say  what  work  should  be  thrust  upon  them  by  the  law- 
making department ;  that  is  a  legislative  and  not  a  judicial 
matter.  Like  objections  were  made  to  the  granting  of 
this  guaranty  of  personal  liberty  before  its  first  royal 
recognition  in  the  Magna  Charta,  and  especially  when, 
in  1679,  the  first  fully  recognized  habeas  corpus  act  (31 
Car.  II,  c.  2)  was  adopted.  No  doubt  it  was  then  anti- 
cipated that  such  courts  as  were  then  existent  would  be 
overworked  by  applications  of  those  claiming  to  be  unlaw- 
fully restrained  of  liberty,  and  possibly  they  were,  but. 
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so  far  as  I  can  ascertain,  this  inconvenience  has  seldom 
been  recognized  as  an  argument  against  the  exercise  and 
recognition  of  this  right.  It  was  on  account  of  delays 
of  courts  and  the  officers  thereof  (of  which  appeals  in 
this  country  furnish  frequent  illustrations)  that  birth 
was  given  to  what  the  Cyclopedia  (Vol.  21,  p.  283)  refers 
to  as  the  first  effective  habeas  corpus  act,  the  reasons 
therefor  being  stated  in  the  preamble  of  the  act  thus: 

"Whereas  great  delays  have  been  used  by  sheriff,  gaol- 
ers, and  other  officers,  to  whose  custody  any  of  the  king's 
subjects  have  been  committed  for  criminal  or  supposed 
criminal  matters,  in  making  returns  of  writs  of  habeas 
corpus  to  them  directed,  by  standing  out  an  alias  and 
pluries  habeas  corpus,  and  sometimes  more,  and  by  other 
shifts  to  avoid  their  yielding  obedience  to  such  writs,  con- 
trary to  their  duty  and  the  known  laws  of  the  land, 
whereby  many  of  the  king's  subjects  have  been,  and 
hereafter  may  be  long  detained  in  prison,  in  such  cases 
where  by  law  they  are  bailable,  to  their  great  charges 
and  vexations,  for  the  prevention  whereof,  and  the  more 
speedy  relief  of  all  persons  imprisoned  for  any  such 
criminal  or  supposed  criminal  matters ;  be  it  enacted.  *  *" 

This  act,  when  read  in  full,  will  be  found  very  com- 
plete as  compared  to  those  preceding  it,  and  was  enacted 
to  cure  the  abuse  of  discretion  then  so  common.  The 
conditions  leading  up  to  its  enactment,  and  until  the 
final  solution  of  the  problem  in  England  by  the  adoption 
of  the  law  on  the  subject,  enacted  in  the  reign  of  George 
III,  are  given  (15  Am.  Eng.  Enc.  Law  (2  ed.)  129),  as 
follows : 

"The  judges  delayed  for  two  terms  to  deliver  an  opin- 
ion as  to  how  far  such  a  charge  was  bailable,  and  when 
at  length  they  agreed  that  it  was  bailable  they  annexed 
a  condition  of  finding  sureties  for  good  behaviour,  which 
still  protracted  the  imprisonment,  the  Chief  Justice 
Sir  Nicholas  Hyde,  at  the  same  time  declaring  that  4f 
they  were  again  remanded  for  that  cause,  perhaps  the 
court  would  not  afterwards  grant  an  habeas  corpus^  being 
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already  made  acquainted  with  the  cause  of  the  imprison- 
ment.' There  were  other  abuses  which  came  into  fre- 
quent practice  which  in  some  measure  defeated  the  bene- 
fit of  the  remedy.  Thus  the  party  imprisoning  was  at 
liberty  to  delay  his  obedience  to  the  first  writ,  and  wait 
until  a  second  and  third,  called  an  alias  and  pluries,  were 
issued,  before  he  produced  the  prisoner." 

In  the  light  of  history,  is  it  not  to  be  presumed  that 
inconveniences  and  delays  analogous  to  those  above,  so 
frequent  even  under  our  advanced  system  of  procedure, 
moved  the  people  of  the  state  in  the  adoption  of  a  con- 
stitutional provision  on  the  subject,  and  should  we  not 
pause  long  before  establishing  a  precedent,  the  effect 
of  which  is  to  recognize  a  continuance  of  those  conditions? 
From  their  inception  the  circuit  courts,  as  well  as  county 
courts  of  this  state,  have  had  jurisdiction  of  these  mat- 
ters, yet  it  is  a  well-known  fact  that  such  applications 
have  constituted  but  a  very  small  percentage  of  their 
cases,  due  principally  to  the  fact  that  one  is  rarely  held 
in  custody  under  a  void  judgment.  The  writ  is  used 
only  to  correct  jurisdictional  errors,  resulting  in  a  wrong- 
ful restraint  of  liberty,  from  which  it  must  necessarily 
follow,  that,  should  we  take  jurisdiction  of  this  class 
of  cases,  applications  therefor  would  rarely  be  made.  In 
nearly  every  state  in  the  union  its  use  is  invoked  by  appel- 
late courts,  and  jurisdiction  thereof  taken  in  cases  anal- 
ogous to  the  one  under  consideration,  yet  applications 
therefor  have  been  comparatively  few.  Then  why  antici- 
pate a  rush  of  petitions  to  this  court  and  an  overcrowding 
of  our  docket  from  that  source  of  litigation,  if  recog- 
nized ?  It  is  reasonable  to  assume  that  our  people,  know- 
ing our  state  to  be  unlike  others  in  this  respect,  in  that 
unusually  long  delays  must  be  encountered  before  a  writ 
of  habeas  corpus  may  be  heard  in  the  Supreme  Court, 
deemed  it  an  important  step  forward,  and  accordingly 
intended  by  amendment  to  grant  to  our  citizens  the  same 
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rights  and  privileges  in  this  respect  as  are  enjoyed  in 
other  states. 

The  holding  to  the  effect  that  these  prisoners  may  apply 
to  the  trial  court  for  a  correction  of  the  record  to  con- 
form to  the  facts,  is  novel  as  well  as  new  in  its  applica- 
tion. As  before  shown,  it  is  not  within  our  province  to 
assume  any  state  of  facts  not  disclosed  by  the  record. 
Nor  can  facts  be  determined  without  first  granting  the 
writ  and  procuring  a  return  thereto.  To  invoke  this  rule 
is  to  condemn  without  a  hearing;  it  is  petitio  prindpiiy 
an  assumption  of  the  very  thing  to  be  established,  and 
which  the  petitioner  seeks  to  have  investigated.  It  also 
occurs  to  me  that  it  is  an  anomalous  precedent  to  hold 
it  to  be  the  duty  of  one  alleging  himself  to  be  imprisoned 
illegally,  or  without  authority  of  law,  first  to  move  to 
have  the  record  corrected  in  such  manner  as  will  change 
an  unlawful  detention  into  a  lawful  imprisonment,  but 
such  I  take  to  be  the  effect  of  the  holding,  that  an 
"obvious"  remedy  would  be  for  the  prisoners  "to  apply 
to  the  court  to  require  the  clerk  to  correct  the  judgment 
entry  to  correspond  with  the  facts." 

Again,  there  is  a  broad  distinction  between  conditions 
justifying  the  granting  of  the  writ  of  Jiaheas  corpus  cases 
and  cases  appealed  from  a  judgment  in  the  usual  trial 
of  one  accused  of  a  crime,  where  only  questions  of  pro- 
cedure are  invoked,  and  where,  as  a  rule,  jurisdictional 
matters  are  seldom  presented,  while  in  habeas  coiyus  pro- 
ceedings only  the  jurisdiction  of  the  court  is  determined, 
such  as,  the  right  to  retain  the  prisoner  in  custody  under 
a  void  law  or  a  void  judgment.  The  distinction  between 
these  two  classes  of  cases,  and  the  reason  why  the  same 
rule  should  not  be  invoked  in  one  as  in  the  other,  I  think 
manifest.  As  observed  by  the  court  in  Simmons  v. 
Georgia  I.  &  C.  Co.,  117  Ga.  308  (43  S.  E.  780,  781 : 
61  L.  R.  A.  739)  :    "Questions  growing  out  of  an  alleged 
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illegal  restraint  of  a  person's  liberty  are  always  ques- 
tions of  much  delicacy  and  importance.  They  impose 
upon  the  judiciary  the  duty  of  instituting  a  careful  and 
painstaking  investigation  into  the  cause  of  the  detention, 
and,  if  it  be  shown  to  be  illegal,  the  courts  should  not 
be  too  astute  in  finding  technical  objections  to  the  manner 
in  which  the  legality  of  the  restraint  is  called  in  question." 
Furthermore,  no  unusual  inconvenience  could  result 
from  the  granting  of  the  writ.  The  court  where  the 
sentence  was  imposed  and  the  prison  where  the  parties 
are  confined  are  in  this  city.  This,  in  addition  to  the 
showing  presented,  disclosing  a  restraint  of  the  prisoners 
under  a  void  judgment,  affords  an  additional  argument 
in  support  of  the  prayer  of  the  petition,  the  denial  of 
which,  in  my  judgment,  is  an  abuse  of  discretion.  I  can 
conceive  of  many  cases  where  the  discretion  of  the  court 
would  properly  be  exercised  in  denying  the  petition;  for 
example,  cases  more  civil  than  criminal  in  character, 
illustrations  of  which  are  controversies  between  divorced 
parents  over  the  custody  of  children,  and  instances 
requiring  possibly  an  examination  of  witnesses,  alluded 
to  in  the  concurring  opinion,  which  class  the  appellate 
courts  in  some  states,  in  the  exercise  of  their  discretion, 
have  either  remanded  to  the  courts  below  or  dismissed 
the  writ,  on  account  of  the  insufficiency  of  the  showing 
made,  or  of  the  lack  of  importance  of  the  cause  presented. 
As  a  rule  these  cases  are  treated  as  being  on  the  same 
plane  as  many  of  the  injunction,  mandamus,  and  quo 
warranto  proceedings;  but  the  distinction  between  them 
and  those  of  the  character  here  under  consideration,  with 
but  few  exceptions,  is  fully  recognized  by  the  courts  and 
the  confusion  respecting  the  points  here  involved,  I 
believe  to  be  due  to  a  failure  to  recognize  this  distinction ; 
accordingly  personal  liberty  is  reduced  to  the  same  level 
as  property  and  official  rights.  I  do  not  question  that, 
in  each  of  the  cases  relied  upon  in  the  opinion  of  Mr. 


I' 


Dec.  1910]  Ex  Parte  Jbrman.  409 

Justice  Eakin,  the  court  was  justified  in  declining  to 
take  jurisdiction,  and  it  was  cases  of  that  class  in  which 
it  was  intended  by  the  amendment  that  this  court  should 
exercise  its  sound  discretion  (or  "its  own  discretion",  if 
preferred)  and  refuse  to  entertain.  Such,  for  example, 
was  the  case  of  Ex  parte  Ryan,  124  La.  286  (50  South. 
161),  where  the  custody  of  a  child  was  involved,  and 
where  it  was  apparent  there  was  no  emergency  for 
prompt  action.  Also  in  CommonweaUh  v.  Baraux,  36  Pa. 
262,  in  which  members  of  a  city  council  were  held  for 
contempt  of  court  in  not  obeying  a  peremptory  writ  of 
mandamus,  in  reference  to  which  the  court  held  that  the 
facts  did  not  justify  a  direct  application  to  the  Supreme 
Court.  State  ex  rel  v.  Barrett,  25  Mont.  112  (63  Pac. 
1030),  was  another  ordinary  case  of  mandamus,  while 
the  case  of  State  ex  rel.  v.  Lawrence,  38  Mo.  535,  was  a 
qtu)  warranto  proceeding.  The  distinction  between  cases 
of  that  character  and  the  one  under  consideration  should 
preclude  them  from  becoming  authority  for  the  course 
adopted  in  the  case  at  bar.  The  language  quoted  from 
them  in  the  concurring  opinion,  standing  alone,  seems  in 
point,  but  when  read  in  connection  with  the  record 
alluded  to  in  each  case,  I  think  far  from  applicable  to  the 
points  here  presented. 

In  conclusion,  I  deem  the  result  announced  by  my 
associates  a  long  stride  towards  a  suspension  of  the  writ 
of  habeas  corpus',  it  is  a  step  backward  in  the  progress 
of  the  law,  and,  I  think,  clearly  inconsistent  with  the 
reason  and  spirit  of  the  habeas  corpus  provision  of  the 
judicial  amendment  to  our  constitution.  The  writ  should 
issue  and  the  final  outcome  be  determined  upon  the  show- 
ing made  thereby. 
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GBANE  COMPANY  v.   EEIE  HEATING  CO. 

[112  Pac.  430.] 

Mechanics'   Liens — Materialman's   Libn — Right  to  Lien. 

Dt'fendant  heating  company  contracted  by  four  separate  contracts 
with  defendant  railroad  company  to  furnish  heating  apparatus  in  a  round- 
house, storehouse,  office,  ollhouse.  and  powerhouse,  constituting  four  sep- 
arate buildings,  to  be  constructed  by  the  railroad  company ;  the  contracts 
providing  that  the  heating  company  should  "furnish  all  of  the  labor  and 
material  required  for  the  installation"  of  the  various  apparatus.  Plaintiff 
furnished  the  heating  company  w^ith  material  used  In  installing  the 
Improvements,  including  the  power  plant,  which  was  installed  to  furnish 
power  for  machines  in  the  roundhouse  repair  shop,  hot  water  for  the 
boiler  washer  and  steam  for  the  pipes  In  the  roundhouse,  and  to  transmit 
steam  and  water  to  the  boiler  washer,  but  the  steam  pipes  connecting 
the  boiler  washer  and  those  in  the  roundhouse  and  the  t>oiler  and  hot- 
water  tank  in  the  powerhouse,  as  well  as  the  connecting  shaft,  were  put 
in  by  tlie  railroad  company  and  were  not  included  In  the  healing  com- 
pany's contract,  nor  furnished  by  plaintiff.  Plaintiff  claimed  a  lien  on 
all  of  the  buildings  erected  for  material  furnished  the  heating  company 
and  used  in  the  construction  of  the  roundhouse,  office,  storehouse,  oil- 
house  and  power  plant,  but  did  not  identify  the  material  as  going  into 
any  particular  building.  Section  5640,  B.  &  C.  Comp.,  gives  every 
person  furnishing  materials  for  use  in  the  construction  of  any  building, 
a  lien  thereon  for  materials  furnished  at  the  Instance  of  the  owner  of 
the  building,  or  his  agent,  and  provides  that  every  contractor,  or  person 
having  charge  of  the  construction  of  any  building,  shall  be  deemed  the 
agent  of  the  owner.  Held,  that  since  the  Hen  given  by  the  statute  was 
upon  each  building  for  the  material  entering  into  its  construction,  unless 
the  owner  has  treated  several  structures  as  one,  plaintiff  was  not  entitled 
to  a  lien  on  all  of  the  buildings  for  the  materials  furnished,  not  having 
contracted  with  the  railroad  company  and  not  having  connected  itself 
with  either  of  the  original  contracts  between  that  company  and  the 
heating  company. 

From  Union:   John  W.  Knowles,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  suit  by  Crane  &  Company,  a  private  corpora- 
tion, against  the  Erie  Heating  Co.,  a  private  corporation, 
the  Oregon  Railroad  &  Navigation  Co.,  a  corporation, 
Alfred  J.  Bingham  and  Joseph  McClelland,  partners  as 
Bingham  &  McClelland,  and  Robert  Wakefield,  to  fore- 
close a  materialman's  lien. 

The  defendant  Oregon  Railroad  &  Navigation  Com- 
pany is  the  owner  of  the  real  estate  at  La  Grande,  Ore- 
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gon,  described  in  the  complaint,  occupied  by  it  in  con- 
nection with  the  operation  of  its  railroad  for  side  tracks, 
roundhouse,  shops,  and  other  buildings,  that  being  the 
end  of  a  division,  and  has  constructed  thereon  the  round- 
house, storehouse,  office,  oilhouse,  and  powerhouse  men- 
tioned in  the  complaint ;  and  on  August  23,  1906,  entered 
into  a  contract  with  the  defendant  Erie  Heating  Com- 
pany, by  which  the  latter,  for  the  consideration  of  $2,197, 
contracted  "to  furnish  all  of  the  labor  and  material 
required  for  the  installation  of  the  steam,  air,  and  water 
lines  in  the  22-stall  roundhouse,"  the  contract  containing 
specifications  and  other  terms.  On  the  same  day  it 
entered  into  another  contract  with  the  Erie  Heating  Com- 
pany by  which  the  latter,  for  the  consideration  of  $9,332, 
agreed  ''to  furnish  all  the  material  and  all  of  the  labor 
*  *  for  the  installation  of  one  of  our  complete  systems 
of  hot-water  heating  for  the  22-stall  roundhouse  *  * ;  also 
the  master  mechanic's  office,  storeroom  and  oilhouse" — 
the  contract  containing  the  specifications  and  other  terms. 
On  the  same  day  it  entered  into  another  contract  with 
the  Erie  Heating  Company,  by  which  the  latter,  for  the 
consideration  of  $10,623,  agreed  ''to  furnish  all  of  the 
labor  and  material  required  in  the  installation  complete 
of  one  of  our  automatic  locomotive  boiler  washers  to  be 
installed  in  the  22-stall  roundhouse";  the  contract  con- 
taining specifications  and  other  terms.  On  the  same  day 
it  entered  into  another  contract  with  the  Erie  Heating 
Company  by  which  the  latter,  for  the  consideration  of 
$8,480,  agreed  "to  furnish  you  the  following  machinery 
and  to  furnish  the  foundations  and  erect  the  machinery 
on  their  respective  foundations  in  a  building  furnished 
by  you  *  *  (including)  all  of  the  pipes,  valves,  and  fittings 
for  the  connecting  up  of  the  steam,  air,  and  water  lines 
in  the  powerhouse";  the  machinery  being  named  in  the 
contract  with  the  specifications  and  other  terms,  and 
constituting  the  power  plant  placed  in  the  power  house. 


412  Crane  Company  v.  Erie  Heating  Co.  [57  Or. 

The  complaint,  subdivision  6,  alleges,  that  on  August 
23,  1906,  the  "defendant  the  Oregon  Railroad  &  Naviga- 
tion Company  entered  into  a  contract  with  the  defendant 
Erie  Heating  Company  for  the  construction  of  a  22-stall 
roundhouse,  master  mechanic's  office,  storehouse  or  store- 
room, oilhouse  and  power  plant,  to  be  constructed  and 
built  on  the  property  above  described;  that  thereafter, 
to-wit,  on  the  25th  day  of  March,  1907,  said  Erie  Heating 
Company  entered  into  a  contract  with  the  plaintiff  for 
certain  material  to  be  used  in,  and  which  was  thereafter 
used  in,  the  construction  of  said  22-stall  roundhouse, 
master  mechanic's  office,  storehouse  or  storeroom,  oil- 
house  and  power  plant."  And  in  the  seventh  subdivision 
of  the  complaint  it  is  alleged,  that  plaintiff  did  furnish 
such  material  to  the  value  of  $1,435.10.  In  the  eighth 
subdivision  of  the  complaint  the  filing  of  the  notice  of 
lien  is  set  out  in  detail,  a  copy  of  which  is  attached  to 
the  complaint  as  an  exhibit,  in  which  it  is  alleged,  that 
the  material  was  furnished  to  the  Erie  Heating  Company, 
by  plaintiff,  "to  be  used  and  which  was  used  in  the  con- 
struction of  the  22-stall  roundhouse,  master  mechanic's 
office,  storehouse,  or  storeroom,  oilhouse,  and  power 
plant,  built  and  constructed  in  the  city  of  La  Grande, 
Union  County,  State  of  Oregon,  for  the  Oregon  Rail- 
road &  Navigation  Company  *  *;  that  said  Erie 
Heating  Company  was  the  original  contractor  and  agent 
of  the  Oregon  Railroad  &  Navigation  Company,"  in  the 
construction  thereof,  and  sets  forth  other  details  not 
necessary  to  mention  here. 

The  defendant  Oregon  Railroad  &  Navigation  Com- 
pany filed  an  answer  in  which  it  denies  subdivisions  6, 
7,  and  8  of  the  complaint,  except  in  that  it  admits  that 
the  notice  of  lien,  set  out  as  an  exhibit,  was  prepared  and 
filed  as  alleged,  and  sets  up  three  affirmative  defenses. 
To  the  first  and  second  defenses  demurrers  were  sus- 
tained, and  the  matters  pleaded  in  the  third  are  adjusted 
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by  the  stipulation  of  facts.  The  only  issue  before  us  on 
the  appeal  arises  upon  the  denials  of  subdivisions  6,  7, 
and  8  of  the  complaint. 

The  principal  facts  are  stipulated,  to  the  eflfect  that  the 
erections  made  by  the  Erie  Heating  Company  for  the 
Oregon  Railroad  &  Navigation  Company  were  done  under 
the  four  separate  contracts,  above  mentioned,  in  the 
buildings  of  the  Oregon  Railroad  &  Navigation  Company ; 
that  the  buildings  were  separate  and  distinct  from  each 
other;  that  plaintiff  furnished  to  the  Erie  Heating  Com- 
pany material  used  in  the  installation  of  the  improve- 
ments, as  alleged  by  it,  to  the  value  of  $1,357.47  and  used 
by  the  Erie  Heating  Company  in  fulfilling  the  four  con- 
tracts; that  the  power  plant  was  installed  for  the  pur- 
pose of  furnishing  power  for  the  machines  in  the  repair 
shop  in  the  roundhouse ;  for  furnishing  the  hot  water  for 
the  boiler  washer  and  the  heat  and  steam  for  the  pipes 
in  the  roundhouse,  and  to  transmit  steam  and  hot  water 
to  the  boiler  washer ;  but  that  these  steam  pipes  connect- 
ing the  boiler  washer  and  the  steam  pipes  in  the  round- 
house with  the  boilers  and  hot-water  tank  in  the  power 
house,  and  the  connecting  shaft,  were  put  in  by  the  Ore- 
gon Railroad  &  Navigation  Company,  and  were  not 
included  in  the  contract  of  the  Erie  Heating  Company, 
nor  was  any  of  the  material  furnished  by  plaintiffs  used 
therein.  The  trial  court  made  findings  of  fact  in  accord- 
ance with  the  stipulation,  and  as  a  conclusion  of  law 
found  that  plaintiff  has  no  lien  upon  the  property  of  the 
Oregon  Railroad  &  Navigation  Company,  and  dismissed 
the  suit.    Plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Arthur  C.  Emmons  and  Mr.  Charles  H.  Finn,  with 
an  oral  argument  by  Mr.  Finn. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  William  W.  Cotton,  Messrs.  Cochran  &  Cochran,  and 
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Mr,  James  G.  Wilson,  with  oral  arguments  by  Mr.  Charles 
E.  Cochran  and  Mr.  Arthur  C.  Spencer. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

The  controversy  is  whether  the  facts  created  a  material- 
man's lien  upon  the  buildings  and  property  of  the  Oregon 
Railroad  &  Navigation  Company. 

For  the  purpose  of  aiding  mechanics  and  laborers  and 
materialmen  in  collecting  their  compensation  for  labor 
and  material  furnished  in  the  construction  of  a  building 
or  other  structure,  the  statute  (Section  5640,  B.  &  C. 
Comp. )  has  provided  that  every  person  performing  labor 
or  furnishing  material  to  be  used  in  the  construction  of 
any  building  or  structure  shall  have  a  lien  upon  the  same 
for  labor  or  material  furnished  at  the  instance  of  the 
owner  of  the  building  or  his  agent. 

"And  every  contractor  *  *  or  other  person  having 
charge  of  the  construction  *  *  of  any  building  *  *  shall 
be  held  to  be  the  agent  of  the  owner  for  the  purposes  of 
this  act." 

Without  such  a  statutory  provision  the  building  or  the 
owner  of  it  would  not  be  liable  for  the  debt  except  upon 
his  contract,  and  to  enable  a  lien  claimant  to  establish 
his  lien  under  this  law  he  must  connect  himself  by  con- 
tract with  the  owner.  This  can  only  be  done  by  showing 
that  the  work  was  performed  for  the  owner,  or  for  a 
contractor,  whom  the  statute  has  made  the  agent  of  the 
owner ;  that  is,  he  must  bring  himself  within  the  original 
contract.  If  the  contractor  has  one  contract  for  the 
erection  of  several  buildings  for  one  price,  even  though 
the  buildings  are  separate  from  each  other,  it  has  been 
held  that  he  or  his  subcontractor  may  have  one  lien 
thereunder  against  all  the  buildings;  but  otherwise, 
where  the  construction  of  each  building  is  the  subject  of 
a  separate  contract,  neither  he  nor  the  subcontractor  are 
entitled  to  include  in  one  lien  all  the  properties  for  labor 
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or  material  furnished  for  their  construction  and  used  in 
the  buildings  indiscriminately,  for  the  reason  that  the 
lien,  by  the  terms  of  the  statute,  is  upon  each  building 
for  the  labor  or  material  only  entering  into  its  construc- 
tion, except  in  cases  where  the  owner  has  treated  several 
structures  as  one.  We  deem  it  unnecessary  to  enter  into 
any  extended  discussion  of  this  question,  as  it  is  settled 
in  an  opinion  by  Mr.  Justice  Lord  in  Willamette  Mills  Co. 
V.  Shea,  24  Or.  40  (32  Pac.  759),  and  one  by  Mr.  Justice 
WOLVERTON  in  Beach  v.  Stamper,  44  Or.  4  (74  Pac.  208: 
102  Am.  St.  Rep.  597),  where  it  is  held  that  the  original 
contract  must  form  the  basis  for  the  lien  on  the  whole. 
"All  authority  to  bind  the  owner  on  account  of  the 
building  or  buildings  to  be  constructed  must  emanate 
from  the  original  contract,  which  becomes  the  foundation 
law  for  the  government  of  all  subcontracts,  as  they  must 
be  let  under  it  and  by  virtue  of  the  contractor's  authority 
obtained  through  it."  Flanagan  Bros.  v.  O'Connell,  88 
Mo.  App.  1,  and  Livermore  v.  Wright,  33  Mo.  31,  cited 
by  plaintiff,  are  to  the  same  effect.  The  Premier  Steel 
Co.  v.  McElwaine  Richards  Co.,  144  Ind.  614  (43  N.  E. 
876) ;  Lindsay  v.  Gunning,  59  Conn.  296  (22  Atl.  310 : 
11  L.  R.  A.  553) ;  and  Press  Brick  Co.  v.  Brick  &  Qicarry 
Co..  151  Mo.  510  (52  S.  W.  401:  74  Am.  St.  Rep.  557), 
also  cited  by  plaintiff,  are  not  in  point,  as  they  relate 
to  liens  based  on  contracts  made  directly  with  the  owner, 
and  not  through  an  original  contractor. 

Plaintiff's  claim  of  lien  is  an  attempt  to  hold  a  lien 
against  the  property  of  the  Oregon  Railroad  &  Naviga- 
tion Company,  with  whom  it  has  no  contract,  and  it  does 
not  connect  itself  with  the  owner  by  or  through  the  orig- 
inal contract. 

The  decisions  of  this  court  in  the  two  cases  above  cited 
are  decisive  of  this.    The  decree  is  affirmed. 

Affirmed. 
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HANSEN  V.  JONES. 

[109  Pac.   868.] 

Homestead — Exemptions — Statutes. 

1.  Where  a  statute  exempts  a  homestead  from  sale  under  execution, 
a  judgment  obtained  against  a  homestead  debtor  after  the  acquisition 
of  the  homestead  right,  will  not  create  such  a  lien  on  the  homestead  as 
can  be  enforced,  while  it  retains  its  homestead  character  in  the  hands 
of  the  debtor. 

Judgment — Judgment    Liens — Statutes. 

2.  The  right   to  a  Judgment  lien   is  statutory. 

Homestead-— Statutory    Right. 

3.  The    right   to   a    homestead   is    statutory. 

Homestead— Judgment    Lien — Statutes. 

4.  Section  205,  B.  &  C.  Comp.,  providing  that  a  Judgment  from  the 
date  of  its  docketing  or  transcript  shall  be  a  lien  on  all  the  real  property 
of  defendant  within  the  county  or  counties  where'  the  Judgment  is  docketed, 
or  which  he  may  subsequently  acquire  therein,  during  the  time  that 
execution  may  issue  thereon,  enacted  in  1862  prior  to  the  statute  creating 
a  homestead  exemption,  must  be  given  full  effect,  unless  the  statute 
creating  the  homestead  exemption  expressly  withdraws  a  homestead  from 
the  operation  of  the  lien  of  a  Judgment,  or  unless  the  subject-matter  of 
the  latter  act  is  so  In  conflict  with  the  former  statute  that  both  cannot 
be   operative. 

Homestead — Exemptions — Statutes. 

5.  Section  221,  B.  &  C.  Comp.,  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  Judicial  sale  for  the  satisfaction  of  any 
liability  subsequently  contracted,  etc..  creates  a  personal  right  of  exemp- 
tion to  be  claimed  as  required  by  Section  224,  when  an  officer  levies  on 
the  homestead,  and  the  right  does  not  exist  ipso  facto,  but  only  when 
claimed  as  a   homestead  on   a   levy   being  made. 

Homestead — Exemptions — Statutes. 

6.  Section  221,  B.  &  C.  Comp.,  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  Judicial  sale  for  the  satisfaction  of  any 
liability  subsequently  contracted  or  for  the  satisfaction  of  any  Judgment 
subsequently  obtained  on  such  debt,  creates  an  exemption  from  Judicial 
sale  only,  and  not  from  the  lien  of  a  Judgment  created  by  Section  205, 
providing  that  from  the  date  of  docketing  a  Judgment  or  the  transcript 
thereof  it  shall  be  a  lien  on  all  the  real  property  of  defendant,  nor  from 
a  levy  of  an  execution  on  the  Judgment,  and  a  Judgment  becomes  a  lien 
on  the  homestead,  which  lien  cannot  be  enforced  while  the  land  is  so 
held,  and  where  the  debtor  conveys  the  property  the  homestead  right 
ceases,  and  his  grantee  takes  title  freed  from  the  homestead  right,  but 
subject  to  the  Judgment  lien  which  from  the  time  of  the  conveyance  is  a 
superior  right. 

Homestead — Exemptions. 

7.  A  Judbment  debtor,  after  the  filing  of  the  transcript  of  the  Judg- 
ment,   and    before    the    levy    of    execution,    conveyed    his    homestead    by 
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warranty  deed  for  a  recited  consideration  paid.  After  the  levy  the 
grantee  by  a  similar  deed  reconveyed  the  land  to  the  debtor.  Held, 
that  the  debtor,  not  being  the  owner  of  the  homestead  at  the  time  of 
the  levy  of  the  execution,  could  not  then  or  thereafter  assert  the  right 
of  a  homesead  subsequently  acquired  as  superior  to  the  Hen  of  the 
judgment. 

From  Malheur:   George  E.  Davis,  Judge. 
Statement  by  Mr.  Justice  Slater. 

This  is  a  suit  by  Minnie  0.  Hansen  against  William 
Jones,  enjoining  a  sale  under  execution  of  plaintiff's  real 
property,  alleged  to  be  her  homestead.  The  facts  are 
that  on  October  12, 1907,  defendant  obtained  in  the  justice 
court  of  Malheur  County  a  judgment  against  plaintiff 
and  her  present  husband  for  the  amount  of  $184.50  and 
costs,  and  two  days  thereafter  caused  a  transcript  of 
such  judgment  to  be  filed  in  the  office  of  the  county  clerk 
of  that  county.  On  December  30th  he  caused  execution 
to  be  issued,  and  on  the  following  day  to  be  levied  on 
plaintiff's  property,  consisting  of  120  acres  of  farming 
land,  worth  not  to  exceed  $1,500,  upon  which  she  was 
then  living  with  her  family.  The  land,  claimed  to  be 
plaintiff's  homestead,  was  purchased  in  1893  by  William 
M.  Lyman,  plaintiffs  first  husband,  and  was  conveyed 
to  them  jointly,  creating  an  estate  by  the  entirety.  They 
moved  onto  the  land  and  resided  there  with  their  children 
until  Lyman's  death,  in  1897,  whereupon  plaintiff  became 
the  sole  owner  of  the  land.  Thereafter  plaintiff  married 
her  present  husband,  Axel  A.  Hansen,  and  to  them  chil- 
dren were  bom.  They  continued  to  live  upon  the  land 
in  question,  and  were  living  thereon  at  the  time  of  the 
levy  of  the  execution  on  December  31,  1907.  Plaintiff 
has  alleged  that  she  caused  to  be  served  on  the  sheriff 
on  January  13,  1908  (13  days  after  the  levy  and  two 
days  subsequent  to  the  time  of  the  filing  of  the  original 
complaint),  a  notice  that  she  claimed  the  land  as  her 
homestead,  and  to  be  exempt  from  sale;  but  there  does 
not  appear  in  the  record  any  proof  to  support  this  aver- 
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ment.  On  November  27,  1907,  after  the  transcript  of 
the  judgment  was  filed  in  the  office  of  the  county  clerk, 
but  before  the  levy  of  the  execution,  plaintiff  and  her 
husband,  by  a  general  warranty  deed,  reciting  a  consid- 
eration of  $1,000  paid  to  them,  conveyed  the  land  to 
L#awrence  L.  Lyman,  plaintiff's  son  by  her  first  husband. 
After  the  levy  was  made,  on  January  10th,  the  son,  by  a 
similar  deed,  reconveyed  the  land  to  plaintiff. 

Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Albert  N,  Soliss. 

For  respondent  there  was  a  brief  alid  an  oral  argu- 
ment by  Mr.  George  W.  Hayes. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

1.  Passing  by  certain  objections  made  to  the  sufficiency 
of  the  complaint,  based  on  the  apparent  want  of  notice 
of  claim  of  homestead  at  the  time  of  the  levy,  and  before 
the  filing  of  the  complaint  herein,  the  lack  of  proof  of 
any  notice  as  alleged,  the  failure  to  make  the  sheriff  a 
party  defendant,  and  also  the  claim  that  a  married  woman 
cannot  assert,  under  the  statute,  a  homestead  right,  we 
approach  the  real  and  fundamental  contention  in  the  case 
— ^whether  the  judgment  became  a  lien  on  the  land  while 
it  was  claimed  as  a  homestead,  so  as  to  follow  the  land 
into  the  hands  of  the  son,  and  thereby  cut  off  any  claim 
of  homestead  by  plaintiff  arising  at  the  time  of  the 
re-vesting  of  the  title  in  her.  There  seems  to  be  a 
unanimity  of  authority  in  adjudged  cases,  to  the  extent 
that,  when  a  statute  exempts  a  homestead  from  sale  under 
execution,  a  judgment,  obtained  against  a  homestead 
debtor  after  the  acquisition  of  the  homestead  right,  will 
not  create  such  a  lien  upon  the  homestead  as  can  be 
enforced  while  it  retains  its  homestead  character  in  the 
hands  of  the  debtor;  but  beyond  this  the  decisions  are 
conflicting. 


r" 
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2,  3.  One  line  of  authorities  holds  that  a  lien  of  a  judg- 
ment does  not  in  any  event  attach  to  the  homestead,  and 
that  it  may  be  conveyed  free  of  such  lien  by  the  judg- 
ment debtor;  while  another  line  holds  that  the  lien  of  a 
judgment  does  attach  to  an  existing  homestead,  but 
remains  dormant  or  in  abeyance  while  the  land  continues 
to  be  owned  and  occupied  as  a  homestead,  but  becomes 
active  or  potential  as  soon  as  the  homestead  right  is  lost, 
or  terminated  by  alienation,  abandonment,  or  otherwise. 
The  right  to  a  judgment  lien,  as  well  as  the  right  to  a 
homestead,  is  wholly  statutory,  and  the  question  as  to 
whether  or  not  a  judgment,  docketed  subsequently  to  the 
acquisition  of  a  homestead  by  the  judgment  debtor, 
attaches  to  and  becomes  a  lien  thereon,  must  necessarily 
be  merely  a  matter  of  construction. 

4.  As  to*  judgment  liens,  our  statute  provides  that: 

"From  the  date  of  docketing  a  judgment  ♦  *  or  the 
transcript  thereof,  such  judgment  shall  be  a  lien  upon  all 
the  real  property  of  the  defendant  within  the  county  or 
counties  where  the  same  is  docketed,  or  which  he  may 
afterwards  acquire  therein,  during  the  time  an  execution 
may  issue  thereon."   Section  205,  B.  &  C.  Comp. 

And  that: 

"From  the  time  of  docketing  a  judgment  of  the  justice's 
court,  *  *  the  same  shall  be  a  lien  upon  the  real  property 
of  the  defendant,  as  if  it  were  a  judgment  of  the  circuit 
court  where  it  is  docketed."   Section  225,  B.  &  C.  Comp. 

The  former  section  of  the  statute  imposes  the  lien  of 
a  judgment  upon  all  lands  of  the  debtor  during  the  time 
an  execution  may  issue  thereon.  It  was  enacted  in  1862, 
long  prior  to  the  creation  of  the  homestead  exemption. 
Unless,  therefore,  the  expressed  intent  of  the  latter  enact- 
ment is  to  withdraw  a  homestead  from  the  operation  of 
the  lien  of  a  judgment,  or  the  subject-matter  of  the  act 
is  so  in  conflict  with  the  former  statute  that  both  cannot 
be  operative,  then  the  plain  meaning  of  the  judgment  lien 
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statute  must  be  given  its  full  effect;  for,  as  was  said  in 
Allen  V.  Cook,  26  Barb.  (N.  Y.)  374,  380,  "the  only  sound 
principle  is  to  declare  'ita  lex  scripta  esif ;  and  it  would 
be  going  too  far  to  make  exceptions  which  the  legislar 
ture  has  not  made." 

5.  The  homestead  exemption  law  was  enacted  in  1893, 
and  reads: 

"The  homestead  of  any  family  shall  be  exempt  from 
judicial  sale  for  the  satisfaction  of  any  liability  hereafter 
contracted,  or  for  the  satisfaction  of  any  judgment  here- 
after obtained  on  such  debt.  Such  homestead  must  be 
the  actual  abode  of,  and  owned  by,  such  family,  or  some 
member  thereof."    Section  221,  B.  &  C.  Comp. 

We  recently  held,  in  Mansfield  v.  HiU,  56  Or.  400  (107 
Pac.  471),  that  this  act  created  a  personal  right  of 
exemption  only,  to  be  claimed  when  an  officer  shall  levy 
upon  such  homestead,  as  required  in  Section  224,  B.  &  C. 
Comp.  The  right  does  not  exist  ipso  facto  by  virtue  of 
the  statute,  or  by  having  the  lien  set  off  as  a  homestead, 
or  registered  before  the  docketing  of  the  judgment,  but 
only  when  claimed  as  a  homestead  upon  a  levy  being 
made.  There  is  no  prohibition  in  the  statute  against 
alienation  or  incumbrance  by  the  owner,  and  the  act 
expressly  withdraws  from  its  purview  a  sale  upon  a 
decree  for  the  foreclosure  of  a  mortgage,  but  when  the 
owner  is  married  it  is  required  that  the  mortgage  of  a 
homestead  be  executed  by  both  husband  and  wife.  Section 
223,  B.  &  C.  Comp. 

6.  Again,  the  exemption  of  the  homestead  is  only  from 
judicial  sale,  and  not  from  the  lien  of  a  judgment,  nor 
from  the  levy  of  an  execution  thereon.  In  fact,  the 
statute  expressly  contemplates  the  existence  of  a  lien 
and  the  issuance  of  execution  and  a  levy,  for  to  stay  the 
sale  thereunder  requires  a  notice  by  the  owner,  wife, 
husband,  agent,  or  attorney  of  such  owner  to  the  officer, 
when  he  shall  levy  upon  the  homestead.     The  language 
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of  the  statute  is  plain  and  free  fom  doubt  or  ambiguity, 
and  is  in  no  respect  in  conflict  with  the  equally  plain  and 
comprehensive  language  of  the  judgment  lien  statute. 
The  lien  of  a  judgment  attaches  to  the  realty  and  is 
clearly  preserved,  but  the  sale  is  stayed,  and  the  remedy 
suspended  until  the  debtor  ceases  either  to  own  or  occupy 
the  premises,  for  a  homestead  is  exempt  only  while  pos- 
sessing the  character  of  a  homestead;  that  is,  it  must 
be  the  actual  abode  of  and  owned  by  such  family  or 
some  member  thereof.  When  it  ceases  to  be  occupied, 
although  it  may  be  owned  by  some  member  of  the  family, 
it  is  no  longer  a  homestead,  and  if  it  should  be  the  abode 
of  the  family,  but  has  been  aliened  to  one  not  a  member 
of  the  family,  it  is  not  a  homestead.  As  we  have  said, 
the  right  of  exemption  is  a  mere  personal  right,  which 
the  statute  secures  to  the  debtor,  to  the  members  of  his 
family,  and  to  his  heirs,  after  his  decease,  which  right 
does  not  run  with  the  land  and  cannot  be  transferred  to 
another  with  the  land.  Referring  to  a  similar  statute, 
it  was  said  in  AUen  v.  Cook,  26  Barb.  (N.  Y.)  374,  380: 
"It  is  entirely  silent  as  to  the  right  of  the  debtor  to  sell 
and  convey  his  homestead;  nor  does  it  declare  that  the 
purchaser  shall  have  any  right,  beyond  those  which  he 
would  acquire  under  an  ordinary  conveyance  of  real 
property  subject  to  existing  liens  and  incumbrances.  It 
is  argued  that  Packard  could  convey  as  good  a  title  as 
he  himself  had  in  the  house  and  lot  in  question.  This 
may  be  true  in  the  abstract.  He  had  the  legal  title  at 
common  law,  subject  to  such  liens  as  might  have  been 
acquired  against  it;  and  he  had  the  right  to  have  his 
homestead  protected  from  sale  under  execution,  so  long 
as  he  continued  to  hold  and  occupy  and  enjoy  it  with 
his  family;  but  he  could  not  convey  away  this  personal 
right."  The  following  additional  cases  support  this  con- 
struction of  statutes,  not  materially  differing  from  the 
one  now  under  consideration:     Smith  v.  Brdckett,  36 
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Barb.  (N.  Y.)  571;  State  Bank  v.  Carson,  4  Neb.  498; 
tJaton  V.  Ryan,  5  Neb.  47;  KeUerman  v.  Aultman  (C.  C.) 
30  Fed.  888 ;  Whitworth  v.  Lyons,  39  Miss.  467 ;  Cham- 
bers V.  SaUie,  29  Ark.  407;  Jackson  v.  Allen,  30  Ark. 
110;  N orris  v.  XztW,  28  Ark.  485;  Hoyt.  v.  Howe,  3 
Wis.  752  (62  Am.  Dec.  705)  ;  Folsom  v.  Carli,  5  Minn. 
333  (Gil.  264)  (80  Am.  Dec.  429) ;  TUlotson  v.  MiUard, 
7  Minn.  513  (Gil  419),  (82  Am.  Dec.  112). 

By  the  early  decisions  of  the  Supreme  Courts  of  Wis- 
consin and  Minnesota,  statutes  providing  in  general  terms 
that  judgments  should  be  liens  on  all  the  defendant's  real 
estate  were  construed  as  extending  such  liens  over  home- 
steads, which  by  law  were  exempt  from  sale  under  execu- 
tion. This  will  appear  by  the  decisions  cited  from  those 
states ;  but  the  rule  as  announced  in  those  decisions  was 
later  abrogated  by  statutes  enacted  after  the  rendition  of 
such  decisions,  and  therefore  the  later  decisions  of  those 
states  are  not  opposed  to  this  view.  What  is  said  by 
some  authors  to  be  an  opposing  doctrine  to  that  announced 
by  the  above  cases  is  thus  stated  by  Mr.  Freeman: 

"Homesteads  exempted  from  execution  by  statute  are 
thereafter,  as  long  as  they  retain  their  homestead  charac- 
ter, clear  from  all  judgment  liens,  and  may,  notwith- 
standing judgments  docketed  against  their  owners,  be 
by  them  conveyed  or  incumbered  without  furnishing  any 
opportunity  for  such  liens  to  attach."  2  Freeman,  Judg- 
ments (4  ed.)  §  335. 

See,  also,  an  extended  note  to  the  case  of  Vanstory 
V.  Thornton  (N.  C.)  34  Am.  St.  Rep.  483,  496. 

Most,  if  not  all,  of  the  leading  cases  cited  in  support 
of  this  supposed  contrary  doctrine  have  been  found,  upon 
examination,  to  be  based  upon  statutes  conferring  judg- 
ment liens  and  granting  homestead  rights  radically  dif- 
ferent from  our  own  and  from  the  statutes  of  the  states 
from  which  the  foregoing  authorities  have  been  collated, 
and  of  course  where  the  statutes  differ  it  necessitates  a 
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dijfferent  construction,  and  a  different  result  is  obtained. 
We  proceed  to  consider  some  of  the  cases  said  to  support 
the  contrary  doctrine.  In  Bowman  v.  Norton,  16  Cal. 
213,  Norton  gave  two  several  mortgages  on  property 
occupied  by  him  with  his  family,  and  claimed  by  him  as 
a  homestead;  his  wife  not  joining  in  the  execution  of 
either  of  the  mortgages.  After  the  maturity  of  the  notes 
secured  by  the  mortgages,  suits  were  instituted  to  fore- 
close, and  the  usual  judgments  were  obtained.  Later  on 
Norton  filed  a  petition  in  insolvency,  asking  to  be  dis- 
charged from  his  debts  and  liabilities,  and  to  have  the 
mortgaged  property  declared  to  be  his  homestead.  In 
the  final  decree  therein  the  premises  were  set  apart  as  a 
homestead  for  the  benefit  of  himself  and  family,  with- 
out mentioning  the  mortgages  or  incumbrances  thereon. 
Afterward  Norton  and  his  wife,  by  their  joint  deed,  sold 
a  portion  of  the  land  to  plaintiff,  who  afterwards  brought 
suit  to  quiet  his  title  against  the  claims  of  the  defend- 
ants, asserted  by  virtue  of  the  respective  mortgages  and 
judgments.  It  was  held  that  the  mortgages  were  not 
void,  but  invalid  only  as  against  the  assertion  of  the 
homestead  rights  of  the  respondent  and  wife,  and  could 
be  enforced  by  the  judgments  recovered  thereon  when- 
ever those  rights  were  relinquished  and  that  they 
had  been  relinquished  by  the  conveyance  to  plain- 
tiff. In  that  connection  it  was  said  by  Mr.  Chief  Jus- 
tice Field,  who  delivered  the  opinion,  that  "such 
rights  may  be  released  and  abandoned;  but  they  are,  in 
their  nature,  incapable  of  sale  and  transfer.  The  exemp- 
tion of  the  property  from  forced  sale  is  the  personal 
right  of  both  husband  and  wife,  and  the  restraint  upon 
the  husband's  power  of  alienation  is  the  personal  right 
of  the  wife  alone,  and  they  cannot  be  assigned  to  others." 
In  support  of  such  interpretation  of  the  statute  of  that 
State,  the  leading  case  of  Hayt  v.  Howe,  3  Wis.  752  (62 
Am.  Dec.  705),  was  cited  and  commented  upon.     That 
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case  held  that  a  judgment  recovered  against  the  owner 
of  premises,  while  they  were  occupied  as  a  homestead, 
became  a  lien;  that  it  could  not  be  enforced  while  the 
premises  remained  a  homestead,  but  so  soon  as  the. 
homestead  character  was  gone  they  became  subject  to 
sale  under  the  judgment.  The  opinion  was  not  criticised, 
but  was  adopted  by  Judge  Field  as  an  authority  in  the 
case  he  was  considering.  The  judgment  in  the  one  case 
was  made  analogous  to  the  lien  of  the  mortgages  in  the 
other.  It  was  said,  however,  by  Mr.  Chief  Justice  Field, 
that  a  judgment  of  itself  could  not  in  that  State  become 
a  lien  upon  a  homestead  because  of  the  statute,  which 
limited  the  lien  of  a  judgment  to  the  real  property  of  the 
judgment  debtor,  which  is  "not  exempt  from  execution/' 
We  have  no  such  limitation  in  the  statute  of  our  State, 
which  provides  that  the  lien  shall  be  upon  all  of  the  real 
property  of  the  judgment  debtor  during  the  time  an 
execution  may  issue  thereon,  and  this  fact  distinguishes 
the  holding  in  that  case  from  the  cases  hereinbefore  cited 
as  sustaining  the  opposite  theory. 

In  the  State  of  Illinois,  until  the  execution  is  received 
by  the  officer,  a  lien  did  not  attach  to  the  lands  in  the 
hands  of  the  debtor,  nor  as  to  bona  fide  creditors  and 
purchasers,  until  the  officer  has  made  and  filed  a  cer- 
tificate of  the  levy  with  the  recorder  (Bliss  v.  Clark,  39 
111.  590,  595:  89  Am.  Dec.  330),  and  hence  when  the 
statute  of  that  State,  creating  the  homestead  right,  casts 
such  right  upon  the  debtor  coming  within  its  provisions, 
and  makes  it  efl?ective  ipso  facto,  without  requiring  him 
to  perform  any  act,  to  discharge  any  duty,  or  manifest 
any  intention  of  availing  himself  of  its  benefits,  and  at 
the  same  time  makes  the  homestead  exempt  from  levy 
as  well  as  sale  (Green  v.  Marks,  25  111.  221),  it  must  be 
plain  that  a  judgment  lien  could  not  attach  to  a  home- 
stead in  that  State,  and  the  cases  cited  are  not  in  confiict 
with  the  authorities  hereinbefore  referred  to,  as  sus- 
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tainins:  the  doctrine  announced  in  Hoyt  v.  Howe,  3  Wis. 
752  (62  Am.  Dec.  705). 

The  decision  in  Morris  v.  Ward,  5  Kan.  239,  was  based 
altogether  upon  the  peculiar  wording  of  the  statutes  of 
that  State,  respecting  judgment  liens  and  homestead 
rights.  The  homestead  was  made  exempt  from  sale  under 
any  process  of  law,  and  contains  a  provision  against 
alienation  by  the  husband  without  the  joint  consent  of 
husband  and  wife.  The  obligations  sought  to  be  enforced 
were  incurred  by  the  husband  alone,  and  it  was  held 
that  no  judgment  or  other  legal  proceeding  against  the 
husband  only  could,  so  far  as  affecting  the  homestead, 
be  binding  upon  either  husband  or  wife,  or  upon  any 
one  else.  As  to  a  judgment  lien,  the  statute  was  inter- 
preted to  extend  only  to  such  landd  as  are  not  exempt  by 
law.  At  page  245  of  the  opinion,  the  wording  of  Section 
432  of  the  statute  of  that  State  (Comp.  Laws  1862, 
p.  194)  is  given  as  follows: 

"Lands,  tenements,  goods  and  chattels  not  exempt  by 
law,  shall  be  subject  to  the  payment  of  debts,  and  shall 
be  liable  to  be  taken  on  execution  and  sold  as  hereinafter 
provided." 

The  same  distinctions  are  discoverable  in  Cantrell  v. 
Fowler,  24  S.  C.  425.  The  case  of  Lamb  v.  Shays,  14 
Iowa  567,  is  perhaps  the  most  difficult  to  distinguish,  as 
the  lien  statute  of  Iowa  is  substantially  the  same  as  that 
of  this  State;  but  it  is  first  pointed  out  in  the  opinion 
that  the  section  of  the  statute  in  relation  to  judgment 
liens  and  that  giving  to  the  owner  of  the  homestead  the 
exemption  were  passed  at  the  same  time,  and  hence  they 
must  be  construed  together.  The  one  gave  to  the  judg- 
ment creditor  a  lien  on  all  the  lands  of  the  defendant, 
and  the  other  denied  him  the  right  to  enforce  it  so  far 
as  the  homestead  is  concerned.  It  was  held  that  it  was 
not  the  intention  of  the  legislature,  when  enacting  these 
two  statutes  simultaneously,    that    a    lien    should  ever 
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attach  upon  property  that  was  declared  exempt  from 
judicial  sale.  The  decision,  however,  is  not  based  exclu- 
sively upon  this  construction  of  the  concurrent  statutes, 
for  other  provisions  of  the  law,  in  relation  to  homesteads, 
which  are  pointed  out  in  the  opinion,  bear  upon  the 
determination  of  the  question  under  consideration;  and 
in  that  connection  it  was  observed  that  the  authorities 
cited  to  the  court,  including  Allen  v.  Cook,  26  Barb. 
(N.  Y.)  374,  380,  and  Folsom  v.  Carli,  5  Minn.  333  (Gil. 
264) ,  (80  Am.  Dec.  429) ,  in  support  of  the  opposite  view, 
appear  to  have  been  made  upon  statutes  having  pro- 
visions different  from  those  contained  in  the  statutes  of 
lowa.  There  is  undoubtedly  a  substantial  difference, 
which  could  reasonably  account  for  the  divergent  results, 
and  the  same  may  be  said  of  all  the  cases  usually  arranged 
in  the  two  classes,  as  supporting  the  opposite  theories. 
The  line  of  departure  appears  in  the  statutes  of  the  sev- 
eral states,  and  not  in  the  reasoning  of  the  cases. 

We  conclude,  therefore,  that  defendant's  judgment 
became  a  lien  on  the  land  in  question,  while  it  was  in 
fact  plaintiff's  homestead,  although  the  judgment  was 
incapable  of  enforcement  while  the  land  was  so  held.  But 
when  plaintiff  conveyed  the  property  the  homestead  right 
ceased  to  exist,  and  her  grantee  took  the  full  title  freed 
therefrom,  but  subject  nevertheless  to  the  judgment  lien, 
which  from  that  time  became  superior  in  right. 

7.  The  question  whether  a  homestead  right,  arising 
subsequent  to  the  time  when  the  judgment  lien  attached, 
and  subsequent  to  the  levy  of  an  execution,  will  defeat  a 
sale  thereunder,  remains  to  be  considered.  It  has  gen- 
erally been  held  that  a  judgment  lien  takes  precedence 
of  a  subsequently  acquired  homestead.  Gage  v.  Neblett, 
57  Tex.  374;  Elston  v.  Robinson,  21  Iowa  531;  BiUs  v. 
Mason,  42  Iowa  329 ;  Bowker  v.  Collins,  4  Neb.  494 ;  Bunn 
V.  Lindsay,  95  Mo.  250  (7  S.  W.  473 :  6  Am.  St.  Rep.  48) ; 
Smith  V.  Richards,  2  Idaho  (Hash.)  498  (21  Pac.  419) ; 
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Kennerly  v.  Swartz,  83  Va.  704  (3  S.  E.  348) ;  Kelly  v. 
Dill,  23  Minn.  435;  Bartholomew  v.  Hook,  23  Cal.  278; 
Robinson  v.  T^zteori,  15  Kan.  595  (22  Am.  Rep.  272)  ; 
BuUene  v.  Hiatt,  12  Kan.  98.  This,  it  will  be  observed,  is 
the  rule  in  states  the  statutes  of  which  necessitate  the 
holding  that  the  lien  of  a  docketed  judgment  will  not 
attach  to  a  homesead  acquired  before  the  entry  of  the 
judgment,  and  while  the  homestead  is  occupied  and  held 
as  such,  as  well  as  in  states  adopting  the  opposite  view ; 
but  it  is  there  held  that,  having  once  attached,  the  judg- 
ment lien  will  not  be  displaced  by  a  subsequently  acquired 
homestead.  In  Bowker  v.  Collins,  4  Neb.  494,  it  was  said 
that  the  law  evidently  requires  that  the  lands  to  be 
selected  as  a  homestead  shall  be  actually  used  for  that 
purpose  at  the  time  the  judgment  is  recovered;  but  in 
this  case  it  is  not  necessary  to  go  further  than  to  say 
that,  in  order  that  a  homestead  right  may  be  superior  to 
a  judgment  lien,  the  premises  must  at  least  be  owned 
and  occupied  as  a  homestead  at  the  time  of  the  levy. 
In  this  case  plaintiff  was  not  the  owner  of  the  premises 
at  the  time  the  execution  was  levied,  and  therefore  she 
could  not  then,  or  thereafter,  assert  the  right  of  a  home- 
stead subsequently  acquired  as  superior  to  the  lien  of 
the  judgment.  Moore  v.  Granger,  30  Ark.  575;  Butler 
V.  Nelson,  72  Iowa  732  (32  N.  W.  399) ;  Archer  v.  Jacobs, 
125  Iowa  467  (101  N.  W.  195), 

The  decree  will  therefore  be  reversed,  and  one  entered 
here  dismissing  the  suit,  with  costs  to  defendant. 

Reversed:  Rehearing  Denied, 


Argued    May    5,    decided   June    28,    rehearing:   denied    December    27.    1910. 

HANSEN  V,  JONES  &  CO. 

[109  Pac.   872.] 

From  Malheur:  George  E.  Davis,  Judge. 

This  is  a  suit  by  Minnie  O.  Hansen  against  Jones  & 
Co.  From  a  decree  in  favor  of  plaintiff,  defendants 
appeal.  Reversed:  Suit  Dismissed. 
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For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr.  Albert  N.  Soliss. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  George  W.  Hayes. 

Mr.  Justice  Slater  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  identical  with  those  in  the 
case  of  Hansen  v.  Jcmes  (just  decided,  109  Pac.  868, 
excepting  that  it  is  based  upon  a  different  judgment,  and 
there  are  additional  parties  defendant.  The  case  there- 
fore is  controlled  by  the  conclusion  reached  in  the  former 
case,  and  the  order  herein  will  be  the  same. 

The  decree  is  reversed,  and  the  suit  dismissed. 

Reversed:  Suit  Dismissed. 


Argrued   Aug.    9,    decided   Oct.    25,    rehearing   denied   December    27,    1910. 

DIBBLEE  V,  ASTORIA  &  COLTTMBIA  BIVEB  B.  B.  CO. 

[Ill     Pac.     242:     112     Pac.     416.] 

Railroads — Killing    Stock — Fbnces — Contracts — ^Waiver    op    Right 
TO  Fence. 

1.  That  a  right  of  way  deed  provides  for  an  open  crossing  does  not 
release  a  railroad  company  from  Its  statutory  duty  to  fence  the  tracks, 
except  at  the  crossing,  so  as  to  relieve  it  of  liability  for  stock  killed ; 
and  a  provision  in  such  a  deed,  requiring  the  railroad  to  construct  three 
wagon  crossings  over  Its  tracks  and  two  cattle  crossings  under  or  over 
its  tracks,  contemplated  open  crossings,  so  as  not  to  waive  the  company's 
duty  to  inclose  the  track  by  a  lawful  fence. 

Appeal  and  Error — Harmless  Error — Admission  op  EvroENCB. 

2.  Any  error  in  admitting  evidence  for  plaintiff  was  rendered  harm- 
less by  defendant's  subsequent  testimony,  without  objection,  to  the  same 
effect. 

Railroads — Injury  to  Stock — Nature  op  Action — Variance. 

3.  Plaintiff  sued  defendant  railroad  company  for  the  killing  of  stock 
on  its  right  of  way,  and  the  evidence  showed  that  plaintifTs  deed  to  the 
railroad  company  reserved  a  right  to  crossings,  and  that  it  agreed  to 
put  in  cattle  guards  and  open  crossings,  but  did  not  do  so,  but  that 
plaintiff  had  no  arrangement  with  the  railroad  company  to  put  In  gates, 
and  that  it  decided  to  inclose  its  right  of  way  by  a  continuous  fence 
and  gates  at  the  crossings.  Held,  that  there  was  no  variance,  on  the 
ground   that   the  action   was  in  tort,  while   the  evidence  tended   to   show 
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liability  arising  on  breach  of  contract ;  plaintiff  not  seeking  to  recover 
because  defendant  did  not  construct  open  crossings,  but  on  the  ground 
that    the    fence   and    gates   were    not    kept   in    repair. 

From  Columbia:    Thomas  A.  McBride,  Judge. 

This  is  an  action  by  John  Dibblee  against  the  Astoria 
&  Columbia  River  Railroad  Company,  to  recover  damages 
for  stock  killed  upon  the  right  of  way  of  defendant  by  a 
moving  train.  From  a  judgment  in  favor  of  plaintiff, 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Carey  &  Kerr  and  Mr.  Omar  C.  Spencer,  with 
an  oral  argument  by  Mr.  Spencer. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Dillard  &  Day,  with  an  oral  argument  by  Mr. 
William  B.  Dillard. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  from  the  railroad 
company  for  loss  of  stock  killed  upon  defendant's  right 
of  way  by  a  moving  train.  The  complaint  alleges  that 
plaintiff  is  the  owner  of  an  inclosed  tract  of  land, 
through  which,  for  a  distance  of  three  miles  defend- 
ant's railroad  is  located;  that  defendant  neglected  to 
maintain  a  lawful  fence  along  such  track;  that  on  the 
18th  of  June,  1907,  two  of  plaintiff's  horses,  pasturing 
in  such  inclosure,  wandered  therefrom  over  and  upon 
defendant's  track,  where  the  same  was  unfenced,  or 
improperly  fenced,  and  were  struck  by  a  moving  train 
and  killed.  And  in  a  second  count  similar  allegations 
are  made  as  to  seven  head  of  cattle  which  were  killed 
on  December  26,  1907.  He  asks  for  damages  in  the  sum 
of  $340. 

The  answer  denies  each  allegation  of  the  complaint, 
except  plaintiff's  ownership  of  the  land,  and  that  defend- 
ant operates  a  railroad  across  the  same,  and  alleges 
affirmatively  that  the  road  is  inclosed  by  a  lawful  fence 
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and  gates  at  farm  crossings.  In  charging  contributory 
negligence,  it  is  further  alleged  that  there  are  farm  cross- 
ings, constructed  at  plaintiff's  request;  that  such  gates 
are  maintained  by  defendant  for  the  sole  benefit  of  plain- 
tiff, and  have  been  continuously  used  by  him ;  that  plain- 
tiff carelessly  permitted  such  gates  to  remain  open, 
through  which  said  stock  entered  and  were  killed,  without 
fault  of  defendant.  This  defence  of  contributory  negli- 
gence is  abandoned  by  defendant,  there  being  no  evidence 
that  the  stock  entered  at  the  gates. 

1.  There  was  evidence  tending  to  show  the  defective 
condition  of  the  fence  and  gates  inclosing  the  railway 
track.  To  the  admission  of  evidence  of  the  condition  of 
the  gates,  defendant  excepted — its  contention  being  that 
this  is  an  action  in  tort  for  noncompliance  with  the  rail- 
road fence  law,  which  makes  no  provision  for  the  main- 
tenance of  gates;  that  the  gates  at  the  farm  crossings 
are  not  a  part  of  the  statutory  fence ;  and  that  plaintiff's 
request  therefor  amounts  to  a  waiver  by  him  of  the  stat- 
utory  fence,  and  for  damage  arising  from  defects  in  the 
gates  the  remedy  is  not  in  tort  but  upon  contract.  In 
answer  to  this  it  may  be  said  that  the  only  contract  rela- 
tions between  plaintiff  and  defendant,  in  reference  to  the 
crossings,  is  the  clause  in  the  deed,  which  provides: 

"The  party  of  the  second  part  [the  railroad  company] 
to  construct  three  wagon  crossings  over  its  track  and  two 
cattle  crossings  under  or  over  its  track,  in  the  discretion 
of  the  grantors." 

This  does  not  constitute  an  agreement  for  gates,  or  a 
waiver  of  an  inclosure  of  the  track  by  a  lawful  fence. 
If  this  stipulation  in  the  deed  contemplates  an  open  cross- 
ing, as  may  reasonably  be  inferred,  it  will  not  release 
the  defendant  from  the  duty  to  fence  its  track,  except 
that  plaintiff  would  thereby  waive  an  inclosure  at  that 
point,  and  the  crossing  would  remain  open  at  plaintiffs 
risk;  but,  if  it  contemplates  gates,  they  must  be  main- 


Dec.  1910]    Dibblee  v.  Astoria  &  Columbia  River  R.  R.  Co.     431 

tained  as  part  of  the  fence:  Tyson  v.  K.  &  D.  Co.,  43 
Iowa  207.  It  is  said  in  12  Am.  &  Eng.  Enc.  Law  (2  ed.) 
1081,  in  discussing  the  railroad  company's  statutory  duty 
to  fence  its  track,  that  "a  gate  or  set  of  drawbars  is  a 
part  of  the  fence  in  which  it  is  constructed,  and  a  rail- 
road company's  obligation  to  maintain  fences  along  the 
sides  of  its  right  of  way  includes  the  duty  of  keeping 
such  gates  or  bars  in  repair."  Many  cases  are  cited  in  a 
note  to  this  text,  referring  to  gates  at  farm  crossings. 
To  the  same  effect  are  Mackie  v.  Central  Railroad  of 
Iowa,  54  Iowa  540  (6  N.  W.  723)  ;  Jacksonville  R.  Co. 
V.  Harris,  33  Fla.  217  (14  South.  726:  39  Am.  St.  Rep. 
127),  3  Woods,  Ry.  L.,  §420. 

Plaintiff's  remedy  was  not  upon  contract,  because  none 
has  been  established ;  nor  has  plaintiff,  by  using  the  gates, 
waived  his  remedy  in  tort:  Poler  v.  New  York  Central 
Railroad  Co.,  16  N.  Y.  476.  The  case  of  Enright  v.  S.  F. 
&  S.  J.  R.  R.  Co.,  33  Cal.  230,  236,  cited  by  defendant 
upon  this  question,  is  not  in  point,  for  the  reason  that, 
in  that  case,  the  defective  construction  of  the  barway 
was  at  the  landowner's  request  for  his  own  convenience, 
and  was,  of  course,  a  waiver  of  the  statutory  require- 
ments. 

2.  Exception  was  also  taken  to  the  admission  of  evi- 
dence to  the  effect  that  plaintiff's  horses  and  cattle  had  at 
other  times  got  on  the  railroad  track.  Even  if  it  was 
error  to  admit  the  evidence,  it  was  rendered  harmless 
by  the  subsequent  statements  of  defendant's  superin- 
tendent to  the  same  effect,  which  were  received  without 
objection. 

We  find.no  prejudicial  error  in  the  record,  and  the 
judgment  is  affirmed.  Affirmed. 

Mr  Justice  McBRroE,  took  no  part  in  this  decision,  the 
case  having  been  tried  before  him  in  the  court  below. 
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Decided  December   27,    1910. 

On  Petition  for  Rehearing. 

[112  Pac.   416.] 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

3.  The  petition  urges  again  that  the  action  is  upon 
a  tort,  and  that  the  evidence  tended  to  show  that  the 
liability  arose  upon  breach  of  contract.  The  testimony 
of  plaintiff,  quoted  in  the  petition,  is  to  the  effect  that, 
by  his  deed  to  the  railway  company,  he  reserved  his  right 
to  crossings;  that  orally  the  company  agreed  to  put  in 
cattle  guards,  meaning  open  crossings,  but  did  not  do 
so;  and  that  he  had  no  arrangement  with  the  company 
for  gates.  The  defendant  elected  to  inclose  its  tract  by 
a  continuous  fence  and  gates  at  the  crossings,  and  plain- 
tiff is  not  seeking  to  recover  because  the  company  did 
not  construct  open  crossings.  He  is  not  complaining 
that  gates  were  constructed,  but  that  the  fence  and  gates 
were  not  kept  in  repair,  and  remedy  is  sought  upon  the 
statutory  liability. 

The  other  questions  are  answered  in  the  opinion.  The 
petition  is  denied.       Affirmed:   Rehearing  Denies). 


Argued  November  10,  decided  December  27,   1910. 

WHITTIEa  V.  WOODS. 

[112  Pac.   408.] 

JUSTICBS    OF    THE    PEACE ^APPEARANCE GENERAL    OR    SPBCLAL. 

1.  Though,  In  an  action  before  a  justice  of  the  peace,  defendant's 
motion  to  quash  service  of  the  summons,  alleged,  among  other  grounds, 
that  the  original  complaint  was  not  signed,  and  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  the  motion  did  not  con- 
stitute a  general  appearance,  where  the  only  relief  asked  in  the  motion 
was  to  quash  the  service  of  summons. 

Process — Motion — Motion  to  Quash — Scope. 

2.  In  a  motion  to  quash  service  of  process,  the  defendant  cannot 
question  the  sufficiency  of  the  complaint. 
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Justices    of   the    Peach — Procedure    in    Civil    Cases  —  Procebdinxis 
Preliminary  to  Trial. 

3.  Prior  to  Judgment,  the  plaintiff  in  a  Justice's  court  must  take  notice 
of  all  pleadingrs  filed;  but.  If  the  case  Is  called  during  the  absence  of 
counsel,  counsel  are  entitled  to  notice,  for  they  are  not  expected  to  con- 
tinuously sit  in  a  court  which  is  always  open. 

Justices   op*   the   Peace  —  Objections   to   Jurisdiction  —  Motion   to 
Quash — Motion  to  Amend. 

4.  Where  a  plaintiff  asks  leave  of  the  Justice  for  the  constable  to 
amend  his  return  of  service,  it  is  a  confession  of  a  motion  to  quash 
such  return,  and  therefore  a  defendant  Is  not  subject  to  the  Jurisdiction 
of  the  court  by  an  appearance  In  such  motion. 

Justices  op  the  Peace — Service — Delivery  at  Residence — Return — 
Sufficiency — Statute. 

5.  Section  55,  B.  A  C.  Comp.,  providing  that  summons  and  complaint 
shall  be  delivered  to  the  defendant  personally  or,  If  he  be  not  found,  to 
some  person  of  the  family,  being  In  derogation  of  the  common  law,  is 
to  be  strictly  construed  and  only  resorted  to  when  the  defendant  cannot 
be  found.  And  hence  a  constable's  return  of  process  issued  by  a  Justice 
of  the  peace,  reciting:  "I  could  not  find  said  defendant  on  the  day  said 
summons  was  delivered  to  me" — ^was  insufficient,  as  it  does  not  appear 
that  defendant  was  without  the  county  or  could  not  be  found  by  proper 
diligence. 

From  Baker:    Wiluam  Smith,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  a  proceeding  to  review  a  judgment  of  the  jus- 
tice's court.  From  the  record  it  appears  that  an  action 
was  commenced  in  the  justice's  court  for  Huntington  pre- 
cinct, by  defendant  Thomason,  against  the  petitioner, 
Whittier,  to  recover  $94.50  upon  a  debt.  Summons  was 
issued  thereon  March  7,  1910,  requiring  defendant  to 
appear  within  seven  days  from  the  date  of  service,  and 
was  delivered  to  the  constable  for  service.  A  return 
of  service  was  made  thereon  and  filed  the  same  day,  which 
is  conceded  to  have  been  insufficient  to  give  the  court 
jurisdiction  of  the  defendant.  Judgment  was  rendered 
against  the  defendant,  based  on  the  return,  on  March 
15th.  On  March  25th  defendant,  by  special  appearance, 
for  the  purpose  of  the  motion  and  no  other,  moved  the 
court  "to  quash  and  set  aside  the  service  of  summons 
herein  for  the  following  reasons,  to  wit:  (1)  The 
original  complaint  in  said  cause  was  not  signed  by  the 
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plaintiff  or  by  his  attorneys.  (2)  The  copies  left  at 
defendant's  residence  were  not  true  copies  of  the  com- 
plaint and  summons.  (3)  The  service  of  said  complaint 
and  summons  was  not  in  accordance  with  the  provisions 
of  the  statute.  (4)  No  legal  service  of  the  complaint  or 
summons  was  made  upon  the  defendant.  (5)  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  On  May  3d  plaintiff  moved  the  court  to  vacate 
the  judgment  theretofore  entered  and  for  leave  to  the 
constable  to  amend  his  return  on  the  summons  to  con- 
form to  the  facts,  which  was  allowed.  Thereupon  the 
constable  filed  a  new  return,  in  which  he  states  that  he 
served  the  summons  on  March  7,  1910,  on  the  defendant 
by  delivering  the  certified  copies  of  the  summons  and 
complaint  to  Maranda  Whittier,  wife  of  defendant,  a 
member  of  his  family  over  the  age  of  14  years,  "such 
delivery  and  service  being  by  me  so  made  because  of  the 
fact  that  I  could  not  find  said  defendant  on  the  day  said 
summons  was  delivered  to  me  and  by  me  served  as  afore- 
said"; and  that  the  delivery  was  made  at  the  dwelling 
house  of  defendant  in  said  county  and  state.  Application 
was  made  by  plaintiff  for  judgment  thereon  May  3,  1910, 
which  the  court  refused,  pending  the  motion  to  quash. 
Plaintiff  then  moved  to  strike  out  the  motion  to  quash 
for  the  reason  that  the  same  was  not  served  upon  him, 
and  therefore  not  entitled  to  be  filed.  This  motion  was 
allowed  and  judgment  was  rendered  against  defendant 
for  the  amount  of  the  debt.  Upon  this  state  of  the  record, 
as  shown  by  the  petition,  a  writ  was  issued  by  the  cir- 
cuit court,  and  at  the  hearing  upon  the  record  the  writ 
was  dismissed,  and  petitioner  appeals.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Messrs.  Hart  &  Nichols, 

For  respondent  there  was  a  brief  with  oral  arguments 
by  Messrs.  Saxton  &  Godwin. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Two  questions  going  to  the  jurisdiction  of  the  court 
arise:  (1)  Was  the  motion  to  quash  a  general  appear- 
ance of  the  defendant?  (2)  If  not,  was  the  amended 
return  upon  the  summons  sufficient  to  give  the  court 
jurisdiction  of  the  defendant?  It  is  contended  that  the 
first  and  fifth  grounds  of  the  motion  are  attacks  upon  the 
complaint,  and  amount  to  a  general  appearance,  but  this 
cannot  be  conceded.  The  only  relief  sought  is  to  quash 
the  service  of  the  summons,  and  the  five  reasons  assigned 
are  only  so  designated  for  the  purpose  of  showing  the 
defect  in  the  service.  The  first  and  fifth  assignments  can 
have  no  hearing  upon  the  sufficiency  of  the  complaint 
in  deciding  this  motion.  If  the  mover  asks  for  some 
relief,  which  necessarily  assuhies  that  the  court  has 
jurisdiction  of  him,  it  will  amount  to  a  general  appear- 
ance. But,  so  long  as  he  keeps  out  of  court  for  every 
purpose  except  to  question  its  jurisdiction  of  him,  the 
appearance  is  not  general.  This  question  is  settled  by  the 
opinion  of  Mr.  Justice  Bean  in  Belknap  v.  Charlton,  25 
Or.  41  (34  Pac.  758)  : 

'Where  the  defendant  appears  and  asks  some  relief 
which  can  be  granted  only  on  the  hypothesis  that  the 
court  has  jurisdiction  of  the  cause  and  the  person,  it  is  a 
submission  to  the  jurisdiction  of  the  court  *  *  whether 
such  an  appearance  by  its  terms  be  limited  to  a  special 
purpose  or  not.  *  *  If  he  asks  the  court  to  adjudicate 
upon  some  question  atfecting  the  merits  of  the  contro- 
versy, or  for  some  relief,  which  presupposes  jurisdiction 
of  the  person,  and  which  can  be  granted  only  after  jur- 
isdiction is  acquired,  he  will  be  deemed  to  have  made 
a  general  appearance,  and  to  have  submitted  himself  to 
the  jurisdiction  of  the  court,  and  cannot,  by  any  act  of  his, 
limit  his  appearance  to  a  special  purpose.  But,  if  grant- 
ing the  relief  asked  would  be  consistent  with  a  want  of 
jurisdiction  over  the  person,  he  may  appear  for  a  special 
purpose  without  submitting  himself  to  the  jurisdiction 
of  the  court  for  any  other  purpose." 
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To  the  same  effect  are  Meyer  v.  Brooks,  29  Or.  203 
(44  Pac.  281 :  54  Am.  St.  Rep.  790) ,  and  Winter  v.  Union 
Packing  Co.,  51  Or.  99  (93  Pac.  930). 

2.  In  this  motion  the  defendant  asks  for  no  other  relief 
than  to  quash  the  service  of  the  summons,  which  can 
only  be  granted  for  some  defect  in  its  substance  or  in  the 
return  of  service,  whereby  it  is  insufficient  to  give  the 
court  jurisdiction  of  the  defendant.  The  defendant  can- 
not question  the  insufficiency  of  the  complaint  by  such  a 
motion,  nor  the  court  consider  or  grant  to  defendant 
any  relief  by  reason  thereof.  Neither  can  the  court  strike 
out  the  motion  for  want  of  service,  as  there  is  no  law 
requiring  the  service  of  pleadings  in  the  justice's  court 

3.  Prior  to  judgment  the  plaintiff  is  in  court  and  must 
take  notice  of  pleadings  filed.  If  the  case  is  called  up 
in  the  absence  of  counsel,  the  court  should  give  them 
notice  of  the  hearing,  as  counsel  are  not  presumed  to  sit 
continuously  in  the  court  which  is  always  open.  Section 
924,  B.  &  C.  Comp.  We  must  treat  the  judgment  as  void, 
as  the  justice  did  in  setting  it  aside  (White  v.  Brovm,  54 
Or.  7,  12:  101  Pac.  900) ;  the  record  not  showing  that 
the  court  had  jurisdiction  of  the  defendant. 

4.  However,  the  motion  of  plaintiff  thereafter,  asking 
leave  of  the  court  for  the  constable  to  amend  his  return 
of  service,  was  a  confession  that  the  first  return  was 
not  sufficient  to  sustain  the  judgment,  and  the  defendant 
was  not,  therefore,  subject  to  the  jurisdiction  of  the  court 
by  reason  of  such  appearance. 

5.  As  to  the  effect  of  the  amended  return.  Section  55, 
B.  &  C.  Comp.,  provides  that  the  copies  of  the  summons 
and  complaint  shall  be  delivered  "to  the  defendant  per- 
sonally or,  if  he  be  not  found,  to  some  person  of  the 
family,"  etc.  Therefore  service  upon  a  member  of  the 
family  is  a  substituted  service,  in  which  the  defendant 
is  presumed  to  be  within  the  jurisdiction  of  the  court, 
and  receives  the  notice  so  served,  and  it  fs  deemed  an 
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actual  service  upon  him.  But  such  service  is  a  statutory 
deviation  from  the  common  law,  which  required  personal 
service.  The  statute  must  be  fully  complied  with  and 
can  be  resorted  to  only  when  the  defendant  cannot  be 
found.  32  Cyc.  461;  19  Am.  &  Eng.  Enc.  Law  (2  ed.) 
620.  This  is  the  holding  in  TruUenger  v.  Todd,  5  Or.  39, 
in  which  Mr.  Justice  Prim  says : 

"The  statute,  in  providing  how  service  shall  be  made, 
evidently  implies  that  when  a  summons  is  placed  in  the 
hands  of  an  officer  for  service  that  he  will  use  ordinary 
diligence,  at  least,  to  find  the  party  against  whom  the 
summons  is  issued,  in  order  that  he  may  make  personal 
service  upon  him,  but  after  using  ordinary  diligence,  if 
he  should  fail  to  find  such  party,  constructive  (substi- 
tuted) service  may  be  made — and,  when  such  service  is 
made,  the  certificate  should  contain  the  fact  that  the 
party  could  not  be  found." 

And,  in  the  absence  of  such  statement  in  the  certificate, 
the  service  was  held  void.  This  decision  was  approved 
in  Hass  v.  Sedlak,  9  Or.  462,  464,  holding  that  the  cer- 
tificate was  a  nullity.  It  is  also  approved  in  Settlemier 
V.  Sullivan,  97  U.  S.  444,  447  (24  L.  Ed.  1110).  The 
statement  in  the  certificate,  before  us  that  "I  could  not 
find  said  defendant  on  the  day  said  summons  was 
delivered  to  me"  does  not  show  a  compliance  with  this 
requirement.  It  is  no  indication  that  the  oflScer  did  not 
then  know  where  defendant  was  within  the  county,  but 
only  that  he  did  not  have  time  that  day  to  search  for  him. 
The  law  contemplates  that  if  defendant  is  within  the 
county  and  not  in  hiding — ^that  is,  if  he  can,  by  the  exer- 
cise of  diligence,  be  found  within  the  county — ^the  oflScer 
must  serve  him  personally.  The  return  was  insuflScient 
to  give  the  court  jurisdiction  of  the  defendant,  and  the 
motion  to  quash  the  service  should  have  been  allowed,  it 
being  insuflScient  to  give  the  court  jurisdiction  of  the 
defendant. 
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The  judgment  of  the  circuit  court  will  be  reversed; 
the  writ  of  review  sustained;  and  the  cause  remanded 
to  the  lower  court,  with  directions  to  vacate  and  set  aside 
the  judgment  of  the  justice  court,  and  for  such  further 
proceedings  as  may  be  proper,  not  inconsistent  with  this 
opinion;  petitioner  to  recover  his  costs  and  disburse- 
ments. Reversed. 


Arpied  August  11,  decided  October  25,  rehearing  denied  December  31,  1910. 

MOBBISON  V.  GAEDNEE. 

[Ill   Pac.   243.] 

Plbadino— Complaint — Suppicibnct — aider  bt   Judgment. 

1.  The  complaint  alleged  that  plaintiff  was  Induced  by  defendant  to 
examine  a  certain  tract  for  the  purpose  of  filing  thereon  as  a  timber 
claim,  defendant  representing  that  it  was  suitable  and  desirable  for  such 
a  claim,  and  that  plaintiff  examined  a  tract  of  good  timber  which  was 
stated  by  defendant  to  be  on  the  land  described,  and,  relying  upon  such 
representations,  plaintiff  applied  at  the  land  office  to  file  on  such  land  and 
paid  defendant  for  his  services ;  that  he  thereafter  engaged  a  surveyor 
who  discovered  that  the  land  described  was  not  the  tract  pointed  out 
by  defendant,  but  one  almost  barren  of  timber,  whereby  plaintiff  waa 
damaged  in  the  sum  paid  to  defendant.  Held,  that  the  complaint,  alleged 
a  cause  of  action  for  damages  resulting  from  defendant's  misrepresenta- 
tion, as  to  the  identity  of  a  tract,  and  was  sufficient  after  Judgment,  as 
alleging    an    action    for    false    representations. 

Justices    of    the    Peace  —  Pleadings  —  Amendment  —  "Substantial 
Change." 

2.  A  "substantial  change"  in  a  pleading  within  Section  2247,  B.  St  C. 
Comp.,  permitting  the  circuit  court,  in  furtherance  of  Justice  and  upon 
terms,  to  allow  the  pleadings  to  be  amended  so  as  not  to  substantially 
change  the  issue  tried  In  the  Justice's  court,  or  introduce  any  new  cause 
of  action,  is  such  a  change  as  necessitates  different  proof  to  prove  the 
amended  averments  than  that  necessary  to  prove  the  original :  an  amend- 
ment which  merely  rearranges  or  more  fully  sets  out  the  facts  originally 
alleged  being  proper. 

Justices  of  the  Peace — Appeal — Amendment  op  Complaint. 

3.  An  amendment  in  the  circuit  court  on  appeal  of  a  complaint  filed 
before  the  justice  in  an  action  for  damages  for  false  representations 
whereby  plaintiff  was  induced  to  file  on  land  as  a  timber  claim  wfatti  it 
was  substantially  without  timber  and  worthless  held  not  to  change  the 
cause   of   action   originally   stated. 

Fraud — Action — Sufficiency  op  Evidence. 

4.  In  an  action  for  damages  by  defendant's  false  misrepresentations  as 
to  the  location  of  a  tract  upon  which  he  had  plaintiff  locate  as  a  timber 
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and  stone  claim,  evidence  held  to  sustain  a  verdict  for  plaintiff,  so  that 
a  nonsuit  was  properly  denied. 

From  Douglas:   James  W.  Hamilton,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  F.  L.  Morrison  against  I.  P. 
Gardner  commenced  in  the  justices'  court  of  Douglas 
County ;  the  complaint,  omitting  the  formal  parts,  being 
as  follows: 

"Plaintiff  for  his  cause  of  action  against  the  defendant 
alleges  the  following  facts:  That  on  or  about  the  5th 
day  of  February,  1908,  plaintiff  was  induced  by  the 
defendant  to  examine  a  tract  of  land  for  the  purpose 
of  filing  his  application  to  purchase  the  same  under  the 
I  timber  and  stone  act.     That  the  said  tract  of  land  is 

I  described  as  follows,   to   wit,    whereon    said    defendant 

represented  as  being  suitable  and  desirable  for  the  plain- 
tiff to  use  his  timber  and  stone  application  upon :  The 
W.  1/2  of  the  S.  W.  14,  N.  E.  14  of  the  S.  W.  l^  and  the 
N.  W.  14  of  the  S.  E.  14  of  section  4,  township  24  south 
of  range  6  west,  of  the  Willamette  meridian,  located 
in  Douglas  County,  Oregon.  That  the  plaintiff  did  accom- 
pany the  said  defendant  and  did  examine  what  defend- 
ant described  as  the  said  tract  above  described,  and, 
not  being  an  experienced  woodsman,  was  not  used  to  the 
use  of  the  compass,  nor  was  he  familiar  with  the  govern- 
mental markings  or  monuments,  and  solely  relied  upon 
the  representations  made  by  the  said  defendant.  That 
plaintiff  was  shown  a  tract  containing  good  timber,  and, 
relying  upon  the  said  representations  of  the  defendant, 
he  filed  his  said  application  in  the  United  States  Land 
Office  at  Roseburg,  Oregon.  That,  as  a  consideration  for 
the  above-named  services  performed  by  the  said  defend- 
ant, defendant  charged  the  plaintiff  the  sum  of  $204, 
which  sum  was  paid  to  said  defendant  or  to  his  order 
on  or  about  said  5th  day  of  February,  1908.  That  subse- 
quent to  the  time  of  the  filing  of  his  said  application  to 
purchase. as  aforesaid  the  plaintiff  secured  the  services  of 
a  competent  cruiser  and  surveyor  to  examine  the  said  land 
and  run  the  line  thereof  and  estimate  the  amount  of 
timber  thereon.    That  the  said  cruiser  and  surveyor  found 
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the  governmental  markings  and  the  land  embraced  in  the 
description  of  said  land  was  not  the  same  as  was  shown 
to  the  plaintiff  by  the  defendant,  but  a  tract  of  land 
almost  barren  of  timber,  and  wholly  unfit  for  any  other 
purpose.  That  by  reason  of  the  foregoing,  the  plaintiff 
is  damaged  in  the  sum  of  $204  paid  as  location  fee  and 
$40  expenses  paid  out  in  making  said  examination  and 
time  expended.  Wherefore  plaintiff  demands  judgment 
against  the  defendant  in  the  sum  of  $244  and  his  costs 
and  disbursements  herein  laid  out  and  expended.'' 

The  answer  denied  each  allegation  of  the  complaint, 
and,  the  cause  having  been  tried,  judgment  was  rendered 
against  the  defendant,  whereupon  he  appealed  to  the  cir- 
cuit court  for  that  county. 

Before  the  cause  was  tried  on  appeal,  plaintiff  filed 
an  amended  complaint,  stating,  in  substance,  that  at  all 
the  times  mentioned  therein  defendant  was  engaged  in 
cruising  timber  and  in  locating  entrymen  on  government 
land;  that  about  February  4,  1908,  while  so  employed, 
defendant  represented  to  plaintiff  that  he  knew  of  a  cer- 
tain 160-acre  tract  of  public  land  containing  3,500,000 
or  4,000,000  feet  of  good  merchantable  timber  which 
could  be  secured  as  a  timber  claim ;  that  in  consideration 
of  $204  he  would  show  the  land  to  plaintiff ;  that  defend- 
ant pointed  out  to  plaintiff  a  part  of  the  premises  on 
which  he  later  filed,  and  also  showed  him  80  acres  of 
well-timbered  land  joining  on  the  south  the  real  prop- 
erty hereinbefore  described,  and  owned  by  the  Oregon  & 
California  Railroad  Company,  which  latter  tract  defendant 
falsely  represented  was  a  part  of  the  premises  for  which 
plaintiff  was  to  apply,  well  knowing  the  fraudulency  of 
such  statement ;  that  plaintiff  did  not  know  how  to  ascer- 
tain the  legal  subdivisions  of  public  land,  was  unskilled 
in  estimating  the  quantity  or  quality  of  growing  timber, 
and  relied  upon  defendant  for  information  in  these  par- 
ticulars; that,  believing  the  defendant's  representations 
and  depending  thereon,  plaintiff  filed  in  the  local  land 
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office  a  timber  application  for  the  land  described  in  the 
original  complaint,  which  tract  is  not  that  pointed  out 
to  him  by  defendant,  and  the  premises  so  applied  for  are 
almost  wholly  devoid  of  timber;  that  plaintiff  caused 
to  be  paid  to  defendant  the  sum  of  $204,  and  also  kept 
and  performed  every  condition  required  of  him ;  that,  by 
reason  of  such  false  representations,  plaintiff  sustained 
further  damages  in  the  sum  of  $70,  incurred  in  examin- 
ing the  land;  that,  upon  discovery  of  the  fraud,  he 
demanded  the  return  of  his  money  from  the  defendant, 
who  refused  to  comply;  that  such  misrepresentations 
were  made  to  cheat  and  defraud  plaintiff,  and  to  induce 
him  to  pay  out  the  sum  of  money  demanded;  and  that, 
relying  upon  such  statements,  plaintiff  has  been  damaged 
in  the  sum  of  $274,  for  which  judgment  was  demanded. 

A  motion  to  strike  from  the  files  the  amended  com- 
plaint, on  the  ground  that  a  new  cause  of  action  was 
interjected,  having  been  denied,  an  answer  was  filed  deny- 
ing each  allegation  of  the  complaint,  except  that  at  the 
times  stated  therein  the  defendant  was  engaged  as  a  tim- 
ber cruiser  and  in  locating  persons  on  public  land. 

Based  on  such  issue,  the  cause  came  on  for  trial,  at 
which  testimony  was  received  tending  to  show  that  prior 
to  February  4,  1908  on  the  160  acres  particularly 
described,  defendant  had  located  plaintiff's  brother,  who 
had  stipulated  to  pay  for  such  services  $204  on  account 
of  which  he  had  given  $122.70,  leaving  due  $81.30;  that 
plaintiff  desiring  to  secure  a  timber  claim,  and  being 
anxious  to  depart  from  Douglas  County,  it  was  agreed 
that,  if  the  land  to  be  pointed  out  by  defendant  was  satis- 
factory to  plaintiff,  his  brother  would  release  to  the  gov- 
ernment his  right  to  the  premises,  whereupon  plaintiff 
would  give  him  $122.70,  which  he  had  advanced,  and 
also  pay  defendant  $81.30,  the  balance  due,  and  the  latter 
would  locate  plaintiff's  brother  upon  another  tract  of  pub- 
lic timber  land ;  that  defendant  accompanied  plaintiff  to  a 
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tract  of  valuable  timber  land  which  he  asserted  was  the 
real  property  specified ;  that  plaintiff,  being  pleased  there- 
with, accepted  the  offer  and  applied  at  the  local  land 
office  for  the  premises  as  a  timber  claim,  gave  and  paid 
the  sums  of  money  specified,  and  defendant  located  on 
another  tract  of  land  the  plaintiff's  brother,  who  had, 
pursuant  to  agreement,  relinquished  his  right  to  the 
premises  specified. 

Predicated  on  such  testimony,  the  amended  complaint, 
over  objection  and  exception,  was  further  altered  by 
striking  out  the  averment  that,  in  consideration  of  $204, 
defendant  stipulated  to  show  plaintiff  160  acres  of  good 
merchantable  timber  land,  and  inserting  in  lieu  thereof 
an  allegation  to  the  effect  that  prior  to  February  4,  1908, 
the  defendant  had  located  plaintiff's  brother,  D.  S.  Mor- 
rison, upon  the  premises ;  that  the  latter  had  paid  a  part 
of  the  consideration  for  such  service,  which  sum  plaintiff 
would  give  his  brother  to  release  his  right  to  the  land ; 
that  plaintiff,  if  satisfied  with  the  real  property,  would 
apply  therefor  and  pay  defendant  $81.30,  the  remainder 
due  him,  and  the  latter  would  locate  plaintiff's  brother 
upon  other  lands;  and  that  defendant  represented  to 
plaintiff  he  was  in  need  of  the  sum  of  money  so  due  him, 
whereupon  plaintiff  paid  it  to  him. 

The  answer  to  the  second  amended  complaint  denied 
each  allegation  thereof.  During  the  trial  the  court  denied 
the  defendant's  motion  for  a  judgment  of  nonsuit,  when 
plaintiff  had  introduced  his  evidence  and  rested,  and,  the 
cause  having  been  submitted  to  the  jury,  they  assessed 
plaintiff's  damage  at  $200,  with  interest  thereon  from 
February  5,  1908,  amounting  to  $211.60;  and,  judgment 
having  been  rendered  in  accordance  therewith,  the 
defendant  appeals.  Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  B.  J.  Howland  and  Messrs.  CardweU  &  Watson^  with 
an  oral  argument  by  Mr.  James  0.  Watson. 
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For  respondent  there  was  a  brief  over  the  names  of 
Mr.  C  /.  Leavingood  and  Mr.  Comodore  S.  Jackson  with 
an  oral  argument  by  Mr.  Leavingood. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  It  is  maintained  that  the  original  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and, 
such  being  the  case,  the  pleading  could  not  be  amended ; 
and  that  by  permitting  the  complaint  to  be  altered,  as 
hereinbefore  indicated,  new  causes  of  action  were  intro- 
duced and  errors  thereby  committed.  Considering  these 
assignments  in  the  order  given,  an  examination  of  the 
complaint,  filed  in  the  justice's  court,  will  show  that  it  is 
stated,  in  effect,  that  plainfiflf  was  induced  by  the  defend- 
ant to  examine  a  tract  of  land  specified ;  that  defendant 
then  represented  that  it  was  suitable  and  desirable  as  a 
timber  claim;  that  plaintiff  examined  a  tract  of  good 
timber  which  was  pointed  out  by  defendant  as  the  land 
so  described;  that,  relying  upon  such  representations, 
plaintiff  applied  at  the  local  land  office  for  the  real  prop- 
erty particularly  specified;  that  in  consideration  of  the 
services  performed  by  defendant  plaintiff  paid  him  $204 ; 
that  thereafter  plaintiff  engaged  a  surveyor  who  dis- 
covered that  the  land  so  described  was  not  the  real  prop- 
erty indicated  by  the  defendant,  but  was  a  tract  almost 
barren  of  timber  and  unfit  for  any  purpose ;  and  that  by 
reason  thereof  plaintiff  had  sustained  damages  in  the 
sum  of  $204,  which  was  demanded.  Though  the  com- 
plaint is  somewhat  vague,  it  states  enough  in  our  opinion 
to  show  that  the  cause  of  action  relied  upon  is  a  recovery 
of  the  damages  asserted  to  have  been  received  by  reason 
of  the  defendant's  misrepresentation  as  to  the  identity  of 
a  tract  of  land.  Instead  of  alleging  that  the  real  prop- 
erty described  in  the  original  complaint,  which  was 
pointed  out  by  defendant  as  suitable  and  desirable  as  a 
timber  claim  and  had  good  timber  thereon,  was  worth- 
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less  for  the  purpose  sought,  it  is  averred  that  the  sur- 
veyor found  such  tract  to  be  almost  wholly  devoid  of 
timber  and  valueless.  This  was  setting  forth  the  evi- 
dence relied  upon  for  a  recovery  as  to  one  part  of  the 
case,  but  as  the  original  complaint  does  not  appear  to 
have  been  assailed,  it  states  facts  sufficient  after  judg- 
ment to  constitute  a  cause  of  action  for  false  repre- 
sentations. 

.  2.  The  statute  regulating  the  practice  in  circuit  courts 
contains  a  clause  as  follows : 

"The  appellate  court  may,  in  furtherance  of  justice 
and  upon  such  terms  as  may  be  just,  allow  the  pleadings 
in  the  action  to  be  amended  so  as  not  to  substantially 
change  the  issue  tried  in  the  justice's  court,  or  to  intro- 
duce any  new  cause  of  action  or  defense."  Section  2247, 
B.  &  C.  Comp. 

A  substantial  alteration  in  a  pleading  must  be 
such  a  change  as  necessitates  different  proof  to  con- 
firm the  changed  averments  of  a  complaint  or  answer 
than  that  originally  demanded:  Liggett  v.  Ladd, 
23  Or.  26,  38  (31  Pac.  81) ;  Foste  v.  Insurance  Co., 
26  Or.  449,  452  (38  Pac.  617) ;  Hume  v.  KeUy,  28 
Or.  398,  407  (43  Pac.  380).  In  construing  the  enact- 
ment quoted,  it  has  been  held  that  on  appeal  to  the  cir- 
cuit court  the  pleadings  filed  in  a  justice's  court  may 
be  amended  when  the  alteration  merely  rearranges  or 
more  fully  sets  forth  the  facts  originally  stated :  Dixon 
V.  Johnson,  44  Or.  43  (74  Pac.  394). 

3.  The  facts  set  forth  in  the  amended  complaints  show 
that  the  cause  of  action  stated  in  each  pleading  was 
defendant's  alleged  false  representations  as  to  the  land 
which  he  pointed  out  to  plaintiff  as  the  premises  herein- 
before particularly  described.  We  believe  that  the  amend- 
ments allowed  did  not  substantially  change  the  cause  of 
action  originally  stated,  and  that  in  permitting  such  alter- 
ations the  circuit  court  did  not  abuse  its  discretion. 
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4.  It  is  insisted  that  the  testimony  received  discloses 
that  the  defendant  had  located  upon  the  land  particularly 
described  the  plaintiff's  brother,  who  paid  for  the  ser- 
vices so  performed;  that  plaintiff  never  had  any  agree- 
ment with  defendant  whereby  he  was  to  be  located  on 
such  premises,  and  that  the  evidence  introduced  was  such 
a  variance  from  the  averments  of  the  second  amended 
complaint  that  an  error  was  committed  in  denying  the 
motion  for  a  judgment  of  nonsuit.  The  plaintiff  testified 
that  he  went  with  defendant  and  examined  the  land 
which  the  latter  pointed  out  as  the  premises  for  which 
plaintiff's  brother  had  applied  as  a  timber  claim,  but  had 
not  offered  any  proof  in  support  of  his  entry ;  that  prior 
thereto  it  had  been  agreed  that,  if  the  tract  so  described 
was  satisfactory  to  plaintiff,  the  filing  for  the  land  would 
be  relinquished  to  the  United  States,  and  plaintiff's  appli- 
cation for  the  premises  could  be  made,  and  he  would  be 
relocated  by  the  defendant;  that  the  defendant  pointed 
but  to  the  witness  a  tree  which  he  stated  was  a  comer 
of  the  land  particularly  described  in  the  original  com- 
plaint,  and  from  the  angle  thus  indicated  much  valuable 
timber  was  growing  on  the  premises;  that  it  was  after- 
wards ascertained  that  the  tree  referred  to  was  600  yards 
from  the  corner  indicated;  that  more  than  100  acres  of 
the  land  applied  for  had  been  burned  over,  destroying 
the  timber  and  rendering  the  premises  valueless  as  a 
timber  claim,  in  support  of  which  proof  could  not  have 
been  made ;  that,  relying  upon  such  representations,  plain- 
tiff gave  his  brother  the  sum  of  money  which  he  had 
expended  in  securing  the  land,  his  right  to  which  he 
surrendered,  and  plaintiff  applied  therefor,  paying 
defendant  the  remainder  due  on  account  of  the  prior 
application,  whereupon  defendant  relocated  plaintiff's 
brother  on  other  land;  and  that  plaintiff  had  been  dam- 
aged by  reason  of  such  false  representations  in  the  sum 
stated  in  the  second  amended  complaint.    The  plaintiff's 
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testimony  was  corroborated  in  most  particulars  by  the 
sworn  declarations  of  his  brother. 

The  testimony  referred  to  was  material  and  in  our 
opinion  sufficient  to  warrant  the  verdict  returned,  and  no 
error  was  committed  in  denying  the  motion  for  a  nonsuit. 

It  follows  that  the  judgment  should  be  affrmed,  and 
it  is  so  ordered.         Affirmed:  Rehearing  Denied. 


Argued  July  12,  decided  August  3.  rehearing  denied  December  31,  1910. 

WATSON  V.  HcLENCH. 

[110  Pac.  482:  112  Pac.  416.] 

Sbt-Opf  and  Counterclaim — Contract. 

1.  Section  73,  B.  &  C.  Comp.,  as  amended  by  laws  1903,  p.  204,  requires 
an  answer  to  contain  a  general  or  specific  denial,  and  permits  it  to  set 
forth  any  matter  constituting  a  counterclaim.  Plaintiff's  testatrix  agreed 
to  devise  a  tract  of  260  acres  to  defendant,  her  son ;  the  agreement  pro- 
viding that  he  should  occupy  the  lands  meantime  as  lessee,  and  that  any 
valuable  Improvements  made  thereon  by  him  should  belong  to  him,  but  101 
acres  of  the  land  were  afterwards  sold  by  an  agreement  between  defend^ 
ant  and  testatrix  to  pay  notes  executed  by  them.  Held,  that  the  value  of 
any  improvements  placed  by  defendant  upon  the  101  acres  sold,  which 
resulted  In  a  higher  price  being  obtained,  was  a  proper  counterclaim  rest- 
ing on  contract  in  an  action  by  plaintiff  as  administratrix  with  the  will 
annexed  to  recover  the  amount  testatrix  was  compelled  to  pay  as  defend- 
ant's surety  on  the  notes. 

Pubaoino — Counterclaim — Averments  of  Answer — Sufficienct. 

2.  Since  an  answer  alleging  a  counterclaim  must  contain  all  the  aver- 
ments of  a  complaint  and  show  that  defendant  would  have  been  entitled  to 
recover  from  the  plaintiff  in  an  independent  action,  the  answer  alleging  the 
counterclaim  for  improvements  was  insufficient  for  not  averring  that  any 
of  the  Improvements  were  made  on  the  101  acres  sold. 

Wills — Property  Devised— Subsequent  Devising. 

3.  Under  Section  5573,  B.  &  C.  Comp,.  providing  that  any  conveyance 
of  realty  by  one  after  making  his  will  shall  not  affect  Its  operation  upon 
such  estate  therein  subject  to  Intestate's  disposal  at  his  death,  the  convey- 
ance by  intestate  of  a  part  of  devised  property  Impliedly  revoked  such 
devise    pro  tanto. 

Subrogation — Payment  by  Surety — Bppbct. 

4.  Payment  of  promissory  notes  by  the  surety  thereon  had  the  effect  of 
an  assignment  thereof  so  as  to  authorize  an  action  against  the  princIpaL 

Wills — Charges  on  Land. 

5.  Where  Intestate  devised  a  tract  to  her  son  and  made  a  bequest  to 
other  children  a  charge  thereon,  but  subsequently  sold  a  part  of  the  land 
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devised,   the  money  bequeathed  remained  a  charge  upon  the  part  of  the 
land  unsold. 

Action — Defensb — Equftablb  Dbtenses  in  Lboal  Action. 

6.  In  an  action  against  defendant  to  recover  money  paid  by  testatrix 
as  surety  on  notes  executed  by  defendant  as  principal,  the  answer  alleged 
an  agreement  of  testatrix  to  devise  a  tract  to  defendant  and  a  further 
agreement  by  which  a  part  of  the  land  was  to  be  sold  and  the  proceeds 
applied  to  the  payment  of  notes  executed  by  defendant  and  testatrix, 
including  the  notes  paid  by  intestate,  which  notes  were  to  have  been 
marked  paid  out  of  defendant's  expectancy  in  the  land  and  surrendered  to 
him  In  lieu  of  title  to  the  part  of  the  devised  land  sold,  and  that  the  notes 
were  paid  out  of  the  proceeds  of  the  land  sold.  Held,  that  the  answer 
alleged  an  ordinary  conversion  of  the  land  into  a  fund  out  of  which  the 
notes  were  to  be  paid,  which  was  not  a  defense  to  a  legal  action  and  could 
only  be  set  up  by  a  complaint  in  equity  in  the  nature  of  a  cross-bill,  under 
Section  391.  B.  &  C.  Comp.,  providing  that,  where  defendant  at  law  is 
entitled  to  relief  in  equity,  he  may  on  answering  jflle  a  cross-bill  in  equity, 
when  the  case  shall  proceed  as  in  equity,  and  further  providing  that  the 
procedure  in  the  suit  shall  be  as  provided  in  that  title  only,  so  that,  no 
cross-bill  having  been  filed,  the  answer  stated  no  defense. 

Pleading — Defenses — ^Waivbr  op  Objection. 

7.  While  the  answer  was  insufficient  as  a  legal  defense,  even  when 
construed  in  view  of  the  rule  permitting  a  more  liberal  construction  to  the 
answer  than  is  accorded  to  a  complaint  where  no  demurrer  is  filed,  yet, 
since  its  sufl9clency  was  not  questioned  in  any  manner  until  testimony  was 
offered.  Justice  requires  that  defendant  be  permitted  to  rely  on  the  defense 
alleged  therein. 

From  Marion :    George  H.  Burnett,  Judge. 

Statement  by  Mr.  Chief  Justice  Moore. 

This  is  an  action  by  Mary  E.  Watson,  as  administra- 
trix with  the  will  annexed  of  the  estate  of  Mary  A. 
McLench,  deceased,  against  F.  G.  McLench  to  recover 
$1,658.30,  the  amount  of  three  promissory  notes,  which 
sum  it  is  alleged,  the  plaintiff's  testator,  as  surety  for 
the  defendant,  was  compelled  to  pay  for  him. 

The  complaint,  so  far  as  involved  herein,  states  facts 
showing  the  defendant's  liability  as  the  principal  on  the 
notes,  copies  of  which  are  set  out  as  the  bases  for  three 
separate  causes  of  action. 

The  answer  admits  each  averment  of  the  initiatory 
pleading,  except  that  either  of  the  notes  or  any  part 
thereof  was  paid  by  compulsion,  which  statement  is 
denied.     For  a  further  defense  to  each  cause  of  action 
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it  is  alleged  in  effect  that  on  January  29,  1898,  Mary  A. 
McLench  was  a  widow  and  the  owner  in  fee  of  300  acres 
of  land  in  Polk  County,  on  which  day  she  entered  into  a 
written  contract  with  her  daughters,  the  plaintiff  and 
Alice  E.  Caldwell,  and  with  her  son,  the  defendant,  her 
only  offspring,  setting  forth  a  copy  of  the  agreement, 
whereby  she  stipulated  that  in  consideration  of  her  love 
and  affection,  and  of  their  covenants,  she  would  make  a 
last  will,  bequeathing  to  Mrs.  Caldwell  $1,030  and  devis- 
ing to  her  40  acres  of  land,  particularly  describing  it, 
which,  by  the  contract,  she  leased  during  her  life  to  that 
daughter,  who  was  required  to  give  as  rent  therefor  one- 
third  of  the  crops  raised  on  the  premises,  bequeathing 
to  Mrs.  Watson  $2,100,  and  devising  the  remainder  of 
such  land  to  her  son,  to  whom,  by  the  agreement,  she 
leased  such  realty  during  her  life,  and  he  was  required 
to  give  the  same  rent  therefor  that  was  exacted  from 
Mrs.  Caldwell.  Nothing  was  to  be  paid  for  any  crops 
that  could  be  raised  on  such  land  which  was  then  wild 
but  might  be  rendered  tillable,  and  all  valuable  improve- 
ments should  belong  to  the  lessee  who  placed  them  on 
the  premises.  The  real  property  to  be  given  by  will  to 
the  son  was  made  subject  to  the  bequests  of  $1,030  and 
$2,100,  respectively,  to  his  sisters;  which  donations  were 
to  have  been  paid  within  a  year  after  the  testator's  death, 
and  the  sums  so  given  were  made  liens  upon  the  land 
devised  to  him.  In  case  of  the  death  of  either  daughter 
or  son  before  the  will  took  effect,  the  provision  so  made 
was  not  to  lapse,  but  the  land  was  to  descend,  or  the 
money  to  be  paid  to  her  or  his  heirs  at  law.  If  the 
rent  reserved  was  insufficient  for  Mrs.  McLench's  sup- 
port, the  daughters  and  son  covenanted  equally  to  con- 
tribute the  deficiency. 

The  answer  further  states  that  at  the  same  time,  and 
pursuant  to  the  terms  of  the  contract,  Mrs.  McLench 
duly  made  and  published  her  last  will,  setting  out  a  copy 
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thereof;  that  she  died  December  4/1907;  that,  such  testa- 
ment having  been  admitted  to  probate,  the  plaintiff  was 
appointed  and  duly  qualified  as  the  administratrix  of  the 
estate  with  the  will  annexed;  that,  relying  on  the  con- 
tract, the  defendant  entered  into  possession  of  the  260 
acres  of  land  leased  to  him,  made  valuable  improvements 
thereon  amounting  to  more  than  $1,700,  and  duly  kept 
and  performed  his  part  of  the  agreement;  that  in  the 
year  1906  he  and  his  mother  made  another  agreement, 
by  the  terms  of  which  it  was  stipulated  that  101  acres 
of  the  land  demised  to  him  should  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  certain  promissory  notes 
that  had  been  executed  by  them,  including  the  negotiable 
instruments  set  forth  in  the  complaint,  which  obligations 
were  to  have  been  marked,  "paid  out  of  the  expectancy 
of  F.  G.  McLench  in  the  land,"  and  surrendered  to  him 
in  lieu  of  a  title  to  the  premises  so  sold;  that  he  should 
pay  her  for  the  use  of  the  remaining  land  an  annual  sum 
of  $275,  in  place  of  the  rent  originally  reserved;  that 
pursuant  to  such  agreement  and  with  the  consent  of  Mrs. 
Watson  and  Mrs.  Caldwell  the  101  acres  were  sold  and 
conveyed  for  $4,053,  from  which  sum  the  notes  sued  on 
were  discharged,  but  were  not  marked  or  surrendered 
as  agreed  upon;  and  that  the  defendant  has  settled  the 
rent  specified,  and  fully  performed  all  the  terms  of  the 
contract,  except  paying  Mrs.  Caldwell  the  sum  of  $1,030 
as  the  legacy  due  her,  which  bequest  he  is  ready,  able, 
and  willing  to  discharge. 

No  demurrer  was  interposed  to  the  answer,  but  the 
material  allegations  of  new  matter  therein  were  denied 
by  the  reply,  which  averred,  inter  alia,  that  no  valuable 
consideration  existed  for  the  execution  of  the  contract  to 
make  a  will,  and  that  neither  of  Mrs.  McLench's  children 
was  requested  to  contribute  to  her  support;  the  rent 
reserved  being  ample  for  that  purpose.    A  trial  was  had 

15 


450  Watson  v.  McLench.  [57  Or. 

on  the  issue  hereinbefore  stated,  resulting  in  a  judgment 
for  the  defendant,  and  the  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Myron  E.  Pogue  and  Mr.  Ellis  M.  Palmer. 

For  respondent  there  was  a  brief  with  oral  arguments 
by  Mr.  John  Bayne  and  Mr.  Charles  L.  McNary. 

Opinion  by  Mr.  Chief  Justice  Moore. 

1.  It  is  maintained  that  the  new  matter  in  the  answer 
does  not  constitute  a  counterclaim;  that,  if  the  facts 
there  set  up  form  a  defense  to  the  cause  of  action  stated 
in  the  complaint,  the  plea  was  equitable  in  character, 
which,  as  no  cross-bill  was  interposed,  was  unavailing; 
and  that  as  the  only  issue  to  be  determined  was  whether 
or  not  Mrs.  McLench,  as  a  surety  for  the  defendant,  was 
compelled  to  pay  the  notes  in  question,  which  dispute 
was  determined  by  the  testimony  according  to  the  aver- 
ments of  the  complaint,  an  error  was  committed  in  refus- 
ing to  direct  a  verdict  for  the  plaintiff. 

An  answer  must  contain  a  general  or  specific  denial 
of  each  averment  of  the  complaint  that  is  disputed  by 
the  defendant,  and  may  set  forth  a  statement  of  new 
matter  constituting  a  defense  or  counterclaim.  Section 
73,  B.  &  C.  Comp.,  as  amended  (Laws  1903,  p.  204). 
The  set-off  referred  to  must  be  one  existing  in  favor  of 
a  defendant  and  against  a  plaintiff,  between  whom  a 
several  judgment  might  be  obtained  in  the  action,  and 
growing  out  of  one  of  the  following  matters: 

"  ( 1 )  A  cause  of  action  arising  out  of  the  contract,  or 
transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiff's  claim;  (2)  in  an  action  arising  on  con- 
tract, any  other  cause  of  action  arising  also  on  contract, 
and  existing  at  the  commencement  of  the  action."  Sec- 
tion 74,  B.  &  C.  Comp. 
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It  will  be  remembered  that  the  writing  which  Mrs. 
McLench  signed  January  29,  1898,  provided  that  any 
valuable  improvements  made  by  the  defendant  upon  the 
260  acres  of  land  specified  should  belong  to  him.  It  will 
also  be  kept  in  mind  that  the  answer  avers  that  he  placed 
on  the  premises  permanent  improvements  the  worth  of 
which  exceeded  $1,700.  If  such  betterment  augmented 
the  value  of  the  101  acres  of  land  which  were  sold,  so 
that  by  reason  of  the  improvement  a  greater  compen- 
sation was  realized  than  would  otherwise  have  been 
obtained,  the  defendant  might  have  been  entitled  to  a 
credit  for  that  sum  as  a  counterclaim,  arising  on  con- 
tract and  existing  at  the  commencement  of  this  action. 

2.  An  answer  setting  forth  a  counterclaim  must  con- 
tain the  necessary  averments  of  a  complaint  and  state 
facts  which  show  that  the  defendant  is  entitled  to  recover 
from  the  plaintiff,  if  an  action  had  been  instituted  for 
that  purpose:  Le  Clare  v.  Thibault,  41  Or.  601  (69  Pac. 
552) .  The  answer  herein  does  not  allege  that  pursuant 
to  the  terms  of  the  contract  any  permanent  improve- 
ments were  made  upon  the  particular  tract  of  land  that 
was  sold.  So  far  as  disclosed  by  the  defendant's  plead- 
ing, all  the  lasting  improvements  may  have  been  made 
on  the  159  acres  of  land  that  remained,  and  such  being 
the  case,  the  facts  stated  are  not  pleaded  as,  and  do  not 
constitute,  a  counterclaim. 

3.  Though,  a  bond,  covenant,  or  agreement  made  for  a 
valuable  consideration  to  convey  real  property,  specified 
in  a  last  will  previously  made,  is  not  deemed  a  revocation 
of  such  prior  devise  (Section  5552,  B.  &  C.  Comp.),  the 
voluntary  conveyance  for  a  valuable  consideration  by 
Mrs.  McLench  of  the  101  acres  of  land,  which  she  had 
antecedently  devised  to  her  son,  took  that  real  property 
out  of  the  operation  of  her  last  will  (Section  5573,  B.  &  C. 
Comp.),  which  testament  was  thereby  impliedly  revoked 
pro  tanto:    Graham  v.  Burch,  47  Minn.  171  (49  N.  W. 
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697:  28  Am.  St.  Rep.  839,  357) ;  HaUersley  v.  Bissett,  51 
N.  J.  Eq.  597  (29  Atl.  187:  40  Am.  St.  Rep.  532); 
Ametrano  v.  Downs,  170  N.  Y.  388  (63  N.  E.  340:  58 
L.  R.  A.  719:  88  Am.  St.  Rep.  671). 

4.  When,  as  surety,  Mrs.  McLench  gave  to  the  holders 
of  the  promissory  notes  the  sum  respectively  due  each, 
the  pa3nnent  discharged  an  obligation  which  she  had 
assumed,  whereupon  the  instruments  were,  in  effect, 
assigned  to  her,  authorizing  an  action  to  be  maintained 
against  her  son  as  the  principal. 

5.  The  will  having  been  abrogated  to  the  extent  of 
the  land  which  was  conveyed,  the  bequests  made  to  Mrs. 
Caldwell  and  Mrs.  Watson  of  $1,030  and  $2,100,  respec- 
tively, continued  a  charge  upon  the  remaining  159  acres 
of  land  that  were  devised  to  F.  G.  McLench.  This  equit- 
able lien  having  been  imposed  on  his  land,  as  a  security 
for  the  payment  of  the  legacies  given  to  his  sisters,  which 
larger  sum  he  asserts  has  been  discharged,  if  he  is  obliged 
to  liquidate  the  bequest  made  to  Mrs.  Caldwell,  the  pay- 
ments will  disturb  the  distribution  which  Mrs.  McLench 
intended  to  make  when  she  executed  her  will. 

6.  The  separate  defense  interposed  seems  to  be  based 
on  the  assumption  that  the  part  of  the  land  devised  to 
the  defendant  was,  by  a  sale  thereof  pursuant  to  the. 
agreement  with  his  mother,  converted  into  a  fund  out  of 
which  the  notes  described  in  the  complaint,  with  others, 
were  to  have  been  paid,  whereby  the  money  so  disbursed 
was  to  be  treated  as  an  advancement  and  in  lieu  of  the 
land.  Such  averment  is  tantamount  to  an  allegation  of 
an  equitable  conversion,  a  doctrine  invoked  by  courts 
of  chancery  in  support  of  the  maxim  that  equity  regards 
as  done  what  ought  to  be  done.  This  principle,  however, 
cannot  be  relied  upon  in  a  court  of  law.  7  Am.  &  Eng. 
Ency.  Law  (2  ed.)  465. 

The  matters  thus  alleged  by  the  defendant,  as  a  reason 
why  the  plaintiff  should  not  recover  herein  what  she 
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seeks,  are  facts  which,  in  our  opinion,  do  not  constitute 
a  defense  in  a  law  action,  but,  if  available  at  all,  require 
the  interposition  of  a  court  of  chancery,  and  are  material 
for  his  defense,  necessitating  the  filing  of  a  complaint 
in  equity  in  the  nature  of  a  cross-bill,  which  pleading 
not  having  been  tendered,  the  answer  interposed  does  not 
set  up  a  defense.    Section  391,  B.  &  C.  Comp. 

7.  No  demurrer  to  the  answer  was  filed,  and  the  court, 
invoking  the  rule  applicable  in  such  cases,  construed  that 
pleading  with  greater  liberality  than  is  usually  accorded 
to  a  complaint.  We  believe,  however,  that  the  answer 
is  insufficient,  even  under  the  liberal  rule  referred  to; 
but,  in  view  of  the  fact  that  the  sufficiency  of  the  defend- 
ant's pleading  was  not  challenged  in  any  manner  until 
testimony  in  support  of  the  averments  was  offered,  jus- 
tice demands  that  he  ought  to  be  permitted  to  interpose 
the  defense  suggested,  if  it  is  availing. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  for  such  further  proceedings  as  may  be  neces- 
sary, not  inconsistent  with  this  opinion.        Reversed. 


Decided  December  31,   1910. 

On  Petition  for  Rehearing. 

[112   Pac.   416.] 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

Both  plaintiff  and  defendant  have  filed  petitions  for  a 
rehearing  herein,  but  after  carefully  considering  the 
same  we  are  still  satisfied  with  our  former  conclusions. 
We  do  not  wish  to  be  understood,  in  our  former  opinion, 
as  deciding  absolutely  that  an  equitable  defense  exists, 
or  in  any  way  attempting  to  control  or  direct  the  circuit 
court  in  its  further  disposition  of  this  cause.  We  only 
suggest  that  there  may  be,  in  the  questions  raised  by 
appellant,  such  facts  and  defenses  as  might  be  appro- 
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priately  set  up  in  a  cross-bill,  and  leave  the  case  in  such 
a  position  that  the  circuit  judge  may,  in  his  discretion, 
after  an  examination  of  the  testimony,  permit  one  to  be 
filed.  Such  discretion  to  permit  or  refuse  the  filing  of 
a  cross-bill  should  be,  and  no  doubt  will  be,  exercised 
by  the  lower  court  without  reference  to  anything  said 
by  this  court  upon  that  subject. 
Petition  denied.        Reversed:  Rehearing  Denied. 


Argued  October  20,   decided  November   1,   rehearing  denied   Dec.   31,   1910. 

EIEBNAN  V.  POBTLAND.* 

[Ill  Pac.  379:  112  Pac.  402.] 

conbtitutional,  law citt  charter —  amendment —  constitutional, 

Provisions — Selp-Exbcuting. 

1.  The  Constitution  of  Oregon,  Article  XI,  Section  2,  as  amended  June 
4,  1906,  providing  that  the  legal  voters  of  every  city  and  town  are  granted 
power  to  enact  and  amend  their  charter,  subject  to  the  constitution  and 
criminal  laws  of  the  State,  is  not  self-executing,  and,  in  the  absence  of 
legislation  to  the  contrary,  a  city  council  may,  by  ordinance,  order  an 
initiative  measure  to  be  submitted  to  the  voters. 

M U  N ICIP  AL   CORPORAT ION  S C  H  ARTBR A  MEND  MBNT. 

2.  Where  a  city  charter  amendment  was  on  file  with  the  auditor  from 
the  time  of  the  presentation  of  the  initiative  petition,  it  was  entitled  to  go 
on  the  ballot,  whether  it  be  regarded  as  a  measure  {hitiated  by  petition, 
or  as  a  measure  proposed  by  the  city  council. 

Municipal  Corporations — Charter  Amendment — Filing  with  Audi- 
tor. 

3.  Where  the  general  auditor  of  a  city  was  also  city  clerk,  a  charter 
amendment  petition  filed  with  him  in  one  capacity  would  be  regarded  as 
filed  in  either  or  both  capacities. 

Municipal  Corporations — Ordinances — Repeal. 

4.  Where  a  city  ordinance  appointing  an  election  for  an  amendment  to 
the  city  charter  was  amended  by  changing  the  date  of  the  election,  and 
thereafter  an  ordinance  was  passed  repealing  it  as  amended,  the  whole 
ordinance  as  amended  was  repealed,  at  least  by  implication. 

Municipal  Corporations —  City   Charter —  Amendment —  Election — 
Ordinances. 

5.  Where  a  city  ordinance  as  amended,  providing  for  submission  to 
voters  of  an  amendment  to  the  city  charter,  was  repealed,  because  of  sup- 
posedly irregularity,   the  fact   that   the  repealing  ordinance  did  not   take 


•This  case  has  been  appealed  and  Is  now  pending  in  the  United  States 
Supreme  Court.  Reporter. 
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effect  for  30  days  did  not  deprive  the  council  of  power  to  pass  a  resolution 
to  submit  the  charter  amendment  to  a  vote,  at  the  coming  election,  before 
the  30-day  period  had  expired. 

Statutbb — Initiative  Mbasurss — Title. 

6.  Where  an  initiative  measure  has  a  title  affixed,  the  title  may  be 
used  to  identify  the  measure,  though  the  law  does  not  require  a  title. 

Municipal.  Corporations — Charter  Amendment — Ballot. 

7.  A  vote  favoring  an  amendment  to  a  city  charter  was  not  rendered 
Invalid  because  the  words  **charter  amendment  submitted  by  the  council" 
were  not  printed  on  the  ballot,  though  the  words  should  have  been  printed 
there. 

Municipal  Corporations  —  Charter  Amendment  —  Ballot  —  Voters' 
Pamphlet. 

8.  A  vote  In  favor  of  a  city  charter  amendment  was  not  rendered 
invalid  because,  in  printing  the  ballot  title  In  the  voters'  pamphlet,  the 
negative  was  placed  after  the  even  number  and  the  affirmative  after  the 
odd,  instead  of  vice  versa,  as  required  by  law,  where  in  all  other  respects 
the  ballot  title  corresponded  with  that  actually  printed  on  the  ballot,  and 
the  mistake  could  not  have  misled  the  voters. 

Bridobs — Care  and  Maintenance — Imposition  on  County. 

9.  It  is  beyond  the  power  of  a  city  to  impose  the  care  and  maintenance 
of  a  public  bridge  on  the  county  without  the  county  commissioners'  con- 
sent thereto,  and  hence  a  city  charter  amendment  providing  for  the  erec- 
tion of  a  public  bridge  was  void  in  so  far  as  it  attempted '  to  impose  the 

care  and  maintenance  of  the  bridge  on  the  county. 

Statutes — Charter  Amendment — Partial  Invaliditt. 

10.  A  city  charter  amendment  providing  for  the  erection  of  a  public 
bridge  was  not  totally  void  because  of  an  invalid  separable  provision 
attempting  to  Impose  the  care  and  maintenance  of  the  bridge  on  the 
county  authorities  without  their  consent. 

Municipal  Corporations — Rights  op  Taxpayers — Objection  to  Con- 
struction op  Bridge  0\'er  Navigable  Stream. 

11.  An  objection  that  no  consent  of  the  War  Deaprtment  had  been 
obtained  for  the  construction  of  a  public  bridge  over  navigable  water  could 
not  be  raised  by  a  taxpayer,  but  was  a  matter  to  be  settled  between  the 
government  authorities  and  the  city. 

Navigable  Waters  —  Bridges  —  Permission  to  Construct  —  Port  of 
Portland. 

12.  Proceedings  for  the  construction  of  a  bridge  over  the  Willamette 
River  by  the  city  of  Portland  were  not  Invalid  because  Of  a  failure  to 
obtain  permission  of  the  Port  of  Portland  to  construct  the  bridge ;  such 
corporation  being  only  authorized  to  remove  obstructions,  to  deepen  the 
phannels.  and  generally  to  have  control  over  the  river  to  facilitate  and  pro- 
tect commerce. 

Municipal  Corporations — Charter  Amendment — Bridges. 

13.  Under  Constitution  of  Oregon,  Article  XI,  Section  2,  as  amended, 
providing  that  the  legal  voters  of  every  city  and  town  are  granted  power 
to  enact  and  amend  their  municipal  charters,  subject  to  the  constitution 
and  criminal  laws  of  the  State,  a  city,  subject  to  such  restrictions,  may 
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include  In  its  charter,  by  amendment,  any  provision  or  right  that  the  legis- 
lature might  have  granted  before  the  constitution  was  amended,  and  hence 
a  city  by  amendment  to  its  charter  has  a  right  to  locate  and  construct  a 
public  bridge  over  a  river  at  any  point  where  such  river  is  exclusively 
within  the  municipal  boundaries. 

Municipal  Corporations  —  Initiative  and  Rbferendum  Provisions  — 
Instructions. 

14.  The  Constitution  of  Oregon,  Article  XI,  Section  2.  as  amended  June 
4,  1906,  provides  that  corporations  may  be  formed  only  under  general  laws, 
but  shall  not  be  created  by  the  legislative  assembly  by  special  laws,  and, 
further,  that  "the  legislative  assembly  shall  not  enact,  amend  or  repeal  any 
charter,  or  act  of  Incorporation  for  any  municipality,  city  or  town,"  and 
that  "the  legal  voters  of  every  city  and  town  are  hereby  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to  the  constitution  and 
criminal  laws  of  Oregon."  Held,  that  the  first  sentence  of  Section  2  places 
no  restriction  on  the  legislature  as  to  the  enactment  of  general  laws, 
except  that  no  special  laws  creating  or  ailecting  municipalities  shall  be 
enacted  by  the  legislature,  the  exception  reserving  to  the  legislative  depart- 
ment the  right,  whether  by  the  people  directly  through  the  Initiative,  or 
indirectly  through  the  legislature,  to  enact  general  laws  on  the  subject 
indicating  that  the  Inhibition  in  the  next  sentence  has  reference  only  to 
special  lawa 

States — "Republican  Form  op  Government." 

15.  The  term  "republican,"  as  used  in  the  federal  constitution  provision 
(Article  IV,  Section  4)  guaranteeing  to  every  State  a  republican  form  of 
government,  means  a  government  by  the  citizens  en  maaae  acting  directly, 
though  not  personally,  according  to  rules  established  by  the  majority. 

Statutes — Initiativb  and   Referendum   Provisions — Municipal   Cor- 
porations— Republican  Form  of  Government. 

16.  The  Constitution  of  Oregon,  Article  I,  as  amended  June  4,  1906, 
(Section  la),  provides  that  Initiative  and  referendum  powers  reserved  In 
the  people  are  also  reserved  to  the  legal  voters  of  any  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legislation.  Section  2  pro- 
vides that  the  legal  voters  of  every  city  and  town  are  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to  the  constitution  and 
criminal  laws  of  Oregon.  Held,  that  such  provisions  did  not  deprive  th« 
State  of  a  republican  form  of  government,  in  violation  of  the  Constitution 
of  the  United  States,  Article  IV,  Section  4,  In  that  they  were  a  deprivation 
of  legislative  power  to  enact,  amend,  or  repeal  a  city  charter,  or  act  of 
incorporation,  since  the  sovereign  power  to  legislate  residing  in  the  people 
may  be  exercised  either  directly  by  the  Initiative,  or  referendum,  or  indi- 
rectly by  the  legislature,  without  In  any  way  endangering  the  republican 
form  of  government. 

Courts — Opinion — Dicta.  • 

17.  Where  certain  propositions  were  presented  In  the  briefs  of  the 
parties  to  an  appeal  and  at  the  oral  argument  and  were  considered  and 
decided,  the  decision  would  not  be  rejected  as  mere  dictum,  and  unnece*- 
sary  to  a  determination  of  the  case. 

From  Multnomah:    George  H.  Burnett,  Judge. 
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Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  Frank  Kiernan  against  the  city  of 
Portland,  a  municipal  corporation,  Joseph  Simon,  mayor 
of  the  city  of  Portland,  A.  L.  Barbur,  auditor  of  the  city 
of  Portland,  and  Joseph  Buchtel. 

Article  V,  sections  75  to  92,  inclusive,  of  the  city  char- 
ter, provides  the  method  by  which  the  city  of  Portland 
may  construct  or  acquire .  public  utilities,  including 
bridges,  but  prohibits  the  city  from  entering  into  any 
contract  for  such  purpose  until  the  question  is  first  sub- 
mitted to  the  vote  of  the  electors. 

On  April  7,  1908,  an  initiative  petition,  containing  the 
required  number  of  signatures,  was  filed  with  the  coun- 
cil, requesting  the  city  to  build  a  bridge  across  the  Wil- 
lamette River,  from  Broadway  Street  in  East  Portland 
to  the  west  side  of  the  river,  whereupon  the  city  of  Port- 
land took  steps  to  obtain  plans  and  specifications  for 
building  said  bridge.  On  May  8,  1908,  the  auditor  noti- 
fied the  mayor  of  the  filing  of  said  petition,  and  requested 
him  to  comply  with  his  duties  under  the  charter  in  regard 
thereto.  On  October  20,  1908,  the  petition,  containing 
a  sufficient  number  of  signatures,  was  presented  to  the 
council  at  a  legally  called  meeting,  and  at  said  date  the 
council  requested  the  opinion  of  the  city  attorney  as  to 
the  validity  thereof.  On  October  27,  1908,  the  attorney 
filed  his  opinion,  affirming  its  validity,  and  thereafter, 
on  November  11,  1908,  the  council  passed  an  ordinance 
(No.  18,531)  submitting  to  a  vote  of  the  people  an  amend- 
ment to  the  city  charter,  providing  for  the  construction 
of  said  bridge  and  for  issuing  bonds  in  the  sum  of  not 
to  exceed  $2,000,000  to  pay  for  the  same,  designating 
said  proposed  amendment  as  Section  118 1/2  of  Article  7, 
of  Chapter  3,  and  on  November  25,  1908,  the  council 
passed  a  resolution,  submitting  the  proposed  amendment 
to  a  vote  of  the  people  at  a  special  election  on  April  23, 
1909.     Thereafter,  on   February   17,   1909,  the  council 
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passed  an  ordinance  (No.  18,976)  amending  ordinance 
No.  18,531  so  as  to  fix  the  date  of  the  election  on  May  8, 
1909,  instead  of  April  23d,  as  originally  specified.  On 
March  31,  1909,  the  council  passed  an  ordinance  (No. 
19,174)  expressly  repealing  ordinance  No.  18,531  as 
amended,  and  no  special  election  was  held  under  any 
ordinance  or  resolution.  On  March  31,  1909,  the  same 
date  as  that  of  the  repealing  ordinance,  a  resolution  was 
passed  authorizing  the  submission  of  the  charter  amend- 
ment to  a  vote  of  the  people  at  the  general  election  to  be 
held  June  7,  1909.  More  than  twenty  days  prior  to  the 
election  the  auditor  of  the  city  published  the  proposed 
charter  amendment,  with  the  ballot  in  full,  in  the  city's 
official  newspaper,  as  required  by  law,  and  also  sent  out 
and  distributed  copies  of  said  amendment  to  the  voters 
of  the  city.  On  June  7th  the  election  was  held,  at  which 
there  were  cast  for  the  amendment  10,087  votes,  and 
against  it  6,061,  and  on  June  21st  the  mayor  proclaimed 
that  the  amendment  had  been  adopted.  On  October  27, 
1909,  the  council  passed  an  ordinance  (No.  20,208) 
authorizing  the  issue  and  sale  of  bonds  to  build  the  bridge 
and  thereafter  plaintiff,  a  taxpayer  of  the  city,  brought 
this  suit  to  enjoin  the  sale  of  such  bonds,  alleging 
ordinance  No.  20,208  to  be  void,  by  reason  of  the  fact 
that  the  alleged  charter  amendment  (section  118V^) 
was  not  properly  enacted.  Upon  trial  in  the  court  below 
the  plaintiff's  suit  was  dismissed,  and  defendant  had  a 
decree  for  costs.    Plaintiff  appeals.  Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Ralph  R,  Duniway. 

For  respondents  there  was  a  brief  with  oral  arguments 
by  Mr.  Frank  S.  Grant,  city  attorney,  Mr.  W.  C  Benbow, 
deputy  city  attorney,  Mr.  Charles  W.  Fulton,  Mr.  Martin 
L.  Pipes  and  Mr.  Hayward  H.  RiddeU. 
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Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  Viewed  in  the  light  of  our  constitution  and  the 
ordinance  of  the  city  of  Portland  passed  in  pursuance 
thereof,  the  validity  of  section  1181/^  of  the  city  charter 
seems  clear.  Article  XI,  Section  2,  of  our  constitution, 
as  amended  June  4,  1906,  is  as  follows : 

"The  legal  voters  of  every  city  and  town  are  hereby 
granted  power  to  enact  and  amend  their  municipal  char- 
ter, subject  to  the  constitution  and  criminal  laws  of  the 
state.  *  *" 

In  Acme  Dairy  Co.  v.  Astoria,  49  Or.  520  (90  Pac.  153) , 
we  held  this  provision  not  to  be  self -executing,  and  that 
in  the  absence  of  the  legislation  to  the  contrary,  the  city 
council  might,  by  ordinance,  order  an  initiative  measure 
to  be  submitted  to  the  voters.  Pursuant  to  this  decision 
the  city  council  on  March  26,  1907,  passed  ordinance 
No.  16,311,  commonly  known  as  the  "McNary  ordinance," 
providing  for  the  submission  of  iniative  measures  to  the 
people,  and,  the  present  measure  having  been  regularly 
before  them,  they  passed  ordinance  No.  18,531,  sub- 
mitting the  same  and  fixing  the  date  for  the  election  on 
April  23,  1909.  Later,  presumably  in  order  to  have  such 
special  election  coincide  with  the  general  primary  election 
another  ordinance  was  passed,  amending  the  previous 
ordinance,  and  fixing  the  date  on  May  8,  1909.  Still 
later,  on  March  31,  1909,  some  doubt  having  arisen  as 
to  the  validity  of  the  election  on  the  date  last  mentioned, 
an  ordinance,  repealing  the  original  ordinance  as 
amended,  was  passed,  and  at  the  same  meeting  a  resolu- 
tion was  adopted  submitting  the  amendment  to  the  voters 
at  the  general  election  to  be  held  June  7,  1909. 

2.  The  McNary  ordinance  provides  that  initiative  peti- 
'  tions  for  charter  amendments  shall  be  filed  not  later 

than  the  sixtieth  day  before  the  election  at  which  they  are 
to  be  voted  on,  and  also  provides  that  the  council  itself 
may  submit  proposed  amendments  without  an  initiative 
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petition,  but  that  the  same  shall  be  filed  with  the  auditor 
not  later  than  sixty  days  before  the  election.  The  evi- 
dence is  clear,  and  is  not  denied,  that  the  present  meas- 
ure was  on  file  with  the  auditor  from  the  time  of  the 
presentation  of  the  initiative  petition,  and  it  would  seem 
clear  that  whether  we  regard  it  as  a  measure  initiated 
by  petition,  or  as  a  measure  proposed  by  the  council,  the 
requisites  of  the  law  as  to  filing  have  been  substantially 
complied  with,  and  that  the  measure  was  entitled  to  go 
upon  the  ballot. 

3.  Counsel  for  plaintiff  attempts  to  draw  a  distinction 
— ^that  the  original  filing  was  with  the  auditor  acting  in 
his  capacity  as  clerk  of  the  council,  and  not  in  his  capacity 
as  general  auditor  and  clerk  of  the  city — ^but  no  such 
distinction  is  made  in  the  law.  No  good  reason  exists 
for  requiring  several  filings  of  the  same  paper  with  the 
same  ofiicer,  simply  because  the  duties  of  his  office  are 
divided  into  several  departments.  In  fact,  there  is  but 
one  office,  and  one  officer  with  one  title,  namely,  city 
auditor. 

4.  The  contention  that  the  repealing  ordinance  of 
March  31st  did  not  repeal  ordinance  No.  18,976  is 
unsound.  The  ordinance  last  mentioned  did  not  destroy 
ordinance  No.  18,531,  but  merely  amended  it  by  chang- 
ing a  date  from  April  23d  to  May  8th.  As  amended  it 
was  in  full  force,  and  when  on  March  31st  an  ordinance 
was  passed  repealing  it  "as  amended,"  the  whole  ordi- 
nance, including  amendments,  was  wiped  out,  if  not 
directly,  at  least  by  implication. 

5.  Nor  does  the  fact  that  the  repealing  ordinance  could 
not  take  effect  for  thirty  days  take  away  from  the  council 
the  power  to  pass  a  resolution  to  submit  the  charter 
amendment  to  a  vote  at  the  June  election.  They  had  a  ^ 
right,  and  it  was  their  duty,  to  provide  for  a  contingency, 
which,  in  the  natural  course  of  things,  would  arise  upon 
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the  expiration  of  the  thirty  days.    Laws  predicated  upon 
future  contingencies  are  not  unusual. 

6.  The  contention  that  the  resolution  submitting  the 
amendment  to  a  popular  vote  is  uncertain  and  does  not 
identify  the  amendment,  cannot  be  upheld.  We  have  care- 
fully compared  the  amendment  with  the  resolution,  and 
are  certain  that  any  person  capable  of  reading  and  under- 
standing the  English  language  would  instantly  identify 
them  as  related  to  the  same  subject-matter  and  to  each 
other.  While  the  law  does  not  in  terms  require  that  an 
initiative  measure  shall  have  a  title,  it  does  not  prohibit 
a  title,  and  if  one  is  affixed  it  may  be  used  for  the  pur- 
poses of  identification,  and  in  the  present  case  we  think 
the  amendment  sufficiently  identified,  both  by  reference 
to  the  title  and  to  the  subject-matter. 

The  alleged  differences  between  the  description  of  the 
proposed  bridge  in  the  resolution  and  ballot  title  are  too 
microscopic  to  have  misled  any  one. 

7.  Plaintiff  also  contends  that  the  failure  of  the  auditor 
to  have  the  words  "charter  amendment  submitted  by  the 
council"  printed  upon  the  ballot  rendered  the  election 
void.  It  may  be  conceded  that  these  words  should  have 
been  printed  upon  the  ballot,  and  that  the  ordinance 
requiring  this  to  be  done  is  in  a  sense  mandatory  upon 
the  officers  charged  with  the  duty  of  preparing  the  bal- 
lot; but  it  does  not  follow  that  a  failure  in  this  respect 
renders  the  election  void.  The  omission  could  have  mis- 
led nobody,  as  the  important  question  for  the  voter  to 
decide  was  not  who  introduced  the  measure,  but  what  its 
real  merits  were.  Courts  should  hestitate  to  disfranchise 
10,000  voters  because  of  the  neglect  of  an  officer  to  com- 
ply with  a  technical  and  comparatively  unimportant  pro- 
vision of  the  law,  unless  it  can  be  seen  that  the  effect 
of  such  negligence  might  have  been  to  change  the  result 
of  the  election.    Following  the  doctrine  above  announced, 


4fi2  KiBRNAN  V.  Portland.  [57  Or. 

courts  have  frequently  held  statutes,  containing  pro- 
visions similar  to  the  one  invoked  by  plaintiff  in  this 
case,  to  be  merely  directory  as  to  the  voter:  Jones  v. 
State,  153  Ind.  440  (55  N.  E.  229) ;  Patton  v.  Watkins, 
131  Ala.  387  (31  South.  93:  90  Am.  St.  Rep.  43) ;  Max- 
well, Int.  Stat.  556,  557. 

8.  The  same  answer  may  be  made  to  the  contention 
that  the  transposition  of  the  ballot  numbers  in  the 
voters'  pamphlet  rendered  the  whole  proceeding  void. 
The  law  provides  substantially  that  the  affirmative  shall 
be  designated  by  the  even  numbers,  and  the  negative  by 
the  odd;  but  in  printing  the  ballot  title  in  the  voters' 
pamphlet  the  negative  was  placed  after  the  even  number 
and  the  affirmative  after  the  odd.  In  all  other  respects 
the  ballot  title  corresponds  with  that  actually  printed 
upon  the  ballot.  Ordinarily  this  might  be  misleadinsr, 
but  in  the  present  case  could  not  possibly  be  so.  We  here 
give  the  ballot  title,  omitting  that  part  descriptive  of 
the  measure: 

Shall  article  VI,  of  chapter  III,  of  the  charter  of  the 
city  of  Portland  be  amended  by  inserting  section  118V^  ? 


152     I  I     YES. 


153     I  I     NO. 


The  words  "Yes"  and  "No''  were  printed  in  large 
Roman  type,  showing  much  more  conspicuously  than  the 
figures,  and  were  the  very  things  that  indicated  to  the 
voter  where  to  mark  his  ballot.  The  mistake  misled 
nobody,  and  was  immaterial. 

9.  It  is  also  urged  that  the  amendment  is  void  because 
it  provides  that  upon  completion  of  the  bridge  the  exec- 
utive board  shall  surrender  and  deliver  the  possession 
thereof  to  the  county  court  of  Multnomah  County.    We 


Dec.  1910]  KiERNAN  v.  Portland.  468 

a^ee  with  counsel  that  it  is  beyond  the  power  of  the  city 
to  impose  the  care  and  maintenance  of  a  public  bridge 
upon  Multnomah  County  without  the  county  authorities 
shall  consent  thereto,  and  that  so  far  as  this  clause  of 
the  amendment  goes,  beyond  giving  a  mere  permission  to 
do  so,  it  is  void. 

10.  It  does  not  follow,  however,  that  the  whole  amend- 
ment is  void  merely  because  one  clause,  easily  separable 
from  the  rest,  is  ineffective:  Simon  v.  Northup,  27  Or. 
487  (40  Pac.  560:  30  L.  R.  A.  171). 

11.  The  contention  that  no  permission  has  been 
obtained  from  the  War  Department  is  negatived  by  the 
evidence,  and,  even  if  this  were  not  so,  the  plaintiff  does 
not  stand  in  such  a  relation  to  the  subject-matter  as  to 
be  able  to  raise  the  question,  which  is  one  to  be  settled 
between  the  government  authorities  and  the  city. 

12.  The  objection  that  no  permission  has  been  received 
from  the  Port  of  Portland  may  be  answered  in  the  same 
way:  Kundinger  v.  City  of  Saginaw,  132  Mich.  396  (93 
N.  W.  914). 

13.  In  addition  to  this,  we  have  been  cited  to  no  stat- 
ute requiring  the  city  to  obtain  the  permission  of  the 
Port  of  Portland  before  constructing  bridges  over  the 
Willamette  River.  This  corporation  is  authorized  to 
remove  obstructions,  to  deepen  the  channels,  and  gen- 
erally to  have  control  over  the  river  for  the  purpose  of 
facilitating  and  protecting  commerce ;  but  it  may  well  be 
doubted  whether  this  grant  of  power  was  ever  intended 
to  authorize  it  to  act  as  sole  judge  as  to  when  and  where 
and  how  a  great  city  shall  erect  bridges  over  a  waterway 
exclusively  within  its  own  limits.  Section  76  of  the 
charter  of  1903  authorizes  the  city  to  acquire,  construct, 
and  maintain  bridges  and  ferries,  and  this  could  have 
no  application  to  any  bridges  or  ferries  except  over  the 
Willamette  River.  In  the  emergency  clause  to  the  same 
charter  the  necessity  for  constructing  new  bridges  is 
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enumerated.  The  power  to  construct  bridges  having 
been  given,  the  next  question  is  as  to  the  manner  of  its 
exercise.  The  people  of  this  State,  by  the  constitutional 
amendment  heretofore  quoted,  have  seen  fit  to  confer 
upon  municipal  corporations  the  right  to  enact  their  own 
charters;  the  only  limitation  upon  that  right  being  that 
such  charters  shall  not  conflict  with  the  constitution  or 
the  criminal  laws  of  this  State.  We  take  it,  therefore, 
that  within  the  limits  of  the  municipality,  and  for  those 
purposes  which  are  purely  municipal,  the  city  of  Port- 
land may  include  in  its  charter  by  amendment  any  pro* 
vision  or  right  that  the  legislature  might  have  granted 
before  the  constitution  was  so  amended.  This  being  so, 
there  is  fair  ground  for  the  contention  that  the  city  may, 
by  amendment  to  its  charter,  obtain  the  right  to  locate 
a  public  bridge  over  the  Willamette  River  at  any  point 
where  such  river  is  exclusively  within  the  municipal 
boundaries,  which  is  the  case  here. 

We  find  no  error  in  the  record,  and  the  decree  of  the 
circuit  court  is  affirmed.  Affirmed. 

Mb.  Justice  King  delivered  the  following  concurring 
opinion. 

I  concur  in  the  conclusion  reached  by  Mr.  Justice 
McBRmE,  and  only  wish  to  add  that  in  my  opinion  there 
can  be  no  doubt  as  to  the  power  of  the  city  of  Portland 
to  build  bridges  across  the  Willamette  River  without  ask- 
ing the  consent  of  the  corporation  of  the  Port  of  Portland- 

The  act  of  legislature  of  February  18,  1891  {Laws 
1891,  p.  791,  §  2),  as  amended  by  act  February  18,  1899 
(Laws  1899,  p.  146,  §  1),  incorporating  the  Port  of  Port- 
land, contains  the  following  grant  of  power : 

"The  object,  purpose  and  occupation  of  said  corpora- 
tion *  *  shall  be  to  improve  the  Willamette  River  at  the 
city  of  Portland,  and  the  Willamette  and  Columbia  rivers 
between  said  city  and  the  sea,  so  that  there  shall  be  made 
and  permanently  maintained  in  said  Willamette  River 
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at  said  city,  from  wharf  line  to  wharf  line,  and  in  the 
Willamette  and  Columbia  rivers  between  said  city  and  the 
sea,  a  ship  channel  of  such  width  at  any  and  all  points 
as  it  may  deem  necessary.  *  *  So  far  as  is  necessary, 
requisite  or  convenient  to  carry  out  the  said  objects  and 
purposes,  the  said  corporation  shall  have  the  full  control 
of  said  rivers  at  said  city  of  Portland  and  between  said 
city  and  the  sea,  so  far  as  and  to  the  full  extent  that  this 
State  can  £:rant  the  same,  and  shall  have  full  power  to, 
from  time  to  time,  make  such  rules  and  regulations  ior 
the  navigation  thereof,  or  the  placing  of  obstruction 
therein,  as  may  be  requisite,  necessary  or  convenient  in 
the  creation  or  maintenance  of  such  channel.  *  * 
Provided  always  that  nothing  herein  contained  shall  be 
so  construed  as  to  permit  the  removal  of  bridges  or  other 
obstructions  existing  by  virtue  of  grant  by  this  State  of 
express  authority  thereof.  *  *'' 

From  the  foregoing  it  will  be  observed  that  there  is 
no  express  provision  requiring  the  city  of  Portland  to 
apply  to  the  Port  of  Portland  for  permission  to  build 
bridges  at  any  point  within  the  city's  corporate  limits. 
It  is  too  well  settled  to  require  citation  of  authority  for 
support  that  grants  of  state  sovereignty  are  always  to  be 
strictly  construed. 

Again,  an  express  reservation  as  to  bridges  existing  by 
virtue  of  an  express  grant  of  the  State  is  made  in  favor  of 
the  city  in  Section  76  of  the  charter  of  Portland,  authoriz- 
ing the  building  of  bridges  and  the  maintenance  of  fer- 
ries. In  addition  to  this  the  constitutional  amendment, 
relating  to  municipalities  (pursuant  to  which  Section 
118^  of  the  charter  was  adopted)  delegates  to  cities  all 
the  legislative  powers  within  their  municipal  boundaries, 
so  far  as  that  species  of  sovereignty  relates  to  matters  of 
purely  municipal  concern.  Such  grants  of  legislative 
power,  however,  may  be  recalled  by  the  authority  confer- 
ring them  {Straw  v.  Hanns,  54  Or.  424:  103  Pac.  777) 
and  this  power  of  recall  serves  to  prevent  the  abuse  of  the 
privilege  delegated. 
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While  the  Port  of  Portland  is  in  many  of  its  attributes 
a  municipal  corporation,  it  is  one  organized  for  a  special 
purpose,  and  possessing  limited  powers,  derived,  not  from 
the  Constitution,  but  from  an  express  legislative  grant. 
To  give  to  this  grant  the  broad  construction  claimed  by 
counsel  would  be  to  make  the  Port  of  Portland  virtually 
master  of  the  city  of  Portland  and  responsible  to  no  supe- 
rior authority.  I  believe  the  legislature  intended  the  Port 
of  Portland  corporation  to  be  the  servant  of  the  city  of 
Portland  and  of  the  State  at  large,  in  the  promotion  of 
commerce  and  prosperity,  and  not  the  dictator  thereof. 

Running  through  all  the  amendments  to  the  Port  of 
Portland  act,  as  well  as  through  the  various  acts  amend- 
ing the  charter  of  the  city  of  Portland,  is  an  evident  intent 
of  the  legislature  to  prevent  the  rights  of  the  city  from 
being  subverted  to  the  wishes  of  this  auxiliary  corpora- 
tion. It  follows,  then,  that  the  city  of  Portland,  having: 
adopted  appropriate  amendments  to  its  charter  therefor, 
is  acting  within  the  scope  of  its  authority,  and  is  not 
required  to  obtain  the  consent  of  the  Port  of  Portland 
before  constructing  the  bridge  in  question. 

Affirmed. 


Decided  December  31,  1910. 

On  Petition  fob  Rehearing. 

[112  Pac.  402.] 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

14.  The  principal  point  suggested  by  the  petition  for 
rehearing  is  the  contention  that  the  people  of  Oregon 
have  no  power  by  constitutional  provision  or  otherwise, 
to  deprive  the  legislature  of  the  sovereign  power  to  enact, 
amend,  or  repeal  any  charter  or  act  of  incorporation  for 
any  city  or  town,  and  any  attempt  so  to  do  is  void.  The 
constitutional  provisions,  amending  Article  XI,  adopted  in 
June,  1906,  known  as  the  "Charter  Amendments,"  are  as 
follows : 
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"Section  la.  The  referendum  may  be  demanded  by  the 
people  against  one  or  more  items,  sections,  or  parts  of  any 
act  of  the  legislative  assembly  in  the  same  manner  in 
which  such  power  may  be  exercised  against  a  complete 
act.  The  filing  of  a  referendum  petition  against  one  or 
more  items,  sections,  or  parts  of  an  act  shall  not  delay  the 
remainder  of  that  act  from  becoming  operative.  The 
initiative  and  referendum  powers  reserved  to  the  people 
by  this  constitution  are  hereby  further  reserved  to  the 

legal  voters  of  every  municipality  and  district  as  to  all 
local,  special,  and  municipal  legislation  of  every  character 
in  or  for  their  respective  municipalities  and  districts.  The 
manner  of  exercising  said  powers  shall  be  prescribed  by 
general  laws,  except  that  cities  and  towns  may  provide  for 
the  manner  of  exercising  the  initiative  and  referendum 
powers  as  to  their  municipal  legislation.  Not  more  than 
ten  per  cent  of  the  legal  voters  may  be  required  to  order 
the  referendum,  nor  more  than  fifteen  per  cent  to  propose 
any  measure,  by  the  initiative,  in  any  city  or  town. 

"Sec.  2.  Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  the  legislative  assembly 
by  special  laws.  The  legislative  assembly  shall  not  enact, 
amend,  or  repeal  any  charter,  or  act  of  incorporation  for 
any  municipality,  city  or  town.  The  legal  voters  of  every 
city  and  town  are  hereby  granted  power  to  enact  and 
amend  their  municipal  charter,  subject  to  the  constitution 
and  criminal. laws  of  Oregon." 

It  will  be  observed  from  the  first  sentence  in  Section  2 
that  no  restriction  is  placed  upon  the  legislature  with 
respect  to  the  enactment  of  general  laws;  the  exception 
being  that  no  special  laws  creating  or  affecting  the  muni- 
cipalities shall  be  enacted  by  the  legislature.  Under  all 
the  rules  of  construction,  this  exception  reserves  to  the 
legislative  department  the  right,  whether  by  the  people 
directly  through  the  initiative,  or  indirectly  through  the 
legislature,  to  enact  general  laws  upon  the  subject,  mak- 
ing it  clear  that  the  inhibition  in  the  next  sentence  has 
reference  to  special  laws. 

In  Farrell  v.  Port  of  Portland,  52  Or.  582,  586  (98  Pac. 
145) ,  it  is  held  that  the  initiative  amendments  to  the  con- 
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stitution,  bearing  upon  the  creation  and  government  of 
municipalities,  including  Section  1  of  Article  XI,  must  be 
construed  together.  In  considering  the  effect  of  Section 
2,  Article  XI,  it  is  there  said : 

''But  this  section  and  the  language  used  in  it  should  not 
be  construed  alone.  It  is  a  part  of  the  initiative  and  ref- 
erendum scheme  first  inaugurated  by  the  amendment  of 
1902,  and  subsequently  enlarged  and  extended  by  the 
amendments  of  1906.  All  these  amendments,  so  far  as 
they  refer  to  the  same  subject-matter,  should  be  read 
together,  and  be  so  interpreted  as  to  carry  out  the  pur- 
pose of  the  people  in  adopting  them,  regardless  of  the 
technical  construction  of  some  of  the  language  used," 

Since  the  above  is  the  rule  regarding  the  various 
amendments  taken  as  a  whole,  much  stronger  must  be  the 
reason  for  reading  and  construing  together  all  the  sen- 
tences in  the  one  section,  from  which  it  is  obvious  that  the 
only  restriction  placed  upon  the  legislature  by  Section  2 
pertains  to  the  passage  of  special  laws  affecting  munici- 
palities. These  agencies  of  the  State  are  thereby  enabled 
to  enact  such  local  measures,  to  revise  existing  local  laws, 
and  to  exercise  their  powers  affecting  them,  and 
thus  carry  out  their  general  scope  and  purpose,  so 
long  as  they  are  not  inconsistent  with  the  constitution  of 
the  State,  or  of  the  United  States,  and  are  in  harmony 
with  all  the  special  laws  and  general  laws  of  the  State 
constitutionally  enacted.  Straw  v.  Harris,  54  Or.  424,  443 
(103  Pac.  777.)  The  language  following  the  above 
excerpt  from  page  587  of  52  Or.  (98  Pac.  145),  of  the 
opinion  in  Farrell  v.  Port  of  Portland,  concerning  the  lim- 
itations placed  by  the  amendment  upon  the  legislature* 
must  be  interpreted  in  the  light  of  the  questions  there 
under  consideration,  from  which  it  is  manifest  reference 
was  had  only  to  special  laws  affecting  municipalities. 
The  so-termed  "general  initiative  and  referendum 
scheme,"  there  alluded  to,  and  whether  it  is  in  violation 
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of  this  provision  of  the  federal  constitution,  is  fully  con- 
sidered and  determined  adversely  to  petitioner's  conten- 
tion in  Kadderly  v.  Portland,  44  Or.  118  (74  Pac.  710:  75 
Pac.  222),  and  State  v.  Pacific  States  Tel.  &  Tel.  Co.,  53 
Or.  163  (99  Pac.  427),  and  there  held  to  be  not  in  conflict 
or  inconsistent  therewith.  Other  cases  impliedly  if  not 
expressly  sustaining  this  position  are :  Farrell  v.  Port  of 
Portland,  52  Or.  582  (98  Pac.  145) ;  Straw  v.  Harris,  54 
Or.  424  (103  Pac.  777) ;  Haines  v.  City  of  Forest  Grove, 
54  Or.  443  (103  Pac.  775) ;  State  v.  Langworthy,  55  Or. 
303  (104  Pac.  424.) 

15.  The  question,  however,  as  to  whether  the  people 
may,  by  constitutional  amendment,  reserve  to  themselves 
the  right  to  enact  any  law  to  the  exclusion  of  the  legisla- 
ture, and,  by  such  method,  delegate  to  municipalities  pow- 
ers not  subject  to  abridgment,  change,  limitation,  or  recall 
by  special  acts  of  the  legislative  assembly,  was  not  directly 
involved  in  any  of  the  cases  above  cited.  It  would  seem, 
however,  that  the  views  and  conclusions  reached  in  the 
decisions  named  necessarily  dispose  of  this  feature,  but 
since  counsel  for  petitioner  insists  that  such  disposal  has 
not  been  made,  and  presents  his  contention  in  good  faith, 
we  will,  at  the  possible  expense  of  repetition  of  views 
announced  in  the  above  cases,  consider  the  points  thus 
presented.  To  begin.  Article  IV,  Section  4,  Constitution, 
United  States,  reads : 

"The  United  States  shall  guarantee  to  every  state  in 
this  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion ;  and  on  application 
of  the  legislature,  or  of  the  executive  (when  the  legisla- 
ture cannot  be  convened),  against  domestic  violence." 

In  Luther  v.  Borden,  7  How.  1,  48  (12  L.  Ed.  581),  the 
court  observes : 

"Moreover,  the  Constitution  of  the  United  States,  as 
far  as  it  has  provided  for  an  emergency  of  this  kind,  and 
authorized  the  general  government  to  interfere  in  the 
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domestic  concerns  of  a  state,  has  treated  the  subject  as 
political  in  its  nature,  and  placed  the  power  in  the  hands 
of  that  department.  The  fourth  section  of  the  fourth 
article  of  the  Constitution  of  the  United  States  provides 
that  the  United  States  shall  guarantee  to  every  state  in 
the  Union  a  republican  form  of  government,  and  shall 
protect  each  of  them  against  invasion ;  and  on  the  applica- 
tion of  the  legislature,  or  of  the  executive  {when  the  legis- 
lature cannot  be  convened),  against  domestic  violence. 
Under  this  article  of  the  constitution,  it  rests  with  Con- 
gress to  decide  what  government  is  the  established  one  in 
a  state.  For  as  the  United  States  guarantee  to  each  state 
a  republican  government.  Congress  must  necessarily 
decide  what  government  is  established  in  the  state  before 
it  can  determine  whether  it  is  republican  or  not.  And 
when  the  senators  and  representatives  of  a  state  are 
admitted  into  the  councils  of  the  Union,  the  authority  of 
the  government  under  which  they  are  appointed,  as  well 
as  its  republican  character,  is  recognized  by  the  proper 
constitutional  authority.  And  its  decision  is  binding  on 
every  other  department  of  the  government,  and  could  not 
be  questioned  in  a  judicial  tribunal." 

See,  also,  Cooley,  Const.  Lim.  (6  ed.)  pp.  42,  45;  Texas 

V.  White,  7  Wall.  700,  730  (19  L.  Ed.  227) ;  Taylor  v. 
Beckham,  178  U.  S.  548  (20  Sup.  Ct.  890,  1009 :  44  L.  Ed. 

1187),  and  6  Mich.  Law  Review,  304,  where  authorities 
sustaining  the  above  view  are  collated.  We  have  an  illus- 
tration of  the  principles  announced  in  Luther  v.  Borden 
in  the  admission  of  Oklahoma  as  a  state.  Before  its  state- 
hood was  recognized,  Oklahoma  had  adopted,  as  a  part  of 
its  constitution,  the  initiative  and  referendum  lawmaking 
system,  patterned  after  the  Oregon  plan,  regardless  of 
which  its  senators  and  representatives  were  "admitted 
into  the  councils  of  the  Union,"  and  "the  authority  of  the 
government  under  which  they  were  appointed,  as  well  as 
its  republican  character,  is  recognized  by  the  proper  con- 
stitutional authority,"  thus  determining  that  state,  with 
its  comparatively  new  legislative  system,  to  be  republican 
in  form.    This  recent  historical  precedent  should  in  itself 
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be  adequate  to  set  at  rest  the  temporarily  mooted  question 

in  hand. 

This  court,  however,  has  heretofore  taken  jurisdiction 

of  cases  of  this  character  (Kadderly  v.  Portland,  44  Or. 

118  (74  Pac.  710:  75  Pac.  222) ;  State  v.  Cochran,  55  Or. 
157  (105  Pac.  884),  and,  owing  to  the  importance  of  the 
points   presented,   we  will   proceed   to   a   consideration 

thereof.  To  ascertain  whether  taking  from  the  legisla- 
ture and  delegating  to  the  municipalities,  or  to  the  local- 
ities affected,  local  self-government,  or  a  right  to  enact, 
maintain,  and  alter  their  charters  as  the  legislature  for- 
merly did,  and  whether  the  taking  from  the  legislature 
the  right  to  make  special  laws  upon  the  subject  violates 
this  provision  of  the  national  Constitution,  makes  it 
important  that  we  first  ascertain  what  is  meant  by  a 
republican  form  of  government.  It  is  an  expression  which 
all  assume  to  understand,  yet,  judging  from  the  many 
unsuccessful  attempts  of  eminent  statesmen  and  writers 
to  give  it  a  clear  meaning,  it  would  seem  the  phrase  is  not 
susceptible  to  being  given  a  precise  definition.  Especially 
is  this  true  when  sought  to  be  applied  to  the  constitution 
of  different  states,  concerning  which  Mr.  James  Madison, 
a  member  of  the  constitutional  convention,  said : 

"*  *  If  we  resort  for  a  criterion  to  the  different  prin- 
ciples on  which  different  forms  of  government  are  estab- 
lished, we  may  define  a  republic  to  be,  or  may  at  least 
bestow  that  name  on,  a  government  which  derives  all  its 
powers  directly  or  indirectly  from  the  great  body  of  the 
people,  and  is  administered  by  persons  holding  their  offices 
during  pleasure  for  a  limited  period  or  during  good 
behavior.  It  is  essential  to  such  government  that  it  be 
derived  from  the  great  body  of  society,  and  not  from  any 
inconsiderable  portion  or  a  favored  class  of  it.  *  *"  The 
Federalist  (Hamilton,  ed.)  paper  39,  p.  301. 

Another  and  more  pointed  definition  appears  in  Chis- 
holm  V.  Georgia,  2  Dall.  419,  457  (1  L.  Ed.  440),  by  Mr. 
Justice  Wilson,  a  member  of  the  constitutional  conven- 
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tion,  who,  but  a  short  time  after  the  adoption  of  the  fed- 
eral Constitution,  in  adverting  to  what  is  meant  by  a 
republican  form  of  government,  remarked : 

"As  a  citizen,  I  know  the  government  of  that  state 
(Georgia)  to  be  republican,  and  my  short  definition  of 
such  a  government— one  constructed  on  this  principle, 
that  the  supreme  power  resides  in  the  body  of  the  people." 

From  which  it  follows  that  the  converse  must  be  true ; 
that  is  to  say,  any  government  in  which  the  supreme 
power  does  not  reside  with  the  people  is  not  republican  in 
form.  See,  also,  Mr.  Justice  Wilson's  remarks  to  the 
same  effect,  reported  in  5  Elliott's  Debates,  160. 

Measured  in  the  light  of  the  above,  it  is  difficult  to  con- 
ceive of  any  system  of  lawmaking  coming  nearer  to  the 
great  body  of  the  people  of  the  entire  State,  or  by  those 
comprising  the  various  municipalities,  than  that  now  in 
use  here,  and,  being  so,  we  are  at  a  loss  to  understand 
how  the  adoption  and  use  of  this  system  can  be  held  a 
departure  from  a  republican  form  of  government.  It  was 
to  escape  the  oppression  resulting  from  governments  con- 
trolled by  the  select  few,  so  often  ruling  under  the  assump- 
tion that  "might  makes  right,"  that  gave  birth  to  repub- 
lics. Monarchial  rulers  refuse  to  recognize  their  account- 
ability to  the  people  governed  by  them.  In  a  republic  the 
converse  is  the  rule.  The  tenure  of  office  may  be  for  a 
short  or  a  long  period,  or  even  for  life,  yet  those  in  office 
are  at  all  times  answerable,  either  directly  or  indirectly, 
to  the  people,  and  in  proportion  to  their  responsibility  to 
those  for  whom  they  may  be  the  public  agents,  and  the 
nearer  the  power  to  enact  laws  and  control  public  servants 
lies  with  the  great  body  of  the  people,  the  more  nearly 
does  a  government  take  unto  itself  the  form  of  a  republic 
— not  in  name  alone,  but  in  fact.  From  this  it  follows 
that  each  republic  may  differ  in  its  political  system  or  in 
the  political  machinery  by  which  it  moves,  but,  so  long  as 
the  ultimate  control  of  its  officials  and  affairs  of  state 
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I  remain  in  its  citizens,  it  will  in  the  eye  of  all  republics  be 

recognized  as  a  government  of  that  class.  Of  this  we  have 
many  examples  in  Central  and  South  America.  It  be- 
comes»  then,  a  matter  of  degree,  and  the  fear  manifested 
by  the  briefs  filed  in  this  case  would  seem  to  indicate,  not 
that  we  are  drifting  from  the  secure  moorings  of  a  repub- 
lic, but  that  our  State,  by  the  direct  system  of  legislation 
complained  of,  is  becoming  too  democratic — advancing  too 
rapidly  towards  a  republic  pure  in  form.  This,  it  is  true, 
counsel  for  petitioner  does  not  concede,  but  under  any 
interpretation  of  which  the  term  is  capable,  or  from  any 
view  thus  far  found  expressed  in  the  writings  of  the  prom- 
inent statesmen  who  were  members  of  the  Constitutional 
Convention,  or  who  figured  in  the  early  upbuilding  of  the 
nation,  it  follows  that  the  system  here  assailed  brings  us 
nearer  to  a  state  republican  in  form  than  before  its  adop- 
tion. Mr.  Thomas  Jefferson,  in  1816,  when  discussing  the 
term  republic,  defined  and  illustrated  his  view  thereof  as 
follows : 

"Indeed,  it  must  be  acknowledged  that  the  term  'repub- 
lic' is  of  very  vague  application  in  every  language.  Wit- 
ness the  self-styled  republics  of  Holland,  Switzerland, 
Genoa,  Venice,  Poland.  Were  I  to  assign  to  this  term  a 
precise  and  definite  idea,  I  would  say,  purely  and  simply, 
it  means  a  government  by  its  citizens  in  mass,  acting 
directly  and  not  personally,  according  to  rules  established 
by  the  majority,  and  that  every  other  government  is  more 
or  less  republican,  in  proportion  as  it  has  in  its  composi- 
tion more  or  less  of  this  ingredient  of  the  direct  action  of 
the  citizens."  Writings  of  Thomas  Jefferson,  vol.  15,  p.  19. 

It  is  well  known  that  at  the  time  of  the  adoption  of  the 

federal  Constitution  there  existed  in  some  of  the  Atlantic 

states  a  system  of  local  government,  known  as  "New 

England  towns,"  in  which  the  people  had  the  right  to 

legislate  upon  various  matters,  the  masses  assembling  at 

stated  periods  for  that  purpose,  all  of  which  was  within 

the  knowledge  of  those  composing  the  constitutional  con- 
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vention.  After  observing  that  a  true  republic,  under  his 
definition,  would  necessarily  be  restrained  to  narrow  lim- 
its, such  as  in  a  New  England  township,  and  that  the  next 
step  in  use  at  that  time  was  through  the  representative 
system,  Mr.  Jefferson  pointed  out  that  the  further  the 
officials  of  state  or  nation  are  separated  from  the  masses 
proportionately  less  does  such  state  or  government  retain 
the  elements  of  a  republic,  and  on  page  23  concludes : 

"On  this  view  of  the  import  of  the  term  'republic,* 
instead  of  saying,  as  has  been  said,  that  it  may  mean  any- 
thing or  nothing,  we  may  say  with  truth  and  meaning 
that  governments  are  more  or  less  republican,  as  they 
have  more  or  less  of  the  element  of  popular  election  and 
control  in  their  composition;  and  believing  as  I  do,  that 
the  mass  of  citizens  is  the  safest  depository  of  their  own 
rights  and  especially,  that  the  evils  flowing  from  the 
duperies  of  the  people,  are  less  injurious  than  those  from 
the  egoism  of  their  agents,  I  am  a  friend  to  that  composi- 
tion of  government  which  has  in  it  the  most  of  this  ingre- 
dient/' 

The  observations  quoted  are  in  full  accord  with  the 
recorded  views  of  all  the  writers  and  statesmen  of  that 
time,  when  the  intention  of  the  framers  of  our  national 
Constitution  was  fully  understood,  in  the  light  of  which  it 
seems  inconceivable  that  a  state,  merely  because  it  may 
evolve  a  system  by  which  its  citizens  become  a  branch  of 
its  legislative  department,  co-ordinate  with  their  repre- 
sentatives in  the  legislature,  loses  caste  as  a  republic. 
The  extent  to  which  a  legislature  of  any  state  may  enact 
laws  is,  and  always  has  been,  one  of  degree,  depending 
upon  the  limitations  prescribed  by  its  constitution ;  some 
constitutions  having  few  and  others  many  limitations. 
But  in  all  states,  whatever  may  be  the  restriction  placed 
upon  their  representatives,  the  people,  either  by  constitu- 
tional amendment  or  by  convention  called  for  that  pur- 
pose, have  had,  and  have,  the  power  to  directly  legislate, 
and  to  change  all  or  any  laws  so  far  as  deemed  proper — 
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limited  only  by  clear  inhibitions  of  the  national  Constitu-  * 
tion.    Cooley,  Const.  Lim.  (6  ed.)  44. 

16.  An  examination  of  our  State  constitution,  as  first 
adopted,  discloses  many  restrictions  upon  the  lawmaking 
department,  among  which  is  a  provision  to  the  effect  that 
no  amendment  thereto  should  be  submitted  to  the  people 
for  ratification  until  after  it  passed  two  consecutive  ses- 
sions of  the  legislature.  In  course  of  time,  an  amendment 
under  this  provision  was  legally  submitted  and  adopted 
by  a  majority  vote  of  the  people,  by  which  the  people 
reserved  the  right  to  change  the  constitution  or  any  part 
thereof  without  awaiting  this  legislative  formality,  the 
validity  of  which  is  not  open  to  doubt.  Is  it  not  possible, 
indeed,  is  it  not  practicable,  then,  for  the  people  further 
to  restrict  the  power  of  their  representatives  to  legislate 
upon  matters  of  public  interest,  and  in  so  doing  are 
they  not,  and  even  under  the  old  system  were  they 
not,  directly  legislating?  This  system  of  direct  leg- 
islation has  been  in  common  use  throughout  the  various 
state  governments  since  their  inception,  but  until  the 
adoption  of  the  initiative  and  referendum  amendments  no 
one  was  heard  to  assert  that  an  amendment  to  the  consti- 
tution of  a  state  merely  because  of  depriving  the  legisla- 
ture of  some  lawmaking  power  or  powers  held  by  it  at  the 
adoption  of  the  national  Constitution,  was  void  on  the 
grounds  of  being  inconsistent  with  a  republican  form  of 
government.  The  absurdity  of  such  a  contention,  if  made, 
would  at  once  be  obvious.  But,  viewed  from  any  stand- 
point, such  is  the  logical  sequence  of  appellant's  conten- 
tion to  the  effect,  that  because  the  people  have,  by  consti- 
tutional amendment,  reserved  the  exclusive  right  to  enact 
special  laws  concerning  municipalities,  and  by  constitu- 
tional amendment  have  delegated  to  municipal  corpora- 
tions the  right  to  exercise  such  powers  as  before  were 
only  within  the  province  of  their  representatives,  through 
the  legislature,  to  delegate,  violates  the  provision  of  the 
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federal  Constitution,  guaranteeing  to  our  State  a  republi- 
can form  of  government.  In  other  words,  it  is  argued 
that  the  right  of  the  city  of  Portland  to  legislate  upon 
matters  of  municipal  concern,  to  provide  for  the  exercise 
of  its  right  of  eminent  domain,  to  build  bridges,  etc., 
would  be  in  harmony  with  the  above  provision  of  the 
federal  Constitution,  if  delegated  by  the  people  through 
their  representatives,  but  not  so  if  done  directly  by  them 
through  the  initiative.  In  brief,  the  eflfect  of  this  argu- 
ment is  that  the  people  may  legally  do  indirectly  by  the 
mere  enactment  of  a  law  what  they  cannot  do  directly  by 
constitutional  amendment.  The  statement  of  this  con- 
tention should  be  sufficient  for  its  answer. 

We  held  in  Straw  v.  Harris,  54  Or.  424  (103  Pac.  777) , 
that  a  state  could  not  by  amendment  of  its  fundamental 
laws  or  otherwise,  except  in  the  manner  provided  in  Sec- 
tion 3,  Article  IV,  United  States  Constitution,  delegate  to 
any  municipal  or  subdivision  of  the  state  prerogatives  not 
subject  to  recall,  that  so  to  do  would,  in  effect,  be  the 
creation  of  a  state  within  a  state,  and  that,  so  long  as  the 
legislature  is  not  precluded  by  the  constitution  from 
enacting  general  laws  affecting  them,  it  may  by  that 
method  amend,  modify,  or  even  abolish  municipal  corpor- 
ations, and  that  even  should  this  power  be  removed  from 
the  legislature  there  must  remain  with  the  people  a  right 
to  do  so,  if  not  by  enacting  a  law  to  that  effect,  then  by  the 
former  system  of  direct  legislation,  consisting  in  the  adop- 
tion of  amendments  to  the  constitution,  known  as  the 
fundamental  laws  of  the  state,  and  that  this  right  of  state 
government  to  retain  control  of  these  agencies  and 
departments  of  state  cannot  be  surrendered,  but  must 
always  remain  somewhere  within  the  reach  of  that  source 
of  all  power — the  people.  We  held,  and  still  hold,  to  this 
view,  not  on  the  ground  that  to  hold  otherwise  would  be 
destructive  of  a  republican  form  of  government,  but 
because  to  do  so  would  in  effect  permit  a  state  within  a 
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state  and  accordingly  violate  Section  3,  Article  IV,  of  the 
federal  Constitution,  the  first  paragraph  of  which  reads : 

"New  states  may  be  admitted  by  the  Congress  into 
this  Union;  but  no  new  state  shall  be  formed  or  erected 
within  the  jurisdiction  of  any  other  state;  nor  any  state 
be  formed  by  the  junction  of  two  or  more  states,  or  parts 
of  states,  without  the  consent  of  the  legislatures  of  the 
states  concerned,  as  well  as  of  the  Congress." 

Suppose  our  lawmaking  department  should  pass  an  ex 
post  facto  act,  or  a  bill  of  attainder,  such  purported  laws 
would  be  void,  not  because  of  being  subversive  of  a  repub- 
lican form  of  government,  but  by  reason  of  some  express 
inhibition  against  legislation  of  that  character  contained 
in  another  section  of  the  federal  Constitution.  If  the 
national  Constitution  permitted  or  provided  for  the  crea- 
tion of  a  state  within  a  state,  could  it  be  said  that  by 
reason  thereof  the  state  thus  created  would  be  unrepubli- 
can  in  form?"  Under  Section  3  of  Article  IV,  above 
quoted,  states  may  be  divided  and  new  ones  created,  the 
limitation  being  that  no  state  shall  be  created  within  a 
state,  but  the  creation  of  new  states  under  that  section 
has  never  been  considered  an  unrepublican  step.  Should 
our  State  attempt  to  surrender  its  powers  to  an  executive 
for  life,  with  the  provision  that  upon  his  death  his  author- 
ity should  pass  by  entailed  inheritance  to  his  son  or  other 
relative,  and  at  the  same  time,  by  constitutional  change 
or  otherwise,  further  surrender  any  right  to  alter  the 
system,  except  with  the  consent  of  such  executive,  it 
would  lose  its  republican  form,  and  in  effect  become  a 
local  monarchy  within  the  Union,  thereby  furnishing  an 
example  of  a  violation  of  Section  4,  Article  IV,  of  the 
federal  Constitution.  But,  so  long  as  the  people  retain 
the  power  within  themselves  to  conduct  and  manage  the 
affairs  of  state — either  directly  or  indirectly — sl  republi- 
can form  of  government  is  maintained,  and  comes  within 
the  provision  of  the  federal  Constitution  guaranteeing  the 
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same,  being  circumscribed  in  its  powers  only  by  the  pro- 
visions of  such  Constitution.  The  effect  of  petitioner's 
contention  is  that  any  attempt  on  the  part  of  the  state  to 
enact  and  enforce  a  law  which  may  be  in  conflict  with  any 
provision  of  the  national  Constitution  is  not  void  because 
in  conflict  or  inconsistent  with  the  special  provision  vio- 
lated, but  because  it  deprives  the  state  of  its  republican 
form  of  government,  and  this  seems  to  be  the  character 
of  reasoning  adopted  by  the  majority  in  People  v.  Johvr- 
son,  34  Colo.  143,  to  which  we  are  cited  as  sustaining 
petitioner's  view.  In  that  case  the  question  was  whether 
the  consolidation  of  the  city  and  county  of  Denver,  the 
boundaries  of  which  were  made  coterminous,  abolished 
the  city  government,  as  distinguished  from  county  gov- 
ernment, thereby  giving  to  such  organization  home  rule 
to  the  extent  of  permitting  it  to  do  as  the  constitutional 
amendment  of  1902  provided  might  be  done— enact  all 
local  laws,  and  elect  such  officers  at  such  times  as  deemed 
advisable,  concerning  which  it  was  held  by  the  majority 
that  the  city  and  county  governments,  although  covering 
the  same  territory,  remained  separate  and  distinct,  requir- 
ing different  officers  to  be  selected  for  each,  and  in  a 
different  manner,  as  before  the  change.  The  reason  for 
the  conclusion  appears  to  be  on  account  of  other  pro- 
visions in  the  constitution  of  Colorado,  the  majority  not 
recognizing  the  rule  invoked  without  exception  in  all  other 
jurisdictions,  including  ours,  that  constitutions  with 
amendments  must  be  construed  as  a  whole,  and  that 
when  two  constructions  are  possible,  one  of  which  takes 
away  the  meaning  of  a  section,  and  another  giving  eflfect 
to  all  the  provisions,  the  latter  must  prevail:  State  v. 
Cochran,  55  Or.  157  (105  Pac.  884) ;  Farrell  v.  Port  of 
Portland,  52  Or.  582  (98  Pac.  145).  In  an  able  and 
exhaustive  dissenting  opinion  in  that  case  by  Mr.  Justice 
Steele,  concurred  in  by  Mr.  Justice  Gunter,  it  is  made 
clear  that  a  federal  question   (such  as  here  presented) 
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was  not  involved ;  that  the  1902  amendment  of  Colorado's 
constitution  was  not  inconsistent  with  Section  4,  Article 
IV,  of  the  federal  Constitution.  After  demonstrating 
that  the  conclusion  announced  by  the  majority  "overlooks 
the  fundamental  rule  in  the  construction  of  constitutions 
and  statutes  that  a  special  provision  controls  the  general 
one  and  that  both  may  stand  *  *"  (People  ex  rel.  Atty. 
Gen.  V.  Johnson,  34  Colo.  189,  193  (86  Pac.  233,  249), 
at  the  close  of  his  opinion  (page  193)  it  is  observed : 

"Wherever  the  question  has  been  presented,  the  courts 
have  given  effect  to  the  wishes  of  the  people  and  sus- 
tained the  power  to  establish  the  form  of  government 
here  provided  as  not  being  in  violation  of  the  federal 
Constitution,  and  not  in  excess  of  the  powers  of  the  people 
to  so  provide  in  their  organic  law.  And  it  is  to  be 
regretted  that  this  court  felt  in  duty  bound  to  undo  the 
work  of  the  charter  convention  and  to  deny  the  people 
of  this  city  and  county  the  right  to  provide  for  a  simple 
and  economical  plan  of  government  as  directed  by  the 
constitution." 

Our  holding  is  that  the  State  may,  by  constitutional 
provisions,  directly  delegate  to  municipalities  any  powers 
which  it,  through  the  legislature,  could  formerly  have 
granted  indirectly.  All  the  prerogatives  attempted  to  be 
exercised  by  Portland  in  the  construction  of  the  Broad- 
way bridge,  formerly  could  have  been  granted  by  the  leg- 
islature, and  the  power  to  provide  therefor,  having  been 
delegated  to  the  city  by  amendment  to  our  organic  laws, 
is  valid,  and  the  right  to  exercise  such  powers  will  con- 
tinue until  such  time  as  changed  by  general  enactments 
of  the  lawmaking  department  of  our  State,  provision 
for  which  may  be  made  by  the  legislature  by  general  laws, 
applying  alike  to  all  municipalities  of  that  class,  or  by 
the  people  through  the  initiative,  by  the  enactment  of 
either  general  or  special  laws  on  the  subject:  Cooley, 
Const.  Lim.  (6  ed.)  41,  45;  Hopkins  v.  Duluth,  81  Minn. 
189  (83  N.  W.  636)  ;  In  re  Pfahler,  150  Cal.  71  (88  Pac. 
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270:  11  L.  R.  A.  (N.  S.)  1092) ;  Ex  paHe  Wagner,  21 
Okl.  33  (95  Pac.  435) ;  State  v.  Field,  99  Mo,  352  (12 
S.  W.  802) ;  Kansas  v.  Marsh,  140  Mo.  458  (41  S.  W. 
943) ;  Kadderly  v,  Portland,  44  Or.  118  (74  Pac.  710: 
75  Pac.  222) ;  State  v.  Pacific  States  Tel  &  Tel.  Co.,  53 
Or.  163  (99  Pac.  427) ;  Straw  v,  Harris,  54  Or.  424  (103 
Pac.  777) ;  City  of  McMinnviUe  v.  Howenstein,  56  Or.  451 
(109  Pac.  81). 

17.  In  a  public  address  prepared  by  Hon.  Frederick 
V.  Holman,  attached  to  and  filed  as  an  appendix  to  peti- 
tioner's brief,  it  is  argued  that  our  previous  holding  in 
Hall  V.  Dunn,  52  Or.  475  (97  Pac.  811:  25  L.  R.  A. 
(N.  S.)  193),  and  Straw  v.  Harris,  54  Or.  424  (103  Pac. 
777),  to  the  effect  that  we  have  but  one  lawmaking 
department,  composed  of  two  separate  and  distinct  law- 
making bodies — (1)  the  people,  acting  directly  through 
the  initiative;  and  (2)  the  people  acting  indirectly 
through  the  legislature — either  of  which  in  a  manner 
provided  by  law  may  undo  the  work  of  the  other,  and 
necessarily  must  lead  to  disastrous  results,  etc.,  in  that 
an  act  passed  by  the  first  may  immediately  on  the  con- 
vening of  the  legislature  be  repealed,  and  one  enacted 
by  the  legislative  assembly  may  also  be  rescinded  through 
either  the  initiative  or  the  referendum.  But  that  objec- 
tion applies  only  to  the  question  of  expediency,  with 
regard  to  which  the  lawmakers,  and  not  the  courts,  are 
concerned.  It  might  not  be  inappropriate,  however,  to 
observe  that  the  same  objection  may  with  equal  force 
apply  to  all  legislative  bodies.  Our  legislature  to  convene 
next  week  can,  if  it  so  chooses,  repeal  all  the  laws  (not 
included  in  constitutional  amendments)  enacted  at  the 
recent  November  election,  and  also  undo  the  work  of  the 
last  legislative  assembly.  Again,  two  years  later  or 
earlier  a  special  session  of  the  legislature  might  be  called, 
and  enact  many  laws,  and  the  day  following  its  adjourn- 
ment the  newly  elected  legislature  could  be  convened  and 
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repeal  all  the  laws  going  into  effect  the  preceding  day. 
The  same  may  also  be  said  of  Congress,  but  this  is  seldom, 
if  ever,  urged  as  an  argument  against  a  representative 
system,  or  alluded  to  as  indicating  that  our  government 
is  becoming  unrepublican  in  form.  In  the  appendix  men- 
tioned, it  is  observed  that  under  our  system,  as  inter- 
preted by  this  court,  we  have  four  legislative  bodies  in 
place  of  two:  (1)  The  legislature;  (2)  the  people  of 
the  whole  State;  (3)  the  people  of  a  municipality;  (4)  the 
common  council  or  commissioners.  This  suggestion,  how- 
ever, overlooks  the  fact  that  in  the  above-cited  cases 
advertence  was  made  only  to  legal  departments  of  the 
State,  and  not  to  municipal  or  other  minor  and  quasi 
legislative  bodies.  The  fallacy  of  this  illustration  (like 
many  others  to  which  our  attention  is  directed,  and 
which  will  not  be  specifically  discussed)  is  obvious.  The 
observation  to  the  effect  that  under  the  interpretation 
given  by  this  court  to  the  charter  amendments  cities  may 
invade  the  domain  of  state  legislation  to  the  extent,  if 
desired,  of  condemning  state  property  (such  as  capitol 
buildings,  etc.) ,  has  no  justification,  either  in  the  language 
of  the  charter  amendments,  or  in  anything  said  in  any 
opinion  of  this  court  in  interpreting  such  amendments. 
Many  of  the  statements  in  our  former  opinions  bearing 
upon  points  here  presented  are  adverted  to  as  dictum, 
and  like  contention  is  also  made  respecting  our  holding 
in  the  case  at  hand,  to  the  effect  that  it  is  unnecessary 
to  obtain  the  consent  of  the  Port  of  Portland  before  the 
bridge  in  question  may  be  construed.  The  points  decided, 
determining  the  status  of  the  Port  of  Portland  in  the 
matter,  were  all  forcibly  presented  in  the  briefs  and  at 
the  oral  argument,  and  the  effect  of  the  conclusion  reached 
by  this  court  was  that,  taking  either  horn  of  the  dilemma, 
appellant's  position  is  untenable.  It  cannot,  therefore, 
be  said  that  our  views  upon  either  point  are  dicta,  and  the 
same  may  be  remarked  of  much,  if  not  all,  of  the  num- 
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erous  like  references  to  previous  adjudications  by  this 
court  (as  in  Straw  v.  Harris  and  other  cases)  in  which 
the  views  alluded  to  as  dicta  hold  adversely  to  the  wishes 
and  contention  of  the  writers  of  petitioner's  brief,  and  the 
appendix  thereto.  On  what  is  dicta  and  the  effect  thereof 
see  Kirby  v.  Boyette,  118  N.  C.  244,  254  (24  S.  E.  18) ; 
Buchner  v.  C,  M.  &  N.  W.  Ry.  Co.,  60  Wis.  264  (19 
N.  W.  56) ;  Kane  v.  McCown,  55  Mo.  181 ;  Ocean  Bea^h 
Ass'n  V.  Brinley,  34  N.  J.  Eq.  438  (26  Am.  &  Eng.  Ency. 
Law  (2  ed.)  165,  171;  Florida  Cent.  Ry.  Co.  v.  Schutte, 
103  U.  S.  118,  143  (26  L.  Ed.  327).  The  terms  "obiter 
dicta,"  "dictum,"  etc.,  like  the  phrase  "technicalities  of 
the  law,"  are  too  often  invoked  by  counsel  to  express 
disapprobation  of  some  proposition  of  law  militating 
against  their  contention. 

Numerous  other  points  are  presented  upon  which  the 
views  of  this  court  are  requested.  Some  of  them,  how- 
ever, were  disposed  of  in  our  former  opinions  herein,  to 
which  we  still  adhere,  and  those  remaining,  even  though 
not  specifically  adverted  to,  are  included  in  the  above 
considerations. 

The  petition  for  rehearing  is  denied. 

Affirmed  :  Rehearing  Denied. 


Argued   March   3,    decided    April    5.    rehearing  denied    December    31,    1910. 

STATE  V,  LEM  WOON.* 

[107    Pac.    974:    112    Pac.    427.] 

Criminal   Law — Conduct   op   Counsel — Harmless   Error. 

1.  Where,  In  a  prosecution  for  murder  occurring  In  a  building  In 
which  a  Chinese  society  had  its  headquarters,  defendant,  a  Chinaman, 
on  cross-examination  and  on  direct  examination  referred  to  a  Tong 
society  and  trouble  therein  which  resulted  in  factions,  and  the  dying 
declaration  of  the  Chinaman  murdered  also  referred  to  the  factions,  a 
question  of  the  State's  attorney  to  defendant's  witness,  "Isn't  It  a  fact 
that  that  is  a  place  where  you  keep  a  lot  of  knives  and  pistols  and  guns 
to  kill  people  with?"  Is  not  reversible  error,  though  on  objection  sustained. 


•This  case  has  been  appealed  and  Is  now  pending  In  the  United  States 
Supreme  Court. — Reporter. 
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the  attorney  asked  In  different  terms  the  same  question  twice  more,  and 
it  appeared  that  there  was  a  box  containing  the  weapons  on  a  table  In 
the  presence  of  the  Jury,  but  which  was  excluded  in  the  absence  of  the 
jury. 

Criminal  Law — Conduct  of  Counssl^-Harmubss   Error. 

2.  An  objectionable  question  to  a  witness  in  a  murder  prosecution 
will  not  be  reversible  error,  which,  on  objection,  was  withdrawn,  and 
no  ruling  asked  or  exception  taken. 

Witnesses — Scope  of  Cross-Exam  in  ation — Interest. 

3.  In  a  prosecution  for  the  murder,  defendant's  evidence  tended  to 
show  that  the  trouble  arose,  not  from  a  personal  difficulty,  but  because 
of  two  factions  of  a  Chinese  Tong  society,  and  a  feud  in  consequence 
thereof.  Defendant  and  another  were  arrested  in  their  room  with  the  door 
locked,  and  refused  to  admit  the  officers,  and,  when  they  forced  the  door, 
they  found  a  third  party  with  them,  and  a  loaded  revolver  was  discovered 
on  the  floor.  On  cross-examination  of  the  third  party.  State's  counsel 
asked:  "Why  didn't  you  open  the  door  when  the  officers  knocked?" 
Held,  that  the  question  was  proper  cross-examination,  as  tending  to  show 
the  interest  of  the  witness. 

Criminal  Law — Harmless  Error — ^Remarks  of  Counsel. 

4.  Objectionable  remarks  of  counsel  for  State  in  a  criminal  prosecution, 
induced  by  counsel  for  defendant,  objecting  to  a  proper  question  on 
cross-examination,   are   not   reversible  error  where  stricken   on   objection. 

WrrNBSSES — Scope  of  Cross-Examination — Crbdibilitt. 

5.  In  such  case,  cross-examination  of  the  witness  as  to  his  conduct 
from  the  time  he  ate  supper  until  his  arrest  was  proper  cross-examination, 
under  Section  716,  B.  &  C.  Comp.,  allowing  the  court  to  permit  inquiry 
into  a  collateral  fact,  when  directly  connected  with  the  question  in 
dispute ;  since  it  tended  to  show  his  interest,  and  may  have  had  a  bear- 
ing on  his  credibility. 

Criminal    Law — Admission    of    Evidence — Demonstrative    evidence. 

6.  In  such  case  the  pistol  found  on  the  floor  was  properly  admitted  In 
evidence,    though   it   was   in   no   way   connected  with   the   shooting   itself. 

Witnesses — Cross-Examination — Cross  Examination  of  Defendant. 

7.  Under  Section  1400,  B.  &  C.  Comp.,  making  defendant  in  a  criminal 
prosecution  a  competent  witness  in  his  own  behalf,  and  providing  that, 
when  a  defendant  offers  himself  as  a  witness,  he  may  be  cross-examined 
as  to  all  facts  to  which  he  has  testified,  tending  to  his  conviction  or 
acquittal,  a  defendant  In  a  prosecution  for  murder  testifying  In  his  own 
behalf  as  to  alibi  and  as  to  what  took  place  at  the  hospital  to  which  he 
was  taken  for  identification  by  the  party  shot,  may  be  properly  cross- 
examined  as  to  whether  one  whom  he  had  named  as  eating  supper  with 
him  at  the  time  of  the  murder  had  gone  out  of  the  room  during  the  time 
referred  to,  and  as  to  defendant's  acquaintance  with,  and  his  identification 
of,  the  parties  who  were  at  the  hospital,  as  to  whose  statements  he  had 
testified  on  direct  examination,  and  also  where  he  had  testified  on  cross- 
examination  that  his  name  was  other  than  the  one  under  which  he  was 
prosecuted  as  to  his  statements  concerning  his  name  made  on  arraign- 
ment, etc. 
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Homicide — Bvidbnce    as    to    Name    op    Accused — Question    for   the 
Jury. 

8.  Where  there  Is  a  conflict  In  the  evidence  as  to  the  name  of  the 
accused  and  when  the  defendant  was  identified  by  several  witnesses, 
independent  of  the  name,  as  well  as  by  the  dyinsr  declaration  of  the 
deceased,  it  was  a  question  for  the  jury. 

Criminal  Law — Introduction  of  Witnesses — Harmless  Brror. 

9.  A  witness  in  a  murder  case  testified  that  he  had  called  the  officers 
and  pointed  out  the  defendant,  and  that  another  Chinaman  told  him 
that  defendant  had  don^  the  shooting.  Counsel  for  defendant  remarked 
that  the  men  who  incited  the  arrest  seemed  to  have  disappeared,  where- 
upon the  State's  attorney  said  that  the  person  named  by  the  witness 
would  be  produced  if  wanted,  to  which  defendant's  counsel  answered, 
"Then  we  shall  find  out  all  about  this."  Held  that,  though  it  was  not 
good  practice  for  the  State's  attorney  to  produce  such  witness  and  place 
him  on  the  stand  without  examining  him,  saying  that  he  believed  all  his 
testimony  was  hearsay,  still  there  was  no  error,  where  no  ruling  was  made 
by  the  court  or  exception  taken. 

Criminal   Law  —  Appeal  —  Necessity  of   Objections  —  Party   Pros- 
ecuting. 

10.  On  appeal  in  a  prosecution  for  murder,  the  court  cannot  notice  an 
objection,  then  first  made,  that  the  prosecution  was  conducted  by  an 
attorney  hired  by  the  friends  of  deceased  to  whom  the  State's  attorney 
turned  over  the  prosecution. 

Homicide — Evidence — Characteristic  of  Race — Chinese. 

11.  In  a  prosecution  for  murder,  all  the  parties  being  Chinamen.  In 
which  there  was  evidence  tending  to  show  that  the  murder  was  the  result 
of  a  feud  In  a  Tong  society,  evidence  that  it  was  a  characteristic  of  the 
Chinese  to  be  revengeful,  etc.,  as  bearing  on  the  bona  fULea  of  the  identifi- 
cation of  defendant,  is  Inadmissible  in  view  of  Sections  695,  722,  B.  &  C. 
Comp.,  providing  that  all  competent  persons  may  be  witnesses,  and  that 
a  witness  is  presumed  to  speak  the  truth,  since  it  could  not  be  applied 
to  the  individual. 

Criminal  Law — Instructions — Assumption  as  to  Pacts. 

12.  An  instruction  which  leaves  the  fact  of  flight  of  defendant  to  the 
jury,  and  Instructs  as  to  the  effect  of  flight.  Is  not  an  invasion  of  the 
province  of  the  jury. 

Homicide — Evidence — Relevancy. 

13.  Defendant  was  present  at  a  shooting  in  company  with  G.,  when 
they  with  another  Chinaman  were  engaged  in  a  felonious  assault  with 
firearms  on  deceased.  Defendant  and  G.  fled  together  to  the  same  build- 
ing where  they  were  arrested,  and  a  pistol  which  apparently  had  been 
recently  discharged  and  reloaded  was  discovered  In  the  same  closet  where 
G.  had  been  concealed  under  circumstances  Indicating  that  it  was  one  of 
the  pistols  used  by  the  conspirators  in  perpetrating  the  murder.  HelA, 
that  such  pistol  was  admissible  not  only  as  an  Incident  of  the  arrest,  but 
also  as  one  of  the  circumstances  showing  a  criminal  conspiracy  to  murder 
deceased. 

Criminal  Law — Conspiracy — Evidence. 

14.  Where  It  was  claimed  that  defendant  and  two  others  were  involved 
In  a  conspiracy  to  murder  deceased,  and  a  pistol  was  found  in  a  closet 
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where  one  of  the  alleg^ed  conspirators  was  concealed,  and  where  he  was 
found  when  he  and  defendant  were  arrested,  the  admission  of  such  pistol 
In  evidence  against  defendant  was  not  objectionable  as  evidence  of  acts 
and  declarations  of  a  conspirator  after  the  termination  of  the  conspiracy. 

From  Multnomah:    Earl  C.  Bronaugh,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

On  April  1,  1908,  defendant,  Lem  Woon,  jointly  with 
Yee  Gueng,  was  charged  by  information  with  the  crime 
of  murder  by  killing  Lee  Tai  Hoy  on  March  7,  1908,  and 
upon  a  separate  trial  was  found  guilty  of  murder  in  the 
first  degree,  and  appeals  from  a  judgment  thereon.  The 
homicide  was  committed  in  a  building  at  the  comer  of 
Fourth  and  Pine  streets,  in  Portland,  Oregon.  This 
defendant,  Yee  Gueng,  and  Jo  Ah  Bong,  lived  in  two 
rooms  on  the  third  floor  of  a  building  at  the  comer  of 
Second  and  Oak  streets,  on  the  east  side  of  Oak,  being 
one  block  south  and  two  blocks  east  of  the  place  of  the 
homicide.  Defendant  denied  that  he  did  the  killing,  and 
attempted  to  prove  alibi.  He  also  contends  that  his  name 
is  Lum  Suey,  and  not  Lem  Woon.  Affirmed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  John  F,  Logan,  Mr.  Frank  F.  Freeman,  Mr.  Ralph 
E.  Moody  and  Mr.  Henry  E.  McGinn. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  George  J.  Cameron,  District  Attorney,  Mr.  Joseph 
J.  Fitzgerald,  deputy  district  attorney,  and  Mr.  Dan  J. 
Maiarkey,  with  oral  arguments  by  Mr.  Fitzgerald  and 
Mr.  Maiarkey. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

Many  of  the  assignments  of  error  arise  out  of  the  fact 
that  there  is  evidence  tending  to  show  that  decedent,  the 
two  defendants,  and  most  of  the  witnesses  are  Chinese, 
and  are  members  of  a  Chinese  society  known  as  the  "Bow 
On  Tong";  that  before  the  killing  there  was  trouble  in 
the  Tong,  which  had  divided  it  into  two  factions;  and 
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that  decedent  was  blamed  for  this  trouble.  Most  of  the 
Chinese  witnesses  for  the  State  and  the  decedent  belonged 
to  what  is  referred  to  as  the  new  faction,  and  most  of 
those  for  the  defense  belonged  to  the  old  faction,  and 
there  was  evidence  tending  to  show  that  the  killing  was 
the  result  of  the  trouble  between  the  factions.  The  trial 
was  conducted  principally  by  Dan  J.  Malarkey,  who 
appeared  with  the  district  attorney  for  the  State. 

1.  The  first  assignment  of  error  relates  to  the  conduct 
of  Mr,  Malarkey  in  the  cross-examination  of  Chin  Lum, 
a  witness  for  defendant,  who  belonged  to  the  old  faction 
of  the  Tong,  lived  in  the  same  rooms  with  defendant, 
and  testified  for  defendant  upon  his  defense  of  an  alibi. 
After  some  cross-examination  as  to  what  took  place  at 
those  rooms,  Mr.  Malarkey  asked :  "Isn't  it  a  fact  that  is 
a  place  where  you  keep  a  lot  of  knives  and  pistols  and 
guns  to  kill  people  with?"  This  was  objected  to,  and 
the  objection  sustained.  The  question  was  repeated  in  a 
different  form,  and  an  objection  again  sustained,  and 
a  third  time  it  was  asked  in  another  form,  and  objected 
to.  The  objection  was  at  first  overruled,  and  the  witness 
answered : 

"That  place  belong  Bow  On  Tong,  formerly  Bow  On 
Tong  headquarters.  Good  many  members  come  there  to 
stay,  and  leave  their  things  there.  Don't  know  who 
belonged,  because  former  time  Bow  On  Tong  been  there." 

It  appears  that  a  box  containing  the  weapons  referred 
to  in  the  question  were  on  the  clerk's  desk,  and  were 
about  to  be  presented  by  counsel,  when  the  court 
adjourned  until  morning  and  reserved  final  decision  for 
further  consideration.  On  reconvening  court,  the  judge 
announced  that  he  was  not  clear  as  to  the  admissibility 
of  this  evidence,  and  that  the  defendant  should  have  the 
benefit  of  the  doubt,  and  excluded  the  evidence.  There- 
upon, at  the  request  of  Mr.  Malarkey,  the  jury  retired, 
and  in  their  absence  there  was  further  controversy  in 
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relation  to  the  question,  and  the  weapons  were  offered 
in  evidence,  but  not  in  the  presence  of  the  jury,  when  the 
court  said: 

"The  introduction  of  the  weapons  under  such  circum- 
stances might  tend  to  prejudice  the  case  of  this  defendant 
in  the  minds  of  the  jury.    Call  the  jury." 

It  is  not  necessary  for  us  to  determine  the  relevancy  of 
the  matter  sought  to  be  adduced  by  the  question  and  offer, 
as  the  objections  were  sustained. 

2.  But  the  inquiry  is  whether  asking  the  question,  the 
presence  of  the  box  of  weapons,  and  the  statement  were 
prejudicial  and  reversible  error,  without  other  ruling  by 
the  court  or  exception  by  defendant.  The  first  reference 
to  the  trouble  in  the  Bow  On  Tong  was  by  the  defense 
in  the  cross-examination  of  the  State's  witoesses  Lee 
Shu  and  Gow  Ying  Yuen.  It  was  also  mentioned  by 
decedent  in  his  dying  declaration  as  testified  to  by  Lee 
Hueng  and  R.  W.  Wilbur,  and  also  by  defendant  in  his 
direct  examination,  and  this  question  was  asked  evidently 
on  the  theory  that  the  trouble  resulting  in  the  shooting 
was  a  Tong  fight,  and  we  see  nothing  in  the  facts  or 
conduct  of  counsel  to  indicate  that  the  question  was  asked 
in  bad  faith  or  from  an  improper  motive.  The  mere 
asking  of  the  question  was  not  reversible  error.  In  this 
connection  may  be  considered  assignment  of  error  No.  6, 
relating  to  the  conduct  of  Mr.  Malarkey  in  asking 
defendant's  witness  Sam  Ah  Pye,  "You  and  Won  Jake 
Num  have  fixed  up  a  good  many  Chinese  jobs,  haven't 
you  ?"  which,  upon  objection,  was  withdrawn,  and  no  rul- 
ing was  asked  or  exception  taken,  and  therefore  no  error 
was  committed,  although  the  asking  of  such  a  question 
should  not  be  countenanced. 

3.  The  second  assignment  of  error  relates  to  the  scope 
of  the  cross-examination  of  Jo  Bong,  a  witness  for 
defendant,  and  the  statements  of  Mr.  Malarkey  in  rela- 
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tion  thereto.  His  direct  examination  related  only  to  what 
took  place  in  his  hearing  at  the  hospital.  Defendant's 
counsel  had  previously  brought  out  in  cross-examination 
of  the  State's  witnesses  and  by  defendant  himself  the 
facts  disclosed  as  to  the  Bow  On  Tong,  the  division  in  it, 
and  that  the  Chinese  witnesses  belonged  to  one  faction 
or  the  other.  It  was  evidently  the  purpose  of  the  defend- 
ant to  impress  upon  the  jury  that  the  killing  of  Lee  Tai 
Hoy  was  the  result  of  a  feud  in  the  Tong,  one  faction 
against  the  other^  rather  than  a  personal  difficulty 
between  the  slayer  and  Lee  Tai  Hoy.  This  purpose  is 
also  disclosed  by  the  effort  of  defendant  to  introduce  the 
evidence  of  Mr.  Lord  and  Sam  Ah  Pye  as  to  the  cus- 
tom of  the  Chinese  to  seek  revenge  in  such  cases  against 
any  one  in  the  opposing  faction.  Jo  Ah  Bong,  as  had 
had  already  been  shown  by  the  State's  evidence,  was 
present  when  defendant  and  Yee  Gueng  were  arrested 
in  their  rooms  at  the  corner  of  Second  and  Oak  streets, 
having  the  door  to  the  rooms  locked  and  barred,  and 
refused  to  admit  the  officers,  and,  when  they  forced  the 
door,  they  found  Jo  Bong  and  defendant  Yee  Gueng  in 
the  toilet  and  this  defendant  in  the  other  room.  And, 
after  arresting  Jo  Bong  and  Yee  Gueng,  they  discovered 
on  the  floor  of  the  toilet  a  41  Colt's  revolver  loaded.  Upon 
the  cross-examination  of  Jo  Bong,  Mr.  Malarkey  asked : 
"Why  didn't  you  open  the  door  when  the  officers 
knocked  ?" 

4.  Counsel  for  defendant  objected  to  this  question  on 
the  ground  that  it  was  incompetent  and  not  cross-exam- 
ination, whereupon  Malarkey  remarked : 

"Are  you  objecting  to  having  this  man  who  was  down 
there  tell  what  happened  there?  Can't  I  show  that  you 
tried  to  seal  this  man's  lips  who  was  there;  that  he  was 
standing  on  guard  at  the  door  with  a  gun,  preventing  the 
police  getting  them ;  *  *  and  I  have  a  right  to  show  the 
interest  of  this  witness  in  this  case  and  show  that  this 
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witness,  whom  you  put  upon  the  witness  stand,  and  whom 
you  fail  to  ask  about  what  occurred  at  the  time  and  place 
where  he  was  present.  I  have  a  right  to  develop  upon  his 
cross-examination  his  interest  in  this  defendant,"  etc. 

Defendant's  counsel  moved  that  "these  remarks  be 
stricken  out  with  reference  to  murderers  and  everything 
else  in  this  case,  and  the  remarks  about  the  man  standing 
on  guard  at  the  door  with  a  pistol."  The  reference  to 
"murderers  and  standing  guard  with  a  loaded  revolver" 
was  stricken  out.  The  question  objected  to  was  proper 
cross-examination,  as  tending  to  show  the  interest  of  the 
witness,  and  the  aid  he  was  rendering  defendant  and  the 
objectionable  parts  of  Malarkey's  remarks  were  stricken 
out.    We  find  no  prejudicial  error  in  this  assignment. 

5.  Thereafter  the  witness  was  cross-examined  at  length 
as  to  his  conduct  from  the  time  he  ate  supper  until  the 
time  of  the  arrest,  about  8  o'clock,  all  of  which  was 
objected  to  as  not  cross-examination,  and  exceptions  were 
saved.  This  examination  tended  to  show  his  interest  and 
may  have  had  a  bearing  upon  his  credibility,  and  was 
within  the  State's  privilege  of  cross-examination.  It  is 
said  in  State  v.  Mah  Jim,  13  Or.  235  (10  Pac.  306),  that 
"in  a  criminal  case  any  question  which  tends  to  show  a 
feeling  or  bias  of  the  witness  against  the  accused  is  com- 
petent." In  State  v.  Olds,  18  Or.  440,  442  (22  Pac.  940, 
941),  it  is  said: 

"The  State  had  the  right,  on  cross-examination,  to  ask 
the  witness  an3rthing  that  would  show  his  interest  in  the 
result  of  the  trial,  and  anything  he  did  in  aid  of  the 
defendant  about  the  trial  f pr  the  purpose  of  enabling  the 
jury  to  properly  weigh  his  evidence,  and  to  intelligently 
pass  upon  his  credibility." 

By  Section  695,  B.  &  C.  Comp.,  the  presumption  that  a 
witness  speaks  the  truth  may  be  overcome  by  evidence 
affecting  his  motives.  Section  716,  B.  &  C.  Comp.,  pro- 
vides that  it  is  "within  the  discretion  of  the  court  to  per- 
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mit  inquiry  into  a  collateral  fact,  when  such  fact  is 
directly  connected  with  the  question  in  dispute,  and  is 
essential  to  its  proper  determination,  or  when  it  affects 
the  credibility  of  a  witness." 

6.  At  the  close  of  the  testimony  of  Tichenor,  the  pistol, 
which  was  found  on  the  toilet  floor,  was  admitted  in  evi- 
dence over  defendant's  objection,  and  this  is  assigned  as 
error.  The  pistol  does  not  appear  to  have  been  offered  as 
in  any  way  connected  with  the  shooting  of  Lee  Tai  Hoy, 
but  as  incident  to  and  connected  with  what  transpired  at 
the  time  the  door  was  forced,  and  the  defendants  and  Jo 
Bong  arrested,  and  we  find  no  error  in  admitting  it.  Also, 
this  evidence  and  that  relating  to  the  Bow  On  Tong,  the 
trouble  in  it,  the  fact  that  defendants  and  decedent,  as 
well  as  the  witnesses,  were  members  of  it,  justify  the 
instruction  defining  and  limiting  the  purpose  and  effect  of 
the  evidence  relating  to  the  Bow  On  Tong,  and  was  not  an 
invasion  of  the  province  of  the  jury.  Exceptions  were 
also  taken  to  questions  asked  defendant  upon  his  cross- 
examination. 

7.  For  the  purpose  of  establishing  an  alibi,  defendant 
on  his  own  behalf  testified  that  from  10  minutes  past 
6  o'clock  P.  M.  on  the  day  of  the  homicide  he  was  not  out 
of  his  rooms  on  Second  and  Oak  streets  until  he  was 
arrested  about  8  o'clock  P.  M...  He  also  testified  at  length 
as  to  what  took  place  at  the  hospital  when  he  was  taken 
there  by  the  officers  immediately  after  the  arrest  for  iden- 
tification by  the  wounded  man.  The  cross-examination 
related  among  other  things  to  whether  or  not  Jo  Bong, 
whom  he  named  as  one  who  had  eaten  supper  there,  had 
gone  out  of  the  rooms  during  the  time  referred  to  and 
how  long  he  had  been  gone;  also,  as  to  his  acquaintance 
with,  and  his  identification  of,  Lee  Tai  Hoy  and  Lee 
Hueng,  who  were  at  the  hospital,  and  as  to  whose  state- 
ments he  had  testified  on  direct  examination.  To  all  of 
this  cross-examination  defendant  objected  on  the  ground 


Dec.  1910]  State  v.  Lem  Woon.  491 

that  it  was  not  cross-examination  and  made  defendant  a 
witness  against  himself.  The  State  had  a  right  to  examine 
him  as  to  the  circumstances  bearing  upon  the  alibi,  both 
as  to  the  fact  of  his  presence  in  the  rooms  and  anything 
that  might  bear  upon  the  truthfulness  of  his  statements 
in  relation  thereto,  and  the  same  is  true  as  to  his  acquaint- 
ance with  decedent  and  Lee  Hueng,  so  far  as  it  relates  to 
his  identification  of  them ;  also,  in  his  direct  examination, 
defendant  testified  that  his  name  was  Lum  Suey,  and  not 
Lem  Woon,  and  the  same  objection  was  made  to  the 
inquiry  by  the  State  as  to  his  statement  made  upon  his 
arraignment,  that  his  name  was  correctly  stated  in  the 
information  and  as  to  the  proceedings  at  the  preliminary 
examination  where  he  was  referred  to  only  as  Lem  Woon. 
We  think  this  was  all  strictly  within  the  State's  right  of 
cross-examination.  It  was  germane  to  statements  made 
in  his  direct  examination  upon  these  matters.  Section 
1400,  B.  &  C.  Comp.,  makes  a  defendant  in  a  criminal 
action  competent  as  a  witness  on  his  own  behalf,  and, 
when  offering  himself  as  a  witness,  he  shall  be  deemed  to 
have  given  the  prosecution  a  right  to  cross-examination 
upon  all  the  facts  to  which  he  has  testified  tending  to  his 
conviction  or  acquittal.  The  scope  of  such  cross-examina- 
tion is  now  settled  by  the  case  of  State  v.  Bartmeas,  33  Or. 
110,  124  (54  Pac.  167,  171),  where  Mr.  Justice  MoORE, 
speaking  for  the  court,  says : 

"A  fair  construction  of  the  statute  in  question  leads  us 
to  conclude  that  defendant  in  a  criminal  action,  having 
voluntarily  testified  in  his  own  behalf,  may  be  cross- 
examined  in  relation  to  all  facts  and  matters  germane  to 
the  testimony  given  by  him  on  his  examination  in  chief." 

And  in  State  v.  Miller,  43  Or.  325,  330  (74  Pac.  658, 
659) ,  Mr.  Justice  Wolverton  says : 

"The  statute,  however,  is  not  to  receive  an  unduly 
restricted  or  narrow  construction,  and  the  cross-examina- 
tion must  extend  the  inquiry  to  facts  and  matters  mani- 
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festly  germane  and  relevant  to  the  facts  testified  to  in 
chief,  tending  to  their  explanation  and  elucidation,  and  in 
this  respect  may  be  as  searching  and  broad  as  the  founda- 
tion upon  which  it  rests." 

And  the  still  more  recent  case  of  State  v.  Deal,  52  Or. 
568  (98  Pac.  165),  Mr.  Chief  Justice  Bean,  speaking  of 
the  cross-examination  of  a  defendant,  says : 

"It  must  now  be  regarded  as  settled  that  it  must  be  con- 
fined to  matters  properly  germane  to  and  connected  with 
his  testimony  in  chief.  *  *  In  other  words,  a  defendant 
cannot,  under  the  guise  of  a  cross-examination,  be  com- 
pelled, in  violation  of  Section  11,  Article  I,  of  the  Consti- 
tution of  Oregon,  to  give  evidence  against  himself,  but, 
when  he  becomes  a  witness  on  his  own  behalf,  he  waives 
this  constitutional  guaranty  as  to  all  matters  properly 
connected  with  his  examination  in  chief,  and  subjects 
himself  to  such  cross-examination  thereon  as  may  tend  to 
explain,  elucidate,  or  affect  the  credibility  of  his  testi- 
mony, and  such  cross-examination  may  be  as  vigorous, 
and  searching  as  that  of  any  other  witness." 

Thus,  even  if  the  cross-examination  does  make  him  a 
witness  against  himself,  it  is  not  objectionable  on  account 
thereof,  provided  it  relates  to  matters  properly  connected 
with  his  examination  in  chief.  No  error  was  conmiitted 
in  permitting  this  cross-examination. 

8.  There  was  a  conflict  in  the  evidence  as  to  what  is  the 
true  name  of  defendant,  but  that  was  a  question  for  the 
jury.  Furthermore,  the  defendant  was  identified  by  sev- 
eral witnesses  independent  of  the  name.  Lee  Tai  Hoy  in 
his  dying  declaration  pointed  him  out  as  his  assailant; 
also,  Chung  Kim  and  Lee  Shu  and  Gow  Ying  Yuen  iden- 
tified him  as  running  from  the  house  immediately  after 
the  shooting,  and  it  was  for  the  jury  to  determine  the  fact. 

9.  During  the  presentation  of  the  State's  case.  Malar- 
key  called  to  the  witness  stand  Jung  Ah  Poo,  and,  after  he 
was  sworn  as  a  witness,  Mr.  Malarkey  stated : 

"That  the  testimony,  if  any,  that  this  witness  will  give 
is  in  my  judgment  only  hearsay  testimony,  and  I  only 
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called  him  because  of  the  fact  that  counsel  for  the  defense 
has  intimated  that  they  want  Jung  Poo." 

Counsel  for  the  defense  stated : 

"We  haven't  called  him,  and  we  never  said  we  wanted 
him.  We  asked  one  witness  where  he  was,  where  the  man 
that  gave  him  the  information  was,  and  he  said  he  was 
gone." 

Mr.  Malarkey  replied : 

"No ;  he  said  he  didn't  know.  Now,  here  is  Jung  Poo. 
I  do  not  offer  him  as  having  any  personal  knowledge  of 
any  facts,  but,  if  you  want  Jung  Poo,  I  do  not  want  you  to 
object  when  I  call  him,  because  you  have  practically  made 
so  much  about  Jung  Poo  I  do  not  want  any  objection  on 
the  ground  that  it  is  hearsay  evidence." 

Mr.  Logan  replied : 

"I  desire  that  that  be  stricken  out.  This  man  is  on  trial 
for  his  life,  and  this  is  not  to  be  the  subject  of  by-play 
between  counsel.    I  move  to  have  it  stricken  out." 

The  Court: 

"I  suppose  counsel  has  a  right  to  make  his  statement 
when  he  produces  the  witness  out  of  the  abundance  of 
caution." 

Prior  to  this  time  Lem  Ling,  a  witness  for  the  State, 
testified  that  he  had  called  the  police  and  aided  in  pointing 
out  to  them  the  defendants,  and  that  he  had  obtained  his 
information  as  to  who  had  done  the  shooting  from  Jung 
Poo,  and,  when  cross-examined  by  defendant's  counsel  in 
regard  to  Jung  Poo,  Mr.  Freeman  for  the  defense  stated : 

"These  men  that  incited  the  arrest  appear  to  have  dis- 
appeared." 

Mr.  Malarkey : 

"Jung  Ah  Poo  will  be  produced  here  if  you  want  him." 

Mr.  Freeman : 

"I  was  taking  it  from  the  testimony  of  the  witness  that 
he  had  disappeared.    He  didn't  seem  to  know  where." 
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Mr.  Malarkey: 

"This  witness  is  not  his  guardian.  We  will  put  him  on 
the  witness  stand  if  you  want  to  hear  him." 

Mr.  Freeman: 

"Then  we  will  find  out  all  about  this." 

Thus  it  seems  there  was  an  understanding  between 
counsel  that  the  State  was  to  produce  the  witness,  and  it 
may  have  been  a  proper  precaution  for  the  State  to  do  so 
before  the  close  of  defendant's  testimony.  Yet  we  cannot 
approve  of  the  State's  method  of  doing  this.  It  should  not 
have  sworn  him  as  a  witness  before  the  close  of  its  case 
with  no  intention  of  asking  him  any  questions.  But  no 
ruling  was  made  by  the  court  or  exception  taken,  and  no 
error  was  committed. 

10.  As  to  the  seventh  assignment  of  error,  defendant 
states : 

"The  defendant  will  insist  that  it  was  error  on  the  part 
of  the  court  to  allow  the  district  attorney,  a  judicial  officer 
of  the  court,  to  turn  over  the  prosecution  of  this  case  to  a 
special  prosecutor,  who  was  in  no  manner  an  officer  of  the 
court,  but  was  employed  by  the  friends  of  Lee  Tai  Hoy  as 
a  special  prosecutor." 

At  the  commencement  of  the  trial,  it  is  recited  in  the 
record  that  the  State  was  represented  by  "Mr.  John  H. 
Stevenson  and  J.  J.  Fitzgerald,  deputies  to  the  district 
attorney  of  the  Fourth  Judicial  District  of  the  State  of 
Oregon,  and  Mr.  Dan  J.  Malarkey,  special  counsel  for  the 
State."  This  is  the  only  reference  in  the  record  to  the 
matter.  His  right  to  appear  was  not  questioned,  nor  is 
the  character  of  his  employment  stated,  and  the  question 
is  raised  here  for  the  first  time.  Therefore  it  is  not 
before  us  for  decision. 

11.  The  defendant  attempted  to  show  the  revengeful 
disposition  of  the  Chinese  people  as  a  race,  to  the  effect 
that  "when  a  trouble  breaks  out  between  two  classes,  or 
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factions  of  the  same  class,  and  one  man  is  injured,  he  does 
not  care  particularly  whether  he  gets  the  assailant  or  the 
person  who  particularly  injured  him,  but  is  satisfied  if  he 
brings  injury  upon  one  or  the  other  side  or  class  or  fac- 
tion," and  for  that  purpose  called  two  witnesses,  Chas.  F. 
Lord,  a  white  man,  and  Sam  Ah  Pye,  a  Chinese.  This 
was  offered,  as  appears,  in  connection  with  and  in  aid  of 
the  other  evidence  tending  to  cast  doubt  upon  the  identity 
of  the  slayer  of  Lee  Tai  Hoy ;  the  design  thereby  being  to 
discredit  the  State's  witnesses.  The  evidence  offered 
relates  to  Chinese  customs  or  characteristics,  and  applies 
to  the  race,  and  not  to  the  individual.  But  a  rule  that 
would  admit  evidence  of  such  characteristics  or  customs 
of  a  class  or  a  race  to  affect  the  credibility  of  an  individ- 
ual witness  of  that  class  or  race  cannot  apply  to  the 
Chinese  more  than  to  the  Negro,  Indian,  or  any  other 
people  who  practice  them.  This  characteristic  of  the  Chi- 
nese, if  it  does  exist  among  them,  is  probably  outclassed 
by  family  or  neighborhood  feuds  existing  to  this  day  in 
certain  localities  in  our  own  country,  where  wrongs  of 
generations  ago  are  still  being  avenged.  To  admit  such 
evidence  would  be  a  dangerous  precedent.  Testimony 
should  be  received  only  under  legal  principles  and  rules  of 
evidence.  Section  722,  B.  &  C.  Comp.,  provides  that  "all 
persons,  without  exception  (save  certain  persons  who  are 
incompetent)  may  be  witnesses."    By  Section  695 : 

"A  witness  is  presumed  to  speak  the  truth.  This  pre- 
sumption, however,  may  be  overcome  by  the  manner  in 
which  he  testifies,  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  or  motives,  or  by  con- 
tradictory evidence;  and  where  the  trial  is  by  the  jury, 
they  are  the  exclusive  judges  of  his  credibility." 

The  court  must  determine  the  competency  of  the  wit- 
ness, but  the  jurors  are  the  exclusive  judges  of  his  credi- 
bility and  the  weight  to  be  given  to  his  evidence.  All 
persons  who  are  competent  to  testify,  regardless  of  age, 
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religion,  race  or  color,  stand  equal  before  the  law  under 
the  presumption  of  this  statute.  Shelp  v.  United  States, 
81  Fed.  694  (26  C.  C.  A.  570.)  And  the  circumstances  or 
evidence  to  aflfect  his  credibility  must  relate  to  and  affect 
the  individual.  Anything  beyond  this  would  not  only  be 
unreliable  but  dangerous.  Wigmore,  in  his  work  on  Evi- 
dence, after  discussing  at  some  length  testimonial  qualifi- 
cations \)f  witnesses,  and  comparing  the  relative  credibil- 
ity of  witnesses,  and  the  value  of  testimony  of  people  of 
different  races  and  color,  says,  at  Section  516 : 

"Taking  all  these  considerations  together,  it  may  be 
concluded  that  any  judgment  of  condemnation  for  the 
testimony  of  aliens  in  general,  or  of  particular  races  or 
peoples,  is  likely  to  be,  in  the  first  place,  absolutely  incor- 
rect as  not  founded  on  facts;  in  the  second  place,  rela- 
tively unjust,  as  assuming  a  superiority  of  honesty  which 
can  only  be  hypothetical;  in  the  third  place,  unwise,  as 
tending  merely  to  perpetuate  ill-feeling  and  misunder- 
standing; and,  finally,  unsound  in  principle,  as  excluding 
indiscriminately  a  mass  of  testimony  which  ought  to  be 
weighed  and  credited  in  each  individual  instance  for  what 
it  may  seem  to  be  worth." 

It  is  said  in  United  States  v.  Lee  Huen  (D.  C.)  118  Fed. 
442,  and  indorsed  by  Wigmore  at  Section  936,  that: 

"If  it  affirmatively  appears  that  a  witness  has  a  bias  in 
favor  of  persons  of  his  own  nationality,  in  whose  behalf 
he  is  testifying,  or  against  the  other  party  to  the  litiga- 
tion, or  a  bias  in  favor  of  persons  of  his  own  nationality 
generally,  or  against  those  of  another  nationality,  such 
fact  may  be  used  to  discredit  his  testimony." 

And  the  same  rule  should  apply  to  a  bias  of  the  witness 
in  favor  of  or  against  a  family  or  faction  to  which  the 
wrongdoer  belongs,  if  the  latter  cannot  be  reached.  But 
it  certainly  would  be  incompetent  to  show  the  reputation 
or  trait  of  character  of  a  class  or  race  of  people  as  to  mat- 
ters that  might  discredit  the  race  for  the  purpose  of  dis- 
crediting the  testimony  of  an  individual  df  that  race. 


Dec.  1910]  State  v,  Lem  Woon.  497 

Each  witness  should  stand  or  fall  by  his  own  character, 
motives,  or  customs,  and  not  that  of  his  race.  In  Shelp 
V.  United  States,  81  Fed.  694,  698  (26  C.  C.  A.  570,  574), 
the  same  principle  was  involved  and  the  following  instruc- 
tion to  the  jury  was  approved : 

''(1)  It  is  a  fact  that  Indians  lie,  and  it  is  also  a  fact 
that  white  men  lie,  and  some  of  the  most  civilized  and 
cultured  men  are  among  the  greatest  liars.  The  evidence 
of  Indian  witnesses  is  entitled  to  as  much  credit  and 
weight  as  the  evidence  of  white  men,  and  such  credibility 
and  weight  are  determined  by  the  same  rules  of  law. 
(2)  In  weighing  the  evidence  of  witnesses  you  have  a 
right  to  consider  their  intelligence,  their  appearance  upon 
the  witness  stand,  their  apparent  candor  and  fairness  in 
giving  their  testimony,  or  the  want  of  such  candor  or  fair- 
ness, their  interest,  if  any,  in  the  result  of  this  trial,  their 
opportunities  of  seeing  and  knowing  the  matters  concern- 
ing which  they  testify,  the  probable  or  improbable  nature 
of  the  story  they  tell,  and  from  these  things,  together 
with  all  the  facts  and  circumstances  surroundmg  the  case, 
as  disclosed  by  the  testimony,  determine  where  the  truth 
of  this  matter  lies." 

This  is  in  accord  with  Sections  722,  695,  B.  &  C.  Comp., 
above  quoted,  that  provide  that  "all  persons  without 
exception  *  *  may  be  witnesses,"  and  "a  witness  is  pre- 
sumed to  speak  the  truth,"  and  specifying  the  methods  by 
which  a  witness  may  be  discredited.  The  credibility  of  a 
Chinese  witness  must  be  determined  by  the  rules  of  law 
applicable  to  other  witnesses.  It  is  said  in  Woey  Ho  v. 
United  States,  109  Fed.  888  (48  C.  C.  A.  705),  in  refer- 
ring to  the  credibility  of  witnesses,  that  "all  people,  with- 
out regard  to  their  race,  color,  creed  or  country  *  *  stand 
equal  before  the  law."  In  McDaniel  v.  Monroe,  63  S.  C. 
307  (41  S.  E.  456) ,  it  is  said :  "The  credibility  of  a  wit- 
ness is  not  to  be  tested  by  the  color  of  the  witness  or  by 
the  race  to  which  he  belongs."  And  by  that  test  evidence 
that  tends  to  cast  discredit  upon  the  race  cannot  be 
received  to  discredit  an  individual  witness.    It  is  said  in 
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Shelp  V.  United  States,  81  Fed.  694,  698  (26  C.  C.  A.  570, 

574): 

'The  truth  is  that,  in  law,  both  classes  stand  upon  the 
same  plane.  The  weight  and  credibility  of  every  witness 
is  to  be  determined  in  the  manner  set  forth  in  the  clause 
marked  *(2),'  (of  the  instruction  above  quoted),  which 
contains  a  clear  and  correct  statement  as  to  the  duty  of 
jurors  in  weighing  the  testimony  of  the  witnesses 
whether  they  be  white  men  or  Indians." 

The  result  of  these  discussions,  upon  this  subject,  is  to 
the  effect  that  matters  by  which  it  is  sought  to  discredit  a 
witness  must  be  such  as  affect  the  individual  witness.  He 
must  be  heard  and  recognized  in  his  individual  capacity, 
and  not  condemned  or  discredited  because  of  the  race  to 
which  he  belongs  or  by  its  customs  or  reputation.  We 
find  no  error  in  excluding  the  evidence  offered. 

12.  Defendant  also  excepted  to  the  court's  instruction 
as  to  the  flight  of  defendant.  There  was  some  evidence 
tending  to  show  that  defendant  ran  from  the  place  of  the 
shooting  immediately  after  the  homicide,  and  soon  there- 
after was  barricaded  in  the  rqoms  where  he  was  found 
and  arrested  after  the  officers  had  forced  the  door.  The 
term  "fleeing  from  justice,"  as  used  in  the  United  States 
statutes,  is  defined  in  United  States  v.  O'Brian,  27  Fed. 
Cas.  No.  15,908,  as  "to  leave  one's  home  or  residence  or 
known  place  of  abode  within  the  district,  or  to  conceal 
one's  self  therein  with  intent  in  either  case  to  avoid  detec- 
tion or  punishment  for  some  public  offense  against  the 
United  States."  In  the  case  before  us  the  court  left  it 
to  the  jury  to  determine  whether  defendant  did  flee  on 
account  of  this  homicide,  and  only  charged  them  as  to  the 
effect  of  such  flight,  if  found  by  them  that  he  did  flee, 
as  bearing  upon  the  probability  of  his  guilt  or  innocence, 
and  was  not  an  invasion  of  the  province  of  the  jury,  and 
was  not  error.  We  find  no  error  in  the  manner  of  giving: 
of  the  instruction  asked  by  Mr.  Malarkey,  and  no  objec- 
tion was  taken  to  the  law  as  stated  in  the  instruction. 
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Assignments  of  error  13,  14,  and  15  relate  to  the  trial 
of  the  defendant  upon  an  information  which  was  filed 
under  Section  1258,  B.  &  C.  Comp.  These  questions  were 
decided  adversely  to  defendant's  contention  in  State  v. 
Ju  Nun,  53  Or.  1  (98  Pac.  513),  to  which  we  adhere. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 


Decided  December  31,  1910. 

On  Petition  for  Rehearing. 

[112  Pac.  427.] 

Mr.  Justice  McBRmE  delivered  the  opinion  of  the  court. 

Mr.  Justice  King  and  Mr.  Justice  Slater  dissenting. 

All  the  questions  raised  on  this  motion  are  fully  dis- 
cussed by  Mr.  Justice  Eakin  in  the  original  opinion  in 
this  case,  which  is  reported  in  107  Pac.  974,  and  we  shall 
adhere  to  the  views  therein  expressed. 

13.  Upon  this  motion  counsel,  however,  lay  particular 
stress  upon  the  action  of  the  court  in  admitting  in  evi- 
dence the  pistol  found  by  Officer  Tichenor  in  the  toilet  at 
the  time  he  arrested  Yee  Gueng  and  Jo  Bong.  Independ- 
ent of  the  fact  adverted  to  in  the  original  opinion  that 
the  finding  of  the  pistol  was  an  incident  of  the  arrest, 
and,  therefore,  admissible,  we  are  of  the  opinion  that 
upon  well-known  principles  of  law  it  was  admissible  on 
other  grounds.  The  evidence  of  Lee  Shu  was  direct  and 
positive  that  he  saw  this  defendant  and  Yee  Gueng  and 
another  unknown  Chinaman  in  the  hall  of  the  building 
of  deceased,  assaulting  him,  and  that  they  each  had 
pistols.  Immediately  after  this,  Gow  Ying  Yuen  saw 
three  Chinamen  run  out  of  the  building,  and  recognized 
defendant  and  Yee  Gueng  as  two  of  them.  They  were 
last  seen  by  him  going  down  Oak  Street  in  the  direction 
of  the  building  in  which  they  were  afterwards  arrested. 
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and  only  a  short  distance  therefrom.  In  about  half  an 
hour  the  officers  arrived  at  the  room  where  defendants 
were  arrested,  and  were  refused  admission.  When  they 
finally  succeeded  in  breaking  down  the  door,  they  found 
Yee  Gueng  and  Jo  Bong  concealed  in  a  dark  closet,  a 
loaded  pistol,  which  gave  evidence  of  having  been  recently 
discharged,  lying  on  the  floor  of  the  closet,  and  Lem 
Woon  in  a  bunk  in  the  adjoining  room. 

14.  Here  is  evidence  tending  to  show  three  things: 
( 1 )  That  defendant  was  present  at  the  scene  of  the  shoot- 
ing, in  company  with  Yee  Gueng,  and  that  they  and 
another  Chinaman  were  engaged  in  a  felonious  assault, 
with  firearms,  on  deceased.  (2)  That  they  fled  together 
to  the  same  building.  (3)  That  a  pistol  which  to  all 
appearances  had  been  recently  discharged  and  reloaded 
was  in  the  same  closet  where  Yee  Gueng  had  been  con- 
cealed under  circumstances  which  indicated  to  any  rea- 
sonable mind  that  it  was  one  of  the  pistols  used  by  the 
conspirators  in  perpetrating  the  murder.  Now  it  makes 
no  difference  which  one  of  the  three  conspirators  fired 
the  fatal  shot,  if  the  evidence  shows  that  all  three  were 
present,  aiding  and  abetting  therein.  There  is  strong 
evidence  tending  to  show  that  at  least  three  or  four  bul- 
lets were  shot  from  the  pistol  of  Lem  Woon,  but  several 
bullets  are  not  accounted  for,  and  not  found,  and  the  evi- 
dence of  Tichenor  is  to  the  effect  that  the  pistol  found 
by  him  in  the  closet  when  he  arrested  Yee  Gueng  showed 
powder  stains  in  the  barrel,  indicating  its  recent  use. 
These  circumstances  show  a  criminal  conspiracy  between 
Yee  Gueng,  Lem  Woon,  and  another  Chinaman  to  murder 
the  deceased.  Nor  does  the  admission  of  the  pistol  in 
evidence  come  within  the  rule  that  under  most  circum- 
stances forbids  the  introduction  of  testimony  as  to  acts 
or  declarations  of  a  conspirator  after  the  termination 
of  the  conspiracy.    The  finding  of  the  pistol  and  its  con- 
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dition  was  neither  an  act  nor  a  declaration.  It  was  a  fact 
indicating  that  when  Yee  Gueng  was  seen  with  def  endant, 
armed  and  assaulting  the  deceased,  he  was  doing  so  with 
intent  to  murder,  and  assisted  in  its  perpetration;  and 
this  intent  and  the  consequences  of  it  are  imputable  to  the 
defendant,  who,  as  other  evidence  tends  to  show,  was 
present,  assisting  in  the  commission  of  the  crime.  The 
pistol  was  no  more  an  act  or  declaration  of  Yee  Gueng 
than  was  the  closet  in  which  he  was  arrested.  It  was 
a  mute,  but  forceful,  witness,  corroborating  the  testimony 
of  Lee  Shu  that  the  defendant  and  Yee  Gueng  were  armed 
at  the  scene  of  the  shooting.  It  further  tended  to  show 
that  the  purpose  of  their  being  there  was  homicidal,  and, 
in  some  degree,  that  it  had  been  used  for  the  purposes  of 
the  murder. 

It  is  significant  ohat  the  defendant  and  Yee  Gueng  were 
never  so  far  as  the  testimony  discloses  twenty  feet  apart 
from  the  time  the  homicide  was  committed  until  they 
were  arrested.  They  were  seen  together  armed  at  the 
scene  of  the  shooting;  they  were  seen  running  away 
together  from  the  scene  of  the  crime;  and  they  were 
arrested  in  the  same  building,  a  very  short  time  after- 
wards, in  rooms  in  close  proximity  to  each  other. 

In  a  somewhat  extended  experience  in  criminal  trials, 
the  writer  has  never  seen  a  case  of  murder  in  the  first 
degree  more  clearly  and  conclusively  proved,  and  to  seek 
now  some  mere  pretext  to  set  aside  a  verdict  obtained 
after  a  fair  and  impartial  trial  would  be  to  encourage 
crime  and  make  a  mockery  of  the  law. 

The  petition  is  denied. 

Affirmed  :  Rehearing  Denied. 

Mr.  Justice  King  delivered  the  following  dissenting 
opinion. 

At  the  time  of  the  filing  of  the  former  opinion,  I 
acceded  with  some   hesitation   to   the   conclusion   there 
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announced,  but  after  a  careful  re-examination  into  the 
errors  assigned,  and  the  law  and  evidence  applicable 
thereto,  I  am  unable  to  concur  in  the  conclusion  reached 
by  the  majority. 

It  will  be  remembered  that  Lem  Woon  at  the  time  of 
his  arrest,  while  in  what  is  termed  the  same  apartments 
as  those  occupied  by  his  codefendant,  was  not  one  of  the 
two  Chinamen  found  hiding  in  the  toilet  where  the  pistol 
was  discovered;  the  accused,  when  arrested,  being  in  an 
adjacent  room,  and  there  is  no  testimony  tending  to  show 
that  the  41  Colt's  revolver,  offered  in  evidence,  was  at 
any  time  in  his  possession  or  under  his  control,  nor  does 
it  appear  that  Lem  Woon  was  in  hiding  or  attempting  to 
escape  detention  further  than  that  he  was  in  a  room 
adjoining  the  one  occupied  by  his  codefendant,  and  that 
the  entrance  to  the  entire  apartments  was  barred,  these 
rooms  being  the  regular  abode  of  the  defendant  and  nine 
or  ten  others  of  his  race.  The  revolver  was  admitted  in 
evidence  against  him  over  the  timely  and  proper  objec- 
tions of  his  counsel.  It  is  well  settled  that  subsequent 
declarations  and  acts,  unless  shown  to  be  intimately  and 
closely  connected  with  the  transaction,  are  not  admissible 
against  one  accused  of  a  crime:  State  v.  Smith,  43  Or. 
109  (71  Pac.  973;  State  v.  Ching  Ling,  16  Or.  419  (18 
Pac.  844).  The  weapon  was  found  in  the  place  where 
Yee  Gueng  and  Jo  Bong  were  hiding,  under  such  cir- 
cumstances, and  in  such  close  proximity  to  them  as  to 
indicate  its  contemplated  use  by  them  in  resisting  arrest, 
if  necessary,  thus  indicating  to  some  extent  at  least  that 
they  were  attempting  to  escape,  from  which  guilt  might 
be  inferable,  and  so  justify  the  revolver's  admission  in 
evidence  against  them,  as  held  by  us  in  State  v.  Yee 
Gueng,  (decided  at  this  time)  112  Pac.  424.  But,  so  far 
as  serving  to  connect  this  defendant  with  the  crime,  the 
same  rule  does  not  apply.    If  admissible  at  all,  it  is  only 
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on  the  theory  that  it  was  a  circumstance  incident  to  the 
arrest,  tending  to  show  an  effort  to  escape  or  in  some 
manner  to  elude  the  officers.  This  assumption  cannot 
be  held,  for  the  weapon  was  not  in  Lem  Woon's  posses- 
sion, and  the  fact  that  it  was  found  in  an  adjacent  toilet, 
occupied  by  others,  is  too  remote.  In  this  connection  it 
must  be  remembered  there  were  nine  other  regular  occu- 
pants of  the  apartments  at  the  time ;  that  is,  the  quarters 
occupied  by  them  was  a  Chinese  lodging  house.  The 
mere  fact  that  the  Chinese  society  had  formerly  met  there 
at  various  times  was  insufficient  to  justify  the  admission 
in  evidence  of  the  pistol  in  question  against  any  or  all 
persons  happening  to  be  either  a  member  of  such  society, 
or  found  to  be  rooming  in  the  quarters,  without  in  some 
manner  connecting  them  also  with  the  weapon  offered 
in  evidence.  This  revolver  was  in  the  same  position,  with 
reference  to  its  admissibility,  as  was  the  box  of  firearms 
found,  the  admission  in  evidence  of  which  the  court 
refused.  To  admit  the  weapon,  under  the  proof  accom- 
panying it,  is  to  rely  on  an  inference  from  an  inference, 
and  not  a  deduction  from  an  established  fact,  and  this 
character  of  evidence  is  expressly  excluded  by  Section 
785,  B.  &  C.  Comp.,  which  provides  that  the  inference 
must  be  founded: 

"(1)  On  a  fact  legally  proved;  and  (2)  on  such  a 
deduction  from  that  fact  as  is  warranted  by  a  consider- 
ation of  the  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person  whose 
act  is  in  question,  the  course  of  business,  or  the  course 
of  nature." 

It  will  thus  be  seen  that  an  inference  could  only  be 
founded  on  a  fact  legally  proved.  No  fact  is  here  proved 
from  which  it  may  be  inferred  that  this  defendant  owned 
the  weapon  in  question,  or  in  any  manner  possessed  or 
intended  to  use  it  in  resisting  arrest.  The  circumstance 
of  the  door  being  locked  indicating  to  some  extent  that 
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he  was  evading  the  officers,  and  affording  equal  protec- 
tion to  all  the  occupants  against  arrest,  might,  if  offered, 
have  entitled  the  lock  to  admission  in  evidence ;  for,  that 
fact  once  established,  its  purpose  creates  an  inference 
as  much  against  one  occupant  as  another,  the  weight  to  be 
given  thereto  depending  largely  upon  the  conduct  thereof 
after  the  door  was  forced  open.  This  feature,  however, 
was  proved,  and  from  it  the  jury  might  have  inferred 
all  were  avoiding  arrest,  but  these  inferences  were  from 
established  facts,  and  not  inconsistent  with  the  usual  pro- 
pensities or  passions  of  men,  mentioned  in  the  above  sec- 
tion of  the  code. 

Not  so,  however,  as  to  the  pistol  admitted.  No  proof 
whatever  appears  associating  defendant  with  it.  To  con- 
nect him  in  any  manner  therewith  it  must  be  inferred  that 
he  either  owned  the  weapon  or  placed  it  in  the  toilet  in 
which  others  were  hiding,  and  from  that  again  infer 
that  the  motive  for  which  it  was  placed  in  the  toilet  was 
for  its  use  in  resisting  arrest  by  the  occupants,  of  which 
he  was  not  one.  This  is  not  only  too  remote  a  circum- 
stance to  entitle  the  weapon  to  admission,  but  is  in  vio- 
lation of  the  above  section  of  the  statute :  State  v.  Hem- 
bree,  54  Or.  463  (103  Pac.  1008).  See,  also,  8  Cyc.  680; 
6  Ency.  Ev.  699;  2  Wigmore,  Ev.  §  1157,  p.  135;  McBride 
V.  Commonwealth,  95  Va.  818  (30  S.  E.  454)  ;  State 
V.  Arthur,  129  Iowa  235  (105  N.  W.  422) ;  State  v. 
Kehr,  133  Iowa  35  (110  N.  W.  149) ;  Riggins  v.  State, 
42  Tex.  Cr.  R.  472  (60  S.  W.  877).  Mr.  Wigmore  con- 
demns the  practice  of  admitting  this  class  of  testimony, 
and  the  Encyclopedia  of  Evidence,  above  cited,  holds  that 
''as  a  circumstance  tending  to  connect  the  accused  with 
the  act  charged,  it  is  competent  to  show  his  possession 
of  a  deadly  weapon  or  instrumentality  similar  to  that 
with  which  the  homicide  appears  to  have  been  committed, 
at  the  time  thereof,  or  within  a  reasonable  time  previous 
or  subsequent,  or  that  he  prepared  such  a  weapon  for 
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use.  But  it  is  not  proper  to  show  the  possession  of  a 
weapon  with  which  the  wound  could  not  have  been 
inflicted."  The  rule  thus  stated  is  fully  sustained  by  the 
other  authorities  cited.  Under  the  authority  of  State  v. 
Wintzingerode,  9  Or.  153,  we  held  this  class  of  evidence 
in  Yee  Gueng  to  be  admissible  against  those  found  in 
possession  of  the  weapon,  or  in  whose  special  hiding  place 
it  was  discovered,  but  the  same  reasons  cannot  be  invoked 
for  its  admission  here. 

That  the  admission  of  the  weapon  in  evidence  against 
this  defendant  must  have  prejudiced  the  jury  against  the 
accused  seems  clear — as  much,  if  not  more,  than  did  the 
admission  of  the  photographs  admitted  in  evidence  in 
State  V.  Miller,  43  Or.  325,  328  (74  Pac.  658,  659),  on 
account  of  which  a  new  trial  was  ordered.  The  observa- 
tions in  that  case  on  this  point  apply  with  equal  force 
here.  After  stating  that  photographs  under  some  cir- 
cumstances (concerning  which  the  same  may  be  here 
remarked  with  regard  to  firearms)  are  admissible,  and 
after  illustrating  the  class  of  cases  in  which  they  may 
properly  be  offered  in  evidence,  Mr.  Justice  Wolverton 
remarks:  "But  unless  they  are  necessary  in  some  mat- 
ter of  substance,  or  instructive  to  establish  material  facts 
or  conditions,  they  are  not  admissible,  especially  when 
they  are  of  such  a  character  as  to  arouse  sympathy  or 
indignation,  or  to  divert  the  minds  of  the  jury  to  improper 
or  irrelevant  considerations" — citing  Baxter  v.  Chicago 
&  N.  W.  R.  Co.,  104  Wis.  307  (80  N.  W.  644) ;  SeUeck  v. 
City  of  JanesvUle,  104  Wis.  570  (80  N.  W.  944 :  47  L.  R.  A. 
691 :  76  Am.  St.  Rep.  892) ;  Fore  v.  State,  75  Miss.  727 
(23  South.  710).  So  it  may  here  be  said  that  the  admis- 
sion of  a  weapon  in  evidence,  not  shown  in  any  manner 
to  be  connected  with  this  defendant,  tended  to  divert  the 
minds  of  the  jury  to  improper  and  irrelevant  considera- 
tions. Especially  must  this  be  true  when  it  is  remem- 
bered that  the  excluded  box  of  weapons  was  during  a 
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large  part  of  the  trial  permitted  to  remain  in  sight  of  the 
jury,  to  which  was  added  the  circumstance  of  the  special 
counsel  for  the  State  requesting  the  witness  by  whom  the 
revolver  was  identified  to  go  to  the  box  of  weapons  and 
take  out  this  one,  which  the  witness,  in  the  presence  of 
the  jury  did.  All  of  this  tended  to  direct  the  attention  to 
the  jury  to  the  wholesale  collection  of  weapons  excluded, 
which  were  clearly  inadmissible — as  much  so  as  weapons 
found  in  a  gunsmith's  shop  adjacent  to  a  room  occupied 
by  one  charged  with  murder. 

Error  is  also  predicated  upon  the  remarks  and  inter- 
rogatories of  the  special  counsel  during  the  trial,  much 
of  which  is  set  out  in  the  former  opinion  in  this  case, 
the  objection  and  consideration  of  which  also  excludes 
the  alleged  error  of  the  court  in  admitting  much  of  the 
cross-examination  of  Chin  Ling,  a  witness  for  the  State. 
The  cross-examination  of  this  witness  in  my  opinion  was 
permitted  to  be  extended  beyond  reasonable  limits.  Much 
of  it  had  no  reference  directly  or  indirectly  to  anything 
brought  out  on  the  direct  examination.  Regardless  of 
this  feature,  however,  the  conduct  of  the  special  counsel, 
adverted  to  in  the  former  opinion,  in  placing  Jung  Ah 
Poo  upon  the  witness  stand  in  the  manner  complained  of, 
and  in  bringing  matters  before  the  jury  by  remarks  and 
interrogatories  held  to  be  highly  improper  (even  though 
objections  to  much  of  the  course  pursued  were  sustained) , 
manifestly  tended  to  prejudice  the  rights  of  the  accused, 
and,  while  probably  no  one  of  the  statements  or  remarks 
could  be  deemed  sufficient  to  justify  a  reversal,  yet  taken 
as  a  whole  they  must,  unless  we  disregard  the  legal  rights 
of  the  accused,  make  a  reversal  necessary.  The  impro- 
priety and  the  prejudicial  effect  of  the  interrogations  and 
remarks  of  the  character  complained  of  are  fully  and 
ably  considered  in  People  v.  Wells,  100  Cal.  459,  461  (34 
Pac.  1078).  In  that  case  the  defendant  was  charged 
with  forgery.    A  Mr.  Staniels  was  put  on  the  stand  as  a 
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witness  for  the  prosecution.  Afterwards  the  captain  of 
the  police,  as  a  witness  for  the  state,  was  examined,  and 
the  prosecuting  attorney  asked  him  this  question: 

I  want  to  ask  one  leading  question,  and  do  not  answer 
it  until  counsel  has  an  opportunity  to  object.  Is  it  a  fact 
that  a  short  time  after  that  Staniels  came  to  you  and 
reported  about  Wells  wanting  him  to  tell  the  woman  to 
skip?" 

To  this  inquiry  an  objection  was  made  and  sustained. 
In  referring  to  this  interrogatory  the  appellate  court 
observed : 

"There  was  not  the  slightest  excuse  for  asking  this 
question.  ♦  *  What,  then,  was  its  purpose?  Clearly,  to 
take  an  unfair  advantage  of  appellant  by  intimating  to 
the  jury  something  that  was  either  not  true,  or  not 
capable  of  being  proven  in  the  manner  attempted.  And 
the  wrong  was  not  remedied  because  the  court  sustained 
an  objection  to  the  question." 

The  court  then  proceeds  to  discuss  other  interrogatories 
of  like  character,  which  it  will  be  noticed  were  analogous 
in  effect  and  propriety  to  those  here  under  consideration, 
and  the  observations  concerning  which  apply  with  equal 
force  to  those  here  presented,  upon  which  a  reversal  is 
asked.    Mr.  Justice  McFarland  remarks: 

"The  inexcusable  asking  of  the  foregoing  question 
would  not  be  perhaps  of  itself  sufficient  ground  for  revers- 
ing the  judgment,  but  it  is  of  importance  when  taken 
in  connection  with  questions  asked  the  defendant  when 
a  witness,  as  showing  the  general  manner  and  temper 
with  which  the  prosecution  was  conducted.  Upon  cross- 
examination  of  appellant  the  prosecuting  attorney  asked 
him  these  questions:  Where  did  you  formerly  reside? 
Do  you  know  the  Highland  National  Bank  of  Newburgh, 
N.  Y.?  Were  you  married  to  your  present  wife  when 
you  came  here  with  her?  Did  you  not  admit  in  a  letter 
to  Mr.  M.  C.  Belknap  that  in  November,  1893,  you  forged 
your  father-in-law's  name  to  a  note  in  New  York?'  To 
these  questions  counsel  for  appellant  objected  as  incom- 
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petent,  immaterial,  irrelevant,  and  not  in  cross-examina- 
tion, declared  that  they  were  unfair  to  appellant,  and 
asked  the  court  to  instruct  the  district  attorney  not  to 
ask  any  more  such  questions.  The  record  merely  shows 
that  after  discussion  the  objections  were  sustained.  The 
first  three  of  these  questions  are  important  mainly  as 
leading  up  to  the  last  one,  the  asking  of  which  was  utterly 
inexcusable  and  reprehensible.  It  would  be  an  impeach- 
ment of  the  legal  learning  of  the  counsel  for  the  people 
to  intimate  that  he  did  not  know  the  question  to  be 
improper  and  wholly  unjustifiable.  Its  only  purpose, 
therefore,  was  to  get  before  the  jury  a  statement  in  the 
guise  of  a  question,  that  would  prejudice  them  against 
appellant.  If  counsel  had  no  reason  to  believe  the  truth 
of  the  matter  insinuated  by  the  question,  then  the  artifice 
was  most  flagrant;  but,  if  he  had  any  reason  to  believe 
in  its  truth,  still  he  knew  that  it  was  a  matter  which  the 
jury  had  no  right  to  consider.  The  prosecuting  attorney 
may  well  be  assumed  to  be  a  man  of  fair  standing  before 
the  jury,  and  they  may  well  have  thought  that  he  would 
not  have  asked  the  question  unless  he  could  have  proved 
what  it  intimated  if  he  had  been  allowed  to  do  so.  He 
said  plainly  to  the  jury  what  Hamlet  did  not  want  his 
friends  to  say  *As,  well  we  know;'  or,  *We  could,  an  if 
we  would ;'  or;  *If  we  list  to  speak  ;*  or,  'There  be,  an  if 
there  might/  This  was  an  entirely  unfair  way  to  try  the 
case ;  and  the  mischief  was  not  averted  because  the  court 
properly  sustained  the  objection,  though  we  think  it 
should  have  warned  counsel  against  the  course  which  he 
was  taking,  and  instructed  the  jury  specially  on  the  sub- 
ject. The  wrong  and  the  harm  was  in  the  asking  of  the 
question.  Of  course,  in  trials  of  criminal  cases,  questions 
as  to  the  admissibility  of  evidence  will  frequently  arise 
about  which  lawyers  and  judges  may  fairly  differ  in 
opinion;  and  in  such  cases  defendants  must  be  satisfied 
when  courts  sustain  their  objections.  But  where 
the  prosecuting  attorney  asks  a  defendant  questions 
which  he  knows,  and  every  judge  and  lawyer  knows, 
to  be  wholly  inadmissible  and  wrong,  and  where 
the  questions  are  asked  without  the  expectation  of 
answers,  and  where  the  clear  purpose  is  to  prejudice  the 
jury  against  the  defendant  in  a  vital  matter  by  the  mere 
asking  of  the  questions,  then  a  judgment  against  the 
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defendant  will  be  reversed,  although  objections  to  the 
questions  were  sustained,  unless  it  appears  that  the  ques- 
tions could  not  have  influenced  the  verdict." 

The  holding  in  the  above  case  is  fully  sustained  by  the 
great  weight  of  authority.  In  fact,  but  few  cases  may  be 
found  where  a  continued  course  or  attempt  to  ask  ques- 
tions ruled  out  by  the  court,  tending  to  convey  to  the  jury 
matters  not  admissible  in  evidence,  and  which,  by  their 
nature,  are  damaging  in  effect  to  the  accused,  have  not 
resulted  in  a  reversal :  State  v.  Blodgett,  50  Or.  329  (92 
Pac.  820) ;  State  v.  Bartlett,  50  Or.  440  (93  Pac.  243 :  19 
L.  R.  A.  (N.  S.)  802:  126  Am.  St.  Rep.  751) ;  State  v. 
Reed,  52  Or.  377  (97  Pac.  627). 

As  to  other  errors  assigned,  I  express  no  opinion.  I 
deem  the  errors  above  considered  ample  to  disclose  that 
defendant  did  not  receive  the  fair  and  impartial  trial 
guaranteed  by  law  to  all  persons,  regardless  of  race  or 
station  in  life,  the  recognition  of  which  by  the  courts  is 
essential  to  the  safety  of  our  citizens  and  to  the  perpetuity 
of  our  form  of  government. 

The  judgment  should  accordingly  be  reversed  and  a 
new  trial  ordered. 

Mr.  Justice  Slater  concurs  in  this  dissent. 


Argued  June  28,  decided  December  31,  1910. 

STATE  V.  YEE  OUENO. 

[112  Pac.   424.1 

Criminal  Law — Evidbncb — Revolvers. 

1.  Where,  In  a  prosecution  for  the  murder  of  a  Chinese  person,  the 
state  claimed  that  defendant  and  certain  others  were  engaged  In  a  con- 
spiracy to  kill  deceased,  who  was  killed  by  a  shot  from  a  88-callber 
revolver,  the  court  did  not  err  in  admitting  in  evidence  a  41-caliber 
Colt's  revolver  found  about  two  hours  after  the  shooting  In  a  toilet  where 
accused  and  another  of  the  alleged  conspirators  were  found  hiding  at  the 
time  of  their  arrest ;  there  being  other  evidence  indicating  that  they 
attempted  to  escape  or  resist  arrest. 
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Homicide — Eviobncb — Dying  Dbclarations — Rsuoions  Bbubf. 

2.  While  testimony  as  to  dying  declarations  of  deceased  Is  admissible 
to  show  motive  for  false  statements,  a  religious  belief  or  the  want  thereof, 
or  lack  of  confidence  In  future  rewards  or  punishment,  is  not  an  element 
bearing  on  the  credibility  or  weight  of  such  declarations,  and  hence  the 
court  properly  refused  to  charge  that  the  Jury  could  consider,  as  affecting 
the  credibility  of  the  declarant,  that  he  did  not  believe  in  future  rewards 
or  punishment  at  the  time  he  made  such  declarations. 

WiTNBSSBS IMPKACHMENT — PARTY   PRODUCING  WiTNBSS. 

3.  Section  850,  B.  &  C.  Comp.,  provides  that  the  party  producing  a 
witness  may  not  impeach  his  credit  by  evidence  of  bad  character,  but 
may  contradict  It  by  other  evidence,  and  show  that  he  has  made  at  other 
times  statements  Inconsistent  with  his  present  testimony.  Held,  that  such 
provision  authorizes  a  party  producing  a  witness  who  testifies  adversely 
to  him  concerning  some  material  matter  to  impeach  such  testimony  In 
the  manner  described,  but  does  not  permit  the  party  an  inquiry  as  to 
matters,  regarding  which  the  witness  has  not  given  any  testimony,  or  only 
given  testimony  of  a  weak  and  unsatisfactory  character,  and  then  to 
prove    his    statements    at    another    time    in    reference    to    such    matters. 

WiTNBSSES — Contradiction — Inconsistent  Statbmbntb. 

4.  In  a  prosecution  for  killing  a  Chinese  person,  decedent  in  his  dying 
statement  said  that  accused  belonged  to  a  certain  Tong,  but  did  not 
Indicate  the  faction  thereof.  The  State  produced  a  witness  who  was 
claimed  to  have  been  one  of  the  conspirators,  and  he,  having  testified 
that  he  was  a  member  of  such  Tong,  was  asked  whether  prior  to  the  day 
he  was  arrested  there  was  a  split  or  division  in  the  Tong.  Witness  refused 
to  answer  except  that  he  did  not  know.  Held,  that  the  court  erred  in 
permitting  the  State  to  produce  the  record  of  the  previous  trial  of  the 
witness,  and  show  by  that  that  the  witness  had  there  testified  on  oath 
that  there  were  two  factions  in  the  Tong  before  deceased's  death  and  that 
witness  and   deceased  belonged   to  different  factions. 

From  Multnomah:    Earl  C.  Bronaugh,  Judge. 

Statement  by  Mr.  Justice  King. 

In  April,  1908,  defendant,  Yee  Gueng,  with  Lem  Woon, 
was  jointly  charged  with  the  murder  of  Lee  Tai  Hoy. 
The  homicide  occurred  as  the  decedent  was  ascending 
a  stairway  on  the  outside  of  the  building  where  he  lived, 
at  the  corner  of  Fourth  and  Pine  streets,  in  Portland. 
The  accused  and  Lem  Woon,  together  with  nine  others 
of  their  race,  lived  in  an  apartment  on  the  third  floor 
of  a  building  at  the  corner  of  Second  and  Oak  streets, 
about  three  blocks  easterly  from  the  scene  of  the  crime. 
In  April,  1909,  defendant  was  separately  tried,  denying 
any  participation  in  the  affair  and  attempting  to  prove 
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an  alibi,  found  guilty  of  murder  in  the  first  degree,  and 
from  a  judgment  sentencing  him  to  death  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  Henry  E.  McGinn,  Mr.  John  F.  Logan,  Mr.  Ralph  E. 
Moody  and  Mr.  Frank  F.  Freeman,  with  oral  arguments 
by  Mr.  McGinn  and  Mr.  Moody. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Dan  J.  MaXarkey,  Mr.  George  J.  Cameron,  district 
attorney,  and  Mr.  Joseph  J.  Fitzgerald,  deputy  district 
attorney,  with  an  oral  argument  by  Mr.  MaUirkey. 

Mr.  Justice  King  delivered  the  opinion  of  the  court. 

1.  The  first  assignment,  requiring  our  attention,  relates 
to  the  admission  in  evidence  of  the  41-caliber  Colt's 
revolver,  found  about  two  hours  after  the  shooting  in  a 
toilet  where  the  accused  and  Joe  Bong,  at  the  time  of 
their  arrest,  were  found  hiding.  It  is  unquestioned  that 
the  only  shots  fired,  and  which  caused  the  death  of  Lee 
Tai  Hoy,  were  from  a  38-caliber  revolver.  Testimony 
also  tends  to  show  that  two  Chinamen  accompanied  the 
one  who  did  the  killing,  and  that  they  were  present  when 
the  assailant  fired  the  fatal  shots.  The  41-caliber  revolver 
objected  to  was  practically  found  in  the  possession  of  the 
accused  at  the  time  he  appeared  to  be  eluding  the  officers, 
and  was  offered  in  evidence  in  connection  with  and  as  an 
incident  thereto.  Since  the  circumstances  tend  to  show 
an  effort  to  escape,  or  to  resist  arrest,  less  doubt  exists 
as  to  the  admissibility  of  this  evidence  than  in  the  case  of 
State  V.  Lem  Woon,  57  Or.  482  (107  Pac.  974) ,  who,  when 
arrested,  was  in  a  room  adjoining  that  in  which  defend- 
ant was  found,  and  who  was  not  shown  to  have  owned  a 
weapon,  or  to  have  had  one  in  his  possession  at  or  near 
the  time  of  his  arrest.  We  are  of  the  opinion,  therefore, 
that  under  the  rule  announced  in  State  v.  Wintzing erode, 


512  State  r.  Yee  Gubng.  [67  Or. 

9  Or.  153,  the  weapon  found  at  the  time  of  the  arrest  of 
the  accused  was  properly  admitted  in  evidence. 

2.  No  error  was  committed  in  refusing  the  requested 
instruction,  to  the  effect  that  the  jury  could  take  info 
consideration,  as  affecting  his  credibility,  the  fact,  if 
established  to  its  satisfaction,  that  the  decedent  did  not 
believe  in  future  rewards  and  punishments  at  the  time 
of  making  his  dying  statement.  Had  declarant  lived 
and  taken  the  witness  stand,  this  objection  would 
not  have  been  tenable,  and,  since  dying  declarations 
are  admitted  only  on  account  of  the  exigencies  of  the 
occasion,  so  often  discussed  and  so  well  understood,  no 
reason  exists  in  such  a  case  for  relying  on  any  certain 
belief  with  reference  to  a  future  life,  its  rewards  or  pun- 
ishments, any  more  than  could  be  urged  against  a  witness 
testifying  in  the  presence  of  a  jury.  Every  witness  is 
presumed  to  speak  the  truth,  and,  under  the  law,  the 
statements  of  a  person  made  with  full  knowledge  of 
impending  death  are  entitled  to  the  same  presumption. 
The  natural  inclination  of  every  sane  person  is  to  speak 
the  truth  on  all  occasions;  exceptions  thereto  existing 
only  by  reason  of  some  motive  therefor.  Testimony,  rela- 
tive to  dying  declarations,  is  admissible  to  show  a  motive 
for  false  statements;  for  example,  such  circumstances 
and  incidents  surrounding  the  last  statements  as  may 
indicate  a  spirit  of  revenge  or  otherwise,  a  lack  of  ability 
to  distinguish  between  persons  or  things,  or  incidents 
or  statements  tending  to  disclose  doubts  in  the  mind  of 
the  declarant,  as  to  whether  death  is  near  at  hand,  etc., 
are  admissible  (State  v.  Doris,  51  Or.  136:  94  Pac.  44: 
16  L.  R.  A.  [N.  S.]  660),  but  a  religious  belief  or  want 
thereof,  or  lack  of  confidence  in  future  rewards  or  pun- 
ishments, as  the  case  may  be,  is  not  an  adequate  basis 
for  that  purpose. 

3.  Error  is  also  predicated  upon  the  attempt  to  impeach 
the  testimony  of  Lem  Woon,  who  was  called  by  the  State, 
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by  tihe  introduction  in  evidence  of  his  statements  made 
at  his  trial.  The  witness  testified  that  on  the  night  of 
March  7,  1908,  he  was  arrested  in  the  apartments  where 
he,  with  Yee  Gueng,  was  living;  that  he  (Lem  Woon) 
had  been  a  member  of  the  Bo  On  Tong  for  "7  or  8  years" 
in  all;  that  eleven  Chinamen  made  their  headquarters 
in  the  same  apartments  where  he  had  been  stopping ;  and 
that  he  was  acquainted  with  Lee  Tai  Hoy,  who  was  a 
member  of  the  Bo  On  Tong.  The  witness  was  then  asked 
by  counsel  for  the  State : 

"Now,  was  there  prior  to  the  day  you  were  arrested 
a  split  or  division  in  the  district  Bo  On  Tong  of  which 
you  and  Lee  Tai  Hoy  were  members?" 

This  question  was  objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  and  after  some  discussion  and  a 
ruling  of  the  court  to  the  effect  that  the  witness  could 
not  be  required  to  incriminate  himself,  but  could  other- 
wise answer,  the  response  was  "I  don't  know." 

"Q.  Was  there  not  shortly  before  the  time  you  were  /* 

arrested  trouble  in  the  Bo  On  Tong,  causing  two  factions 
of  the  Bo  On  Tong  ? 

"A.  I  don't  know.     I  was  at  the  canneries.     I  don't  / 

kaow  about  that.    I  am  a  laborer. 

"Q.  Is  it  not  a  fact  that  shortly  prior  to  this  day  when 
you  were  arrested  there  was  trouble  in  the  Bo  On  Tong, 
causing  its  division  into  two  factions,  and  that  you 
belonged  to  what  was  known  as  the  old  party  or  the  old 
faction,  and  Lee  Tai  Hoy  belonged  to  what  was  known 
as  the  new  party  or  the  new  faction  ? 

"A.  I  don't  know  anything  about  it." 

The  witness  was  then  asked  whether  he  remembered 
the  circumstances  of  his  testifying  in  his  own  behalf 
"when  he  was  tried  in  this  court  last  June,"  to  which 
he  answered  in  the  affirmative.  For  the  purpose  of 
refreshing  the  witness'  memory,  his  attention  was  then 
directed  to  his  testimony  on  that  occasion,  and  the  ques- 

Siff.    17 
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tions  and  answers  sriven  in  the  former  trial,  hereinafter 
quoted,  were  read  to  him,  to  which  he  responded : 

"When  I  was  tried  last  year,  I  said  I  belonged  to  the 
Portland  Bo  On  Tong,  but  I  don't  know  which  party  Lee 
Tai  Hoy  belonged  to." 

He  was  then  asked  if  he  did  not  in  the  former  trial 
testify  as  follows; 

"Q.  Was  there  any  trouble  between  the  different  fac- 
tions of  the  Bo  On  Tong  just  before  the  6th  of  the  second 
month  of  Kwong  Sui — or,  was  there  any  trouble  in  the 
Bo  On  Tong  before  Lee  Tai  Hoy's  death,  between  the 
different  factions  ?  And  did  you  not  answer  that  Lee  Tai 
Hoy  and  Chong  Young  kept  the  Bo  On  Tong*s  money, 
no  account,  kept  $3,000? 

"A.  Yes. 

"Q.  And  there  were  two  factions  of  the  Bo  On  Tong, 
were  there  not? 
"A.  I  don't  know. 

"Q.  What  do  you  mean  by  saying  there  was  trouble 
between  the  factions  because  Lee  Tai  Hoy  kept  some 
money  ? 

"A.  Lee  Sing  Shue  is  the  man  that  takes  care  of  the 
accounts  I  suppose." 

Counsel  for  the  State  then  offered  in  evidence  the  testi- 
mony taken  at  the  former  trial  as  follows: 

"Q.  Which  faction  of  the  Bo  On  Tong  do  you  belong  to? 
"A.  I  belong  with  the  old  party. 

"Q.  Which  faction  did  Lee  Tai  Hoy  belong  to? 
"A.  New  party." 

The  counsel  for  the  defense  objected  to  the  introduc- 
tion in  evidence  of  the  record  of  Lem  Woon's  former 
testimony,  as  well  as  to  each  of  the  questions  above  set 
forth,  on  the  ground  that  the  same  was  incompetent,  irre- 
levant, and  immaterial. 

Under  Section  850,  B.  &  C.  Comp.,  a  party  producing 
a  witness  may,  under  some  circumstances,  introduce  evi- 
dence contradicting  his  statements,  or  show  that  he  has 
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at  other  times  made  statements  inconsistent  with  his 
present  testimony.  In  construing  this  section  in  Lang- 
ford  V.  Jones,  18  Or.  307,  326  (22  Pac.  1064,  1071),  Mr. 
Justice  Thayer,  speaking  for  the  court,  after  making 
observations  to  the  effect  that  it  was  intended  thereby 
to  permit  the  party  producing  the  witness  to  contradict 
him  by  other  evidence,  etc.,  remarks: 

"But  that  section  does  not  allow  the  party  to  inquire 
about  matters  regarding  which  the  witness  has  not  given 
any  testimony  or  testimony  of  a  weak  and  unsatisfactory 
character,  and  then  prove  his  statements  made  at  another 
time  in  reference  to  such  matters.  The  intent  of  the 
provision  was  to  allow  a  party  producing  a  witness  who 
testifies  adversely  to  him  regarding  some  matter  which 
directly  affects  the  merits  of  the  case  to  impeach  such 
testimony  in  the  manner  there  pointed  out.  The  object 
of  the  section  was  to  prevent  the  party  from  being  preju- 
diced by  the  evidence  of  his  own  witness." 

After  citing  this  case  with  approval,  Mr.  Justice  Moore, 

in  State  v.  Steeves,  29  Or.  85,  104   (43  Pac.  947,  952), 

observes : 

"The  rule  appears  to  be  well  settled  that  a  party  cannot 
impeach  his  own  witness  by  showing  he  has  made  state- 
ments inconsistent  with  the  testimony  given  at  the  trial, 
unless  the  testimony  so  given  be  material  and  prejudicial 
to  the  interests  of  the  party  calling  him." 

Applying  the  rule  thus  announced  to  the  case  in  hand, 
it  will  be  observed  that  the  witness  gave  no  testimony 
directly  adverse,  or  prejudicial,  to  the  State.  He  was 
asked  whether  certain  conditions  existed,  and  the  tenor 
of  his  responses  was  to  the  effect  that  he  did  not  know,  or 
could  not  furnish  the  desired  information,  implying,  not 
that  he  had  not  made  the  statements  attributed  to  him  at 
his  own  trial,  but  that  the  statements  if  made  were 
untrue.  It  was  merely  "testimony  of  a  weak  and  unsatis- 
factory character,"  such  as  adverted  to  in  Langford  v. 
Jones,  and  suggested  in  State  v.  Steeves. 
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Giving  to  the  entire  oral  testimony  of  this  witness  its 
full  effect,  it  fails  to  disclose  that  the  accused  belonged  to 
a  faction  different  from  that  of  which  the  decedent  was  a 
member,  and  the  only  information  from  which  it  may  be 
inferred  that  he  belonged  to  a  different  faction  is  the 
mere  circumstance  that  the  accused  was  living  in  the 
same  apartments  as  Lem  Woon,  whom  the  excerpts  from 
his  former  testimony  indicated  belonged  to  the  old  wing 
of  the  Tong  and  Lee  Tai  Hoy  to  the  new.  The  declarant 
in  his  dying  statements  said  the  accused  belonged  to  the 
Bo  On  Tong,  but  did  not  indicate  the  faction  thereof.  Nor, 
except  as  above  stated,  was  it  sought  to  be  proved  that  he 
affiliated  with  the  old  parly,  of  which  the  declarant  was 
not  a  member. 

4.  One  of  the  manifest  purposes  for  which  this  witness 
was  called  and  for  which  this  testimony  was  elicited  was 
to  establish  the  fact  that  the  accused  was  a  member  of  a 
faction  of  the  Bo  On  Tong  unfriendly  to  the  faction  of 
that  society  to  which  decedent  belonged.  Had  the  witness 
testified,  not  as  anticipated  by  the  State,  that  he  belonged 
to  the  same  faction  as  decedent,  then  such  testimony 
would  have  been  adverse  to  the  State  and  a  surprise  to 
counsel,  in  which  event  any  previous  statements  made  by 
him  contradictory  of  this  testimony  would  have  been 
admissible  under  Section  850,  B.  &  C.  Comp.,  but  only  for 
the  purpose  of  impeaching  the  witness,  and  not  as  direct 
evidence  of  the  material  fact  sought  to  be  shown  in  the 
first  instance.  As  stated  by  Mr.  Justice  Moore  in  the 
Steeves  case : 

"This  is  as  far  as  the  rule  can  be  legitimately  carried^ 
and  courts  should  carefully  guard  against  its  abuse  by 
the  party  producing  the  witness,  for,  if  the  (previous) 
statements  made  by  him  could  be  admitted  in  evidence 
in  support  of  the  cause  of  the  party  calling  him,  a  wit- 
ness in  league  with  such  party  might  make  statements 
out  of  court,  and  not  under  oath,  which  he  knew  were 
false,  and,  being  called  as  a  witness,  could  truthfully 
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testify  concerning  the  facts  in  issue  and  against  the  party 
calUng  him;  and,  upon  his  denying  that  he  made  the 
statements  attributed  to  him,  or  claiming  that  he  failed 
to  remember  of  having  made  them,  evidence  thereof 
could  be  introduced,  not  for  the  purpose  of  excusing  the 
mistake  made  in  calling  the  witness,  or  to  correct  the 
effect  of  the  adverse  testimony,  but  as  substantive  evi- 
dence in  support  of  the  cause  of  the  party  calling  him, 
tiius  permitting  a  party  to  do  by  indirection  what  he 
could  not  do  directly." 

The  testimony  complained  of  was  received,  not  for 
the  purpose  of  merely  contradicting  the  statements  of  a 
witness  testifying  adversely,  for  that  did  not  occur,  but 
as  direct  and  substantive  evidence  of  a  material  fact  in 
the  case,  which  it  was  expected  to  be  established  by  the 
witness  himself. 

Nor  can  the  fact  that  the  former  statements  were  made 
under  oath  change  the  rule,  for  the  accused  in  this  case, 
although  jointly  indicted  with  Lem  Woon,  was  not  on  his 
trial  at  that  time,  was  not  present  when  the  statements 
were  made,  and  had  he  been  present  would  have  had  no 
opportunity  to  cross-examine  the  witness  or  to  dispute 
his  assertions :  Patty  v.  Salem  Flouring  Mills  Co.,  53  Or. 
350,  353  (96  Pac.  1106:  98  Pac.  521:  100  Pac.  298). 

The  admission  of  this  testimony  forcibly  tended  to 
impress  the  jury  that  what  was  proved  in  the  case  in 
which  Lem  Woon  was  convicted  of  murder  in  the  first 
degree  should  apply  with  equal  force  against  this  defend- 
ant, the  prejudicial  effect  of  which  is  obvious. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered.  Reversed. 


Decided  December  31,   1910. 

CUNNINGHAM  v.  UMATILLA  COTINTT. 

[112  Pac.    437.] 

COUNTIB8 — Employment  op  Detective — Ratification. 

1.  The  employment  of  a  detective  by  a  county,  though  irregular,  was 
ratified  by  the  action  of  the  county  court  in  allowing  the  bill  for  his 
services   and   directing  payment   thereof  by   the   county. 
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C0UNTIB6 — Debt    Limit — Constitutional    Inhibition — Application. 

2.  A  constitutional  debt  limit  Imposed  on  a  county  is  applicable  only  to 
indebtedness  voluntarily  incurred,  and  not  to  such  as  cannot  be  avoided 
without  dangrer  to  the  peace  and  good  order  of  the  community,  and  hence 
the  fact  that  the  limit  had  been  reached  was  no  valid  objection  to  the 
county's  liability  for  the  services  of  a  detective  employed  to  assist  in 
enforcing  the  liquor  law. 

From  Umatilla:    Henry  J.  Bean,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  Charles  Cunningham  and  A.  F. 
Michael  against  Frank  Saling,  county  clerk  of  Umatilla 
County,  Oregon,  and  ex-officio  clerk  of  the  county  court 
of  said  county;  George  W.  Bradley,  treasurer  of  Uma- 
tilla County,  Oregon,  and  the  Thiel  Detective  Service 
Company,  a  corporation,  to  enjoin  the  delivery  and  pay- 
ment of  a  warrant  drawn  by  order  of  the  county  court 
of  Umatilla  County  in  favor  of  the  Thiel  Detective 
Agency  for  $356,  for  services  rendered  the  county  in  pro- 
curing evidence  to  convict  violators  of  the  local  option 
law  in  such  county.  The  evidence  tends  to  show  that 
in  the  year  1908  violations  of  the  local  option  law  became 
so  frequent  and  flagrant  as  to  become  a  public  scandal. 
The  local  officers  were  appealed  to  by  the  district  attor- 
ney to  assist  in  procuring  evidence  against  the  offenders, 
but  either  could  not  or  would  not  afford  him  any  assist- 
ance. The  court  not  then  being  in  session,  he  brought 
the  matter  of  procuring  a  detective  before  the  county 
judge,  who  agreed  that  such  was  the  proper  course  and 
assured  him  that  it  was  probable  that  the  county  court 
would  ratify  such  action.  Thereupon,  on  request  of  the 
district  attorney,  the  Thiel  Detective  Agency  sent  an 
operative,  through  whose  efforts  a  large  number  of 
offenders  were  convicted  and  a  large  amount  of  money 
in  fines  was  paid  into  the  county  treasury.  The  agency 
presented  a  bill  for  $356  for  this  service  to  the  county 
court,  which  approved  the  same  and  ordered  it  paid.  The 
indebtedness  of  the  county  at  the  time  exceeded  the 
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$5,000  limit  prescribed  in  the  constitution.     Judgment 
for  defendant  and  plaintiffs  appeal.  Affirmed. 

For  appellant  there  was  a  brief  and  oral  arguments 
by  Messrs.  Carter  &  Smythe. 

For  respondent  there  was  a  brief  and  an  oral  argu- 
ment by  Mr.  Gilbert  W.  Phelps. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  While  the  original  employment  of  the  detective  in 
this  matter  was  irregular  and  legally  unauthorized,  the 
action  of  the  county  court  in  allowing  the  bill  and  direct- 
ing the  payment  of  it  amounted  to  a  ratification  of  the 
original  employment,  so  in  this  respect  the  case  stands 
in  the  same  condition  as  if  the  county  court  had  employed 
the  detective  in  the  first  instance :  Steiner  v.  Polk  County, 
40  Or.  124  (66Pac.  707). 

2.  While  the  testimony  makes  it  clear  that  the  indebt- 
edness of  the  county  exceeded  the  constitutional  limit,  yet 
it  has  been  held  that  the  constitutional  inhibition  only 
extends  to  voluntary  indebtedness  and  not  to  such  as  is 
thrust  upon  it  by  operation  of  law,  by  which  phrase 
is  meant  such  expenses  as  cannot  be  avoided  without 
danger  to  the  peace  and  good  order  of  the  community. 
Thus,  in  Municipal  Security  Company  v.  Baker  County, 
33  Or.  339  (54  Pac.  174),  it  was  held  that  the  employ- 
ment of  an  expert  to  check  the  county  books  to  ascertain 
whether  there  had  been  any  embezzlement  of  the  county 
funds  was  a  duty  imposed  upon  the  county  by  operation 
of  law,  and  that  a  warrant  issued  in  payment  of  such 
services  was  valid,  although  the  county  had  already 
greatly  exceeded  the  constitutional  limit  of  indebtedness. 
It  was  no  doubt  true  that  the  county  authorities  could 
have  refrained  from  hiring  an  expert  and  have  trusted 
to  chance,  and  to  the  honesty  of  the  official  concerned, 
as  to  the  outcome.  They  had  the  physical  power  to  do  so, 
but,  as  the  court  said: 


620  Cunningham  v.  Umatilla  County.  [67  Or. 

"It  was  such  a  service,  so  far  as  we  are  informed  by 
the  record,  as  the  county  could  not  well  dispense  with 
for  the  time  being,  even,  and  perform  understandingly 
and  intelligently  the  functions  pertaining  to  its  organ- 
ization." 

In  the  same  case  the  court  say : 

"The  most  important  function  of  the  county  is  to  main- 
tain a  local  government  subordinate  to,  but  an  arm  of,  the 
State.  Now,  the  expense  incident  to  and  necessary  under 
the  laws  prescribed  by  the  State  to  organize  and  main- 
tain such  a  government  may  be  said  to  be  thrust  upon  it 
by  law." 

This  is  good  law  and  fits  the  case  at  bar.  The  prin- 
cipal function  of  every  county  government  is  the  protec- 
tion of  society,  the  enforcement  of  law,  and  the  punish- 
ment of  crime.  This  is  the  highest  and  most  pressing 
duty  which  the  law  imposes  upon  any  county  or  upon 
the  county  authorities,  and  any  expense  necessary  to 
punish  crime  and  bring  the  guilty  to  justice  is  an  expense 
imposed  upon  the  county  by  law.  It  is  a  duty  that  admits 
of  no  volition.  The  authorities  cannot  avoid  it  if  they 
would;  they  should  not  if  they  could.  In  all  expendi- 
tures for  the  punishment  of  crime  the  real  question  is, 
are  they  necessary  in  order  to  secure  the  enforcement 
of  the  criminal  laws?  If  they  are,  then  a  duty  exists 
to  make  the  expenditure,  and  it  may  be  said  to  be  invol- 
untary in  the  sense  that  it  is  not  an  expense  sought  and 
incurred  as  the  result  of  deliberate  bargain,  but  arises 
from  the  necessity  of  enforcing  the  law. 

In  this  case  it  is  evident  that  the  law  was  being  flag- 
rantly violated,  and  that  the  local  authorities  either  sym- 
pathized with  its  violation  or  were  too  inefficient  to  pre- 
vent it.  Under  such  circumstances  there  rested  upon 
the  county  court  the  duty  to  use  such  measures  as  were 
necessary  to  prevent  and  punish  crime  and  they  have 
done  so  effectually.  To  hold  with  the  contention  of  plain- 
tiffs would  allow  many  crimes  to  go  unpunished.     If  a 
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murder  should  be  committed  in  Umatilla  County  and  it 
became  necessary  to  offer  a  reward,  some  friend  of  the 
murderer,  under  the  guise  of  a  taxpayer,  could  come 
forward  and  enjoin  the  county  from  doing  so,  on  the  pre- 
text that  it  was  exceeding  its  indebtedness.  The  hands 
of  the  county  authorities  ought  not  to  be  so  fettered, 
and  they  will  not  be. 
Judgment  affirmed.  Affirmed. 

Mr.  Justice  Slater  delivered  the  following  dissenting 
opinion. 

I  cannot  give  my  assent  to  the  conclusion  reached  in 
this  case.  The  debt  in  question  was  incurred  by  the  dis- 
trict attorney  of  Umatilla  County  with  the  consent  of 
the  county  judge  in  employing  special  detectives  to  assist 
in  discovering  violaters  of  the  local  option  laws,  and  in 
procuring  evidence  of  such  violation.  The  excuse  for 
obtaining  such  special  assistance  is  that  local  officers 
would  not  render  the  necessary  aid  to  the  district  attor- 
ney to  ferret  out  violaters  of  the  law.  This  case  should 
not  be  confounded  with  one  where  some  person  has  been 
charged  by  complaint  in  a  court  with  the  commission  of  a 
crime,  and  the  duty  is  thrust  by  law  upon  the  prosecuting 
officer  to  secure  evidence  to  convict ;  but  it  rests  primarily 
upon  a  mere  suspicion  or  assertion  of  an  officer  that  the 
law  in  some  respect  is  being  violated,  and  upon  an  asser- 
tion that  local  officers,  who  were  appealed  to  by  the  dis- 
trict attorney  to  assist  in  procuring  evidence  thereof, 
either  could  not  or  would  not  render  him  assistance.  The 
constitutional  limitation  (Section  10,  Article  XI),  upon 
counties  contracting  debts,  reads : 


I 


No  county  shall  create  any  debts  or  liabilities,  which 
shall  singly  or  in  the  aggregate  exceed  the  sum  of  five 
thousand  dollars,  except  to  suppress  insurrection  or  repel 


mvasion.  *  *" 


If  the  plain  meaning  of  the  words  of  this  clause  be 
followed,  no  doubt  or  confusion  can  arise,  and  no  justifi- 
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cation  can  be  found  for  injecting  constructive  interpola- 
tions into  it.  It  was  early  held  by  this  court  in  the  case 
of  Grant  County  v.  Lake  County,  17  Or.  453  (21  Pac. 
447),  that  where  the  debt  in  question  was  not  created 
by  the  county,  but  the  liability  was  imposed  by  the  lesris- 
lature,  it  was  not  within  the  prohibition.  There  is  no 
straining  of  the  ordinary  signification  of  the  words  in 
such  construction ;  and  undoubtedly,  when  the  legislature 
creates  an  office  and  requires  the  salaries  and  other 
expenses  thereof  to  be  paid  out  of  the  county  funds,  the 
debt  is  created  not  by  the  county,  but  by  legislative 
power,  and  hence  is  not  within  the  limitation :  Lewis  v. 
Widber,  99  Cal.  412  (33  Pac.  1128).  From  this  the  dis- 
tinction  arose  between  a  class  of  debts  said  to  be  volun- 
tarily created  by  the  county  and  those  imposed  upon  it  by 
law.  But  when  it  is  said,  as  it  is  in  the  majority  opinion, 
as  the  rationale  of  the  decision,  that  "the  most  important 
function  of  the  county  is  to  maintain  a  local  government 
subordinate  to,  but  as  an  arm  of,  the  state,"  and  that, 
"the  expense  incident  to  and  necessary  under  the  laws 
prescribed  by  the  state  to  organize  and  maintain  such  a 
government  may  be  said  to  be  thrust  upon  it  by  law,"  all 
limitation  upon  debts  created  by  the  county  has  prac- 
tically been  taken  away.  The  expression  quoted  is  from 
the  opinion  of  Mr.  Justice  Wolverton  in  Security  Com- 
pany V.  Baker  Co.,  33  Or.  338,  344  (54  Pac.  174).  But 
in  a  later  case  (Eaton  v.  Mimnaugh,  43  Or.  465 :  73  Pac 
754)  the  whole  question  was  reviewed  at  some  length 
by  Mr.  Justice  Bean.  He  expressly  concedes  that  it  is 
not  safe  to  rest  the  distinction  upon  the  unqualified 
statements  above  quoted,  for  he  says: 

"It  manifestly  cannot  be  held  that  all  liabilities  aris- 
ing from  the  mere  discharge  of  some  public  duty  by  a 
county,  or  in  the  performance  of  some  powers  conferred 
upon  it  by  law,  are  involuntary  obligations,  and  therefore 
not  an  indebtedness  within  the  meaning  of  the  constitu- 
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tion.  A  large  part  of  the  obligations  incurred  by  every 
county  may  without  any  great  impropriety  be  said  to  be 
involuntary,  in  the  sense  that  the  discharge  of  the  duty 
in  which  they  were  incurred  would  not  have  been  neg- 
lected or  avoided  without  disregarding  some  provision 
of  law;  but  if  that  test  alone  is  to  be  the  standard,  a 
county  is  practically  left  free  to  contract  unlimited  obliga- 
tions, notwithstanding  the  provisions  of  the  constitution. 
This  would  be  violating  the  language  of  that  instrument, 
and  frittering  away  its  meaning  by  construction." 

Although  it  is  admitted  in  that  opinion  that  it  is  diffi- 
cult, if  not  impossible,  to  lay  down  any  general  rule 
whereby  so  to  classify  such  obligations,  a  further  defini- 
tion of  the  interpolated  phrase  "a  liability  imposed  upon 
a  county  by  law"  was  deemed  essential,  and  it  was  there 
held  that  a  liability  which  the  county  is  not  at  liberty 
to  evade  or  postpone  is  not  within  the  prohibition,  and 
the  converse  was  stated  as  "a  liability  arising  from  the 
performance  of  some  public  duty  of  a  discretionary  char- 
acter, or  which  the  county  authorities  may,  in  their  dis- 
cretion, postpone  indefinitely  or  temporarily  until  means 
are  provided  for  the  payment  of  the  expenses  incident 
thereto,  cannot  be  so  held."  This,  it  seems  to  me,  is  a 
very  uncertain  and  unsatisfactory  rule  by  which  so 
important  a  constitutional  limitation  is  to  be  judged  and 
applied.  Indeed,  it  was  said  in  that  case  that  each  case 
must  be  determined  largely  from  its  own  facts,  and  by 
the  doctrine  of  exclusion  and  inclusion.  The  plain  intent 
of  this  clause  of  the  constitution  is  to  require  counties 
to  transact  business  upon  practically  a  cash  basis.  The 
county  has  authority  to  levy  taxes  annually  upon  all 
the  taxable  property  within  its  limits,  with  which  to 
raise  sufficient  revenue  to  pay  its  expenses  (Section  3085, 
B.  &  C.  Comp.)  ;  and  the  law  and  the  constitution  con- 
template that  it  will  exercise  its  powers  in  that  respect. 

So,  also,  certain  offices  have  been  created,  and  the 
duties  thereof  defined,  to  secure  the  enforcement  of  the 
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criminal  laws  of  the  State.  If  the  law  contemplates  that 
any  expenditure,  aside  from  the  salaries  of  such  officers, 
is  to  be  made  to  assist  them  in  the  performance  of  their 
official  duties,  then  it  is  also  contemplated  that  such  pro- 
vision should  be  made  by  the  county,  under  the  taxing 
power,  to  provide  in  advance  sufficient  funds  therefor. 

The  sheriff  is  the  executive  officer  of  the  county,  and 
his  duties  are  specifically  defined  by  Section  1017,  B.  &  C. 
Comp.,  and  under  certain  circumstances  he  may  com- 
mand the  power  of  the  county  (Section  1015) ;  but  the 
law  contemplates  that  the  necessary  and  usual  expense 
incurred  by  him  in  the  performance  of  his  official  duties 
must  be  provided  for  in  advance,  for  from  the  constitu- 
tional limitation  debts  or  liabilities  incurred  to  suppress 
insurrection  or  invasion  only  are  expressly  excepted. 
Again,  the  district  attorney  is  the  public  prosecutor  (Sec- 
tion 991,  B.  &  C.  Comp.),  and  is  required  to  institute  pro- 
ceedings before  magistrates  for  the  arrest  of  persons 
charged  with  or  reasonably  suspected  of  public  offenses, 
when  he  has  information  that  such  an  offense  has  been 
committed  (Section  993,  B.  &  C.  Comp.).  And,  again, 
a  grand  jury,  having  power  to  compel  all  persons  to  come 
before  it  and  give  testimony,  is  provided  to  inquire  into 
suspected  commission  of  crimes.  Where  the  law  has  thus 
specifically  provided  methods  and  means  to  enforce  the 
law  and  to  ascertain  who,  if  any,  have  violated  the  crim- 
inal law,  and  to  secure  evidence  against  those  charged, 
I  do  not  think  it  can  be  consistently  said,  with  sound 
reasoning,  that  the  law  has  imposed  upon  the  county  an 
unavoidable  duty  to  adopt  other  and  different  means  at 
great  expense  to  the  county  to  reach  a  coveted  end,  simply 
upon  the  claim  that  some  officer  has  failed  to  effectively 
discharge  his  duty,  or  even  upon  a  claim  that  the  usual 
and  legal  method  has  proved  ineffective  in  the  particular 
case. 
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Certain  it  is  that  the  debt  in  question  was  created  by 
the  act  of  the  county,  and  was  not  imposed  upon  it  by 
law;  but,  measured  by  the  rule  heretofore  adopted  by 
this  court,  and  by  which  it  is  now  attempted  to  be  sus- 
tained as  not  within  the  prohibition,  it  was  not  created 
by  the  county  in  the  performance  of  a  duty  imposed  upon 
it  by  law  which  could  not  be  avoided  or  postponed  because 
it  was  not  incurred  in  the  manner  that  the  law  con- 
templates such  duty  is  to  be  performed :  Pacific  Under- 
takers  v.  Widber,  113  CaL  201  (45  Pac.  273) . 


Argued   November   19,   decided   December   31,    1910. 

SLADE  V.  UTAH  CONSTEUCTION  CO. 

[112  Pac.  433.] 

Appeal   and   Error — Review — Verdicts. 

1.  A  verdict  of  the  trial  court  is  conclusive  on  appeal,  where  there 
1b  any  evidence  reasonably   tending  to  support  it. 

Master  and  Servant — ^Evidence — Sufpicenct. 

2.  In  an  action  against  a  railroad  construction  company  for  the  price 
of  grading  on  the  right  of  way,  evidence  held  to  show  that  plaintiffs  were 
employed  by  a  subcontractor  under  the  construction  company,  and  not 
by   the   construction  company. 

From  Baker:    William  Smith,  Judge. 

Statement  by  Mr.  Justice  McBRroE. 

This  is  an  action  by  C.  W.  Slade  and  W.  T.  Davis 
against  the  Utah  Construction  Company,  a  corporation, 
to  recover  money  alleged  to  be  due  upon  contract.  The 
facts  are  as  follows :  In  1907  the  Northwestern  Railroad 
Company  was  engaged  in  constructing  a  railroad  near 
Huntington,  Oregon.  The  contract  for  grading  the  line 
was  let  as  a  whole  to  the  defendant,  Utah  Construction 
Company,  which  sublet  various  portions  to  other  con- 
tractors. For  the  purpose  of  the  contract,  the  road  was 
divided  into  "sections"  of  one  mile  each,  and  these  were 
subdivided   into   "stations,"    each    containing    approxi- 
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mately  100  feet.  The  grading  contracts  were  sublet 
by  the  construction  company,  either  by  miles  or  stations, 
and  it  was  the  custom  of  subcontractors  of  mile  sections 
to  again  sublet  to  smaller  contractors  a  separate  section 
or  more.  When  a  "station  man,"  as  he  was  called,  con- 
tracted directly  with  the  construction  company,  he  was 
paid  upon  the  completion  of  his  contract,  and  the  same 
custom  was  observed  with  the  mile  section  contractor. 
But  in  both  cases  supplies  and  wages  for  the  men 
employed  by  the  contractor  were  advanced  by  the  con- 
struction company  as  the  work  progressed.  The  plain- 
tiffs had  been  employed  by  the  construction  company  on 
a  certain  piece  of  work,  called  "mile  13,"  and,  after  its 
completion,  had  some  negotiation  with  defendant  G.  W. 
Straw,  who  was  an  independant  contractor  with  the  con- 
struction company,  in  regard  to  doing  the  grading  work 
on  mile  26  of  the  line,  and  Straw  had  agreed  that,  if 
they  would  undertake  it,  he  would  pay  them  twelve  cents 
per  cubic  yard  for  earth  work,  thirty-three  cents  per 
cubic  yard  for  loose  rock,  and  seventy-five  cents  per  cubic 
yard  for  gravel.  Witness  Davis,  one  of  the  plaintiffs, 
testified  that  he  told  Straw  that  he  would  let  him  know 
in  two  days  whether  he  would  take  the  contract;  that, 
before  taking  the  same,  he  saw  Mr.  Bowman,  an  agent 
of  the  Utah  Construction  Company,  when  this  conversa- 
tion occurred: 

"Mr.  Bowman  *  *  asked  me  if  I  found  anjrthing  that 
suited  me  yet,  and  I  tells  him  Straw  had  a  piece  of  work 
that  looked  good,  and  he  said,  *Yes,'  that  was  pretty  good 
work.  I  told  him  I  didn't  like  to  mix  up  with  Straw, 
though;  and  he  told  me  to  do  the  work,  and  he  said: 
*You  will  not  have  to.  You  get  your  stuff  charged  to 
Straw,  and,  when  you  get  through,  your  classification 
and  yardage,  and  get  your  money  the  same  as  station 
men.' " 
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The  witness  on  redirect  examination  stated  a  conver- 
sation which  he  had  with  Bowman : 

"I  went  up  to  headquarters  along  about  the  12th,  and 
saw  Mr.  Bowman,  and  I  says  to  Bowman :  'Now  will  the 
books  be  closed  on  this  contract  we  are  going  to  take 
against  Slade  &  Davis?'  And  he  says:  'No;  we  can't 
close  those  books.'  Then  I  says :  'We  will  take  this  work 
in  Davis'  name,  and  I  won't  be  known  in  this  contract/ 
And  he  says  to  take  this  work  the  same  as  station  work 
and  buy  our  stuff  through  Straw,  instead  of  Slade  & 
Davis,  and,  'when  you  get  through  with  this  work,  you 
will  not  have  to  wait  for  Straw's  final.  We  will  pay  you 
the  money  the  same  as  we  pay  station  men.' " 

On  cross-examination  the  witness  testified  that  Slade 
&  Davis  would  not  have  taken  the  contract  except  for  the 
assurances  given  by  Bowman  and  that  they  were  working 
with  the  understanding  that  their  money  was  coming 
through  the  Utah  Construction  Company.  The  following 
question  was  asked  witness: 

"Q.  Who  were  you  working  for,  the  Utah  Construction 
Company  or  Straw? 

"A.  After  we  had  this  conversation  we  had,  it  was 
with  this  understanding  that  they  had  to  pay  us,  and,  if 
they  didn't  we  wouldn't  take  it." 

Witness  further  testified : 

"That  they  had  a  contract  on  mile  13,  and,  whenever 
he  wanted  to  pay  a  bill  contracted  by  them  on  mile  13, 
he  made  out  a  time  check  or  an  order  and  signed  it 
Slade  &  Davis,  and  that  the  party  in  whose  favor  the 
order  was  drawn  presented  it  to  the  Utah  Construction 
Company,  who  paid  them  the  amount  of  the  order  and 
charged  the  amount  to  Slade  &  Davis. 

"Q.  And,  after  you  went  to  work  on  mile  26,  you  never 
issued  a  time  check  signed  Slade  &  Davis,  but  you  had 
it  signed  by  G.  W.  Straw  in  every  case? 

"A.  Yes,  sir. 

"Q.  After  you  went  to  work  for  G.  W.  Straw  you  never 
made  out  a  check  to  any  one? 
"A.  No,  sir;  he  signed  them. 


(4 


528  Slade  v.  Utah  Construction  Co.  [57  Or. 

"Q.  And  there  was  never  one  made  by  Slade  &  Davis? 
"A.  Mr.  Davis  made  them  out. 

"Q.  Who  signed  them? 
"A.  Mr.  Straw. 

"Q.  You  knew  when  you  were  working  and  contractinfi: 
on  your  own  account  that  you  had  authority  to  make 
them  out? 

"A.  Yes,  sir. 

"Q.  And  you  knew  that  when  you  were  working  for 
Straw,  that  Straw  was  the  only  one  who  had  authority 
to  make  them  out  ? 

"A.  Yes,  sir. 

"Q.  And  you  knew  that  Straw  was  an  independent 
contractor  ? 
'A.  Yes,  sir. 

'Q.  And  you  were  working  for  Straw? 

'A.  I  knew  that  we  were  working  under  him  and  with 

the  understanding  that  we  were  to  be  paid. 

"Q.  You  knew  that  when  Straw  completed  that  work 
that  Straw  was  to  be  paid  for  the  work? 

"A.  Yes,  sir. 

"Q.  And  when  Straw  was  paid  for  the  work  that  you 
were  to  be  paid  for  your  work? 
"A.  Yes,  sir. 

"Q.  You  knew  that  then,  and  you  know  that,  now? 
"A.  Yes,  sir. 

"Q.  And  it  was  two  years  after  this  work  was  done 
before  you  made  any  claim  to  the  Utah  Construction 
Company  that  they  owed  you  a  dollar  ? 

"A.  Right  when  we  finished,  and  they  told  us  to  look 
to  Straw. 

"Q.  They  paid  you  for  mile  13  after  that? 
"A.  Yes,  sir. 

"Q.  And  you  never  made  any  claim  for  this  work  when 
they  settled  for  mile  13? 
'A.  No,  sir." 


« 


The  witness  then  testified  that  he  never  commenced 
any  action  to  recover  the  amount  from  Straw,  and  was 
then  asked : 
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"And  you  never  thought  to  collect  it  from  the  Utah 
Construction  Company  until  two  years  afterwards? 
*A.  No,  sir. 

'Q.  You  admit  that  Slade  &  Davis  were  working  for 
G.  W.  Straw,  and  not  for  the  Utah  Construction  Com- 
pany? 

**A.  We  were  working  for  the  Utah  Construction 
Company  in  a  way.    They  told  us  to  take  this  work. 

'Q.  What  did  they  tell  you? 

'A.  Said  to  take  the  work  the  same  as  station  work, 
and  as  soon  as  we  got  through  they  would  pay  us  our 
money  without  waiting  for  Straw's  final,  soon  as  we  got 
through. 

"Q.  Who  signed  the  orders  to  get  the  money  to  pay 
the  men  that  were  working  for  you? 
"A.  Mr.  Straw. 

"Q.  In  every  case? 
"A.  Yes,  sir." 

Witness  then  stated  that  he  understood  the  way  that 
Slade  &  Davis  took  their  contract,  that  the  Utah  Con- 
struction Company  was  standing  good  for  the  contract. 

It  further  appeared  from  the  testimony  that  Slade  & 
Davis  attempted  to  give  notice  of  lien  against  the  rail- 
road company  for  this  work,  and  that  in  the  notice  it  was 
stated  that  they  had  been  employed  by  Straw  as  sub- 
contractors under  the  Utah  Construction  Company  to  do 
work  in  question.  But  witness  Slade  explained  that  he 
supposed  this  proper  because  they  took  the  work  from 
Straw.    The  witness  then  testified: 

"Q.  Who  was  present  when  you  took  the  work  from 
Straw? 

"A.  I  think  Mr.  Davis  and  Mr.  Straw  talked  that  over, 
and  Garland,  a  man  who  was  working  for  us,  was  prob- 
ably there  at  the  time. 

"Q.  Was  that  the  time  you  agreed  how  much  you 
should  be  paid  by  Straw  for  the  loose  rock  and  dirt? 
Were  the  prices  agreed  on  then? 

"A.  Yes,  sir. 

"Q.  Between  you  and  Straw  and  Davis? 
*A.  Yes,  sir. 
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"Q.  Between  Slade  &  Davis  oh  the  one  side  and  Straw 
on  the  other? 
"A.  Yes,  sir. 

"Q.  But  no  one  else  was  present  except  Garland? 
"A.  Yes,  sir. 

"Q.  And  you  agreed  on  the  prices  then? 
"A.  Yes,  sir. 

"Q.  As  to  how  much  you  were  to  do  this  for? 
"A.  Mr.  Davis  made  this  contract  with  Mr.  Straw. 

"Q.  In  your  presence? 

"A.  Yes,  sir ;  some  of  it  in  my  presence.  I  was  on  the 
buckboard,  and  held  the  horses,  and  Straw  and  Davis 
went  over  the  work. 

"Q.  Did  you  notify  him  what  prices  you  were  to  get 
from  Straw? 

"A.  He  asked  me. 

'*Q.  How  much  did  you  tell  him? 

"A.  Told  him  twelve  cents  for  earth  and  seventy-five 
cents  for  solid  rock.  For  loose  gravel  I  didn't  know  the 
price. 

'Q.  When  did  you  tell  Bowman  that? 
'A.  I  never  told  him  about  the  rock  or  gravel.    I  sim- 
ply told  him  twelve  cents  for  the  earth. 

"Q.  What  did  Bowman  tell  you? 

"A.  Told  me  to  take  it  the  same  as  station  work. 

"Q.  What  do  you  mean? 

''A.  He  told  me  to  take  it  the  same  as  station  work, 
and,  when  we  got  through  with  this  work,  they  would 
pay  the  same  as  station  work,  and  we  would  not  have  to 
wait  on  Straw  for  his  final. 

'Q.  What  did  you  understand  by  that? 
'A.  If  we  got  through  before  Straw,  we  wouldn't  have 
to  wait  until  he  finished. 

"Q.  Did  you  understand  that  Straw  would  pay  you, 
or  the  Utah  Construction  Company? 
'A.  The  Utah  Construction  Company. 

'Q.  And  charge  it  to  Straw? 
"A.  I  supposed  they  would  charge  it  to  Straw. 

[Witness  then  testified.] 
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"Q.  And  you  kaew  when  Straw  gave  an  order  to  you 
or  one  of  your  men  it  would  be  paid  and  charged  to 
Straw? 

'A.  Yes,  sir. 

'Q.  Do  you  mean  that  this  station  work  was  not  to  be 
paid  by  Straw? 

"A.  I  don't  know.  I  know,  if  we  got  finished  before 
Straw,  Mr.  Bowman  told  us  that  we  would  not  have  to 
wait  for  Straw's  final. 

"Q.  When  you  would  get  an  order  from  Straw  for  the 
work  you  had  done  ? 

"A.  I  supposed  we  would  have  to  get  an  order  from 
Straw.    He  didn't  say  that. 

"Q.  If  you  were  to  be  paid  by  the  Utah  Construction 
Company,  why  did  you  get  an  order  from  Straw,  why 
not  give  it  yourself? 

"A.  For  this  work? 

"Q.  For  any  work? 

"A.  Straw  had  this  work,  and  we  had  to  get  it  through 
him. 

"Q.  And  you  had  to  look  to  him  for  your  money,  and 
the  Utah  Construction  would  help  you  to  see  that  Straw 
would  pay  you? 

'A.  No ;  I  understand  that  the  U.  C.  Co.  would  pay  it. 

'Q.  Whenever  your  work  was  done,  you  were  to  get 
an  order  from  Straw  for  your  money,  and  the  Utah  Con- 
struction Company  would  pay  it? 
"A.  Yes,  sir."  Reversed. 

For  appellant  there  was  a  brief  over  the  name  of 
Mr.  John  P.  Rand,  with  oral  arguments  by  Mr.  Rand 
and  Mr.  Andrew  Hewitt. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Samuel  White  and  Mr.  P.  E.  Cavaney,  with  an  oral 
argument  by  Mr.  White. 

Mb.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  statement  of  facts  preceding  this  opinion  goes 
largely  into  the  testimony  introduced  by  plaintiffs, 
because,  if  any  evidence  was  introduced  by  plaintiffs  rea- 
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sonably  tending  to  support  their  theory  of  the  case,  it 
is  conclusive  on  this  court  after  verdict.  But  in  our 
opinion  there  is  an  entire  absence  of  testimony  tending 
to  show  an  original  contract  with  the  Utah  Construction 
Company.  In  its  final  analysis  it  amounts  to  this :  G.  W. 
Straw  had  a  subcontract  from  the  Utah  Construction 
Company  for  constructing  a  certain  portion  of  the  grade 
of  the  Northwestern  Railroad.  Slade  &  Davis  were  nego- 
tiating with  him  for  mile  26,  embraced  in  his  contract, 
and  were  told  by  the  agent  of  the  construction  company 
to  enter  into  a  contract  with  Straw,  and  the  railroad  com- 
pany would  pay  them  as  station  men  were  paid ;  that  is, 
that  the  work  on  mile  26,  which  they  were  to  do,  would 
be  paid  for  just  the  same  as  the  company  had  been  in 
the  habit  of  paying  on  small  contracts  or  subcontracts 
for  100  feet  of  grade,  and  that  they  would  not  be  obliged 
to  wait  until  Straw's  whole  contract  was  finally  finished 
and  accepted  before  the  money  w6uld  be  forthcoming. 
Slade  &  Davis  knew  at  that  time  that  Straw  had  the  con- 
tract for  this  particular  mile  of  work,  and  that  the  con- 
struction company  was  bound  to  pay  Straw  for  it,  and 
could  not  legally  contract  with  any  one  else  to  do  it  with- 
out Straw's  consent.  With  this  knowledge  they  entered 
into  a  contract  with  Straw  to  do  the  work  for  him  at 
prices  fixed  by  him  and  themselves,  the  complete  details 
of  which  were  never  known  to  the  Utah  Construction 
Company.  The  supplies  were  charged  to  Straw,  every 
time  check  was  signed  by  Straw,  and  there  is  not  a  single 
syllable  of  testimony  indicating  that  Straw  knew  or  sus- 
pected that  Slade  &  Davis  were  working  for  the  Utah 
Construction  Company  and  not  for  him.  Suppose  Slade 
&  Davis  had  refused  absolutely  to  finish  their  contract 
and  had  quit  without  cause,  leaving  it  half  completed; 
would  not  Straw  have  had  an  action  for  damages  against 
them,  and  could  they  have  successfully  defended  by  say- 
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ing  that  the  Utah  Construction  Company  was  their  real 
employer?  Certainly  not.  Or  suppose  that  they  had 
abandoned  the  contract  without  completing  it,  and  the 
Utah  Construction  Company  had  attempted  to  bring  an 
action  against  them  for  damages.  They  could  lawfully 
have  answered: 

"You  let  the  contract  for  mile  26  to  Straw  and  agreed 
in  writing  to  pay  him  for  it.  You  had  no  right  to  let 
it  to  anybody  else.  You  told  us  to  contract  with  Straw 
and  we  did  so.  If  you  are  injured  in  any  way,  you  must 
look  to  Straw,  the  man  you  told  us  to  work  for — ^the 
only  man  who  had  the  right  to  say  who  should  grade  this 
particular  mile  of  road.  We  looked  to  you  for  the  pay, 
but  you  must  look  to  Straw  for  the  work.  He  is  your 
original  contractor." 

It  is  plain  that  in  such  a  case  the  construction  com- 
pany would  have  no  standing  in  court.  There  is  nothing 
in  the  evidence  to  indicate  that  it  was  a  matter  of  the 
slightest  advantage  to  the  construction  company  that 
Slade  &  Davis  should  do  the  work  rather  than  Straw 
or  any  other  subcontractor. 

2.  A  fair  test  of  the  question  as  to  who  was  the  real 
employer,  the  principal  in  the  transaction,  is  afforded 
by  the  foregoing  illustration.  The  Utah  Construction 
Company  would  have  no  remedy  in  damages  occasioned 
by  a  failure  on  the  part  of  Slade  &  Davis  to  complete 
the  grading  on  mile  26,  while  Straw  would  have  had  such 
remedy,  and  the  conclusion  is  irresistible  that  the  con- 
struction company  was  not  the  original  contractor  with 
Slade  &  Davis,  and,  in  fact,  not  a  contractor  in  any  sense 
of  the  word  unless  an  oral  guaranty,  void  under  the  stat- 
ute of  frauds,  may  be  termed  a  contract.  The  agreement, 
if  any  was  made,  was  merely  collateral;  and  that  the 
plaintiffs  so  considered  and  treated  it  is  shown  by  their 
attempt  to  create  a  lien  on  the  road  in  the  notice  of  which 

they  set  forth  that  the  work  was  performed  by  them  for 

* 

Straw. 


634  Slade  V,  Utah  Construction  Co.  [67  Or. 


This  case  does  not  come  within  the  reasoning  of  the 
case  of  BaUiet  v.  Scott,  32  Wis.  174,  cited  by  counsel.  In 
that  case,  Scott,  the  defendnant,  entered  into  a  contract 
with  Doton  &  Bennet,  by  which  it  was  agreed  that  Scott 
was  to  pay  the  laborers  employed  by  Doton  &  Bennet  and 
deduct  the  amount  so  paid  from  the  contract  price  agreed 
to  be  paid  them.  In  pursuance  of  such  authority  from 
Doton  &  Bennet,  Scott  promised  the  laborers,  before  they 
went  to  work,  that  he  would  pay  them,  and  the  court  held 
that  the  written  agreement  before  mentioned  was  equiva- 
lent to  an  order  by  Doton  &  Bennet  on  Scott  to  pay  them 
their  wages  as  they  became  due,  and  that,  when  the 
laborers  assented  to  this,  it  became  a  valid  and  binding 
contract.  This  was  not  an  action  between  the  laborers 
and  Scott,  but  was  a  proceeding  by  an  outside  garnisher 
to  attach  the  money  which  had  been  earned  by  them 
before  process  was  served.  It  will  be  seen  that  in  the 
above  case  there  was  held  to  be  an  agreement  between 
Scott  and  the  contractors  and  the  laborers,  making  a 
complete  contract.  Here  there  is  not  the  slightest  evi- 
dence that  Straw  even  knew  of  or  agreed  to,  any  arrange- 
ment between  Slade  &  Davis  and  the  construction  com- 
pany. Nor  does  it  come  within  the  rule  announced  in 
Mackey  v.  Smith,  21  Or.  598  (28  Pac.  974),  where  goods 
were  delivered  to  one  person  upon  the  agreement  of 
another  to  pay  for  them,  no  credit  being  actually  given  to 
the  party  who  received  the  goods,  although  for  conveni- 
ence they  were  charged  in  his  name,  that  case  proceeding 
upon  the  principle  that  the  person  who  received  the  goods 
was  not  liable  to  the  vendor  and  that  the  person  who 
ordered  their  delivery  was  the  sole  debtor.  Under  the 
facts  in  that  case,  the  vendor  could  not  have  recovered 
from  the  person  to  whom  the  goods  were  delivered.  Here 
Slade  &  Davis  had  and  still  have  a  complete  cause  of 
action  against  Straw,  and,  in  fact,  have  joined  him  as  a 
defendant  in  this  action,  though  he  has  not  been  served 
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with  summons.  The  case  last  cited  and  Miller  v.  Lynch, 
17  Or.  61  (19  Pac.  845),  so  completely  define  the  differ- 
ence between  original  and  collateral  contracts  that  fur- 
ther citation  of  authorities  seems  superfluous. 

We  do  not  think  there  was  any  testimony  in  this  case 
showing  an  original  contract  on  the  part  of  the  Utah 
Construction  Company,  and  for  that  reason  the  judgment 
of  the  lower  court  is  reversed,  and  a  new  trial  ordered. 

Reversed. 


Argued  January  5,  decided  January  10,  1911. 

TALBOT  V,  COOK. 

[112  Pac.  709.] 

MoRTOAOBS  —  Foreclosure  —  Convbtance  to  Purchaser  —  Statute  of 
Limitation. 

1.  Where  a  decree  of  foreclosure  was  made  and  confirmed  in  1895,  and 
In  1901  the  then  sheriff  executed  to  the  holder  of  certificate  of  sale  a  sher- 
iff's deed  conveying  the  premises  in  question,  the  fact  that  the  sheriff  under 
Section  7,  subd.  1,  B.  ft  C.  Comp.,  after  three  years,  could  successfully 
resist  a  mandamus  compelling  him  to  execute  a  deed,  does  not  prohibit  him 
from  voluntarily  performing  this  duty  originally  enjoined  by  law,  and 
executing  a  valid  deed,  Independent  of  Section  1036,  B.  &  C.  Comp.,  pro- 
viding that,  where  a  sheriff  has  failed  to  make  a  deed  during  his  term  of 
office,  the  then  sherifF,  at  any  time  after  such  purchaser  shall  be  entitled 
to  a  deed,  shall  execute  such  conveyance. 

MORTQAIQBS POSSESSION  OF  MORTGAGOR — ADVERSE  NATURE. 

2.  The  possession  of  a  mortgagor  and  her  devisee  cannot  be  held  adverse 
to  the  claim  of  the  mortgagee,  even  after  Judgment  and  sale  in  foreclosure, 
in  the  absence  of  any  overt  act  indicating  a  change  of  attitude  toward  the 
mortgagee  or  his  successor  in  interest,  the  purchaser  at  the  foreclosure 
sale,  from  that  of  a  voluntary  mortgagor  to  that  of  a  hostile  claimant. 

Adverse  Possession — Actual  Possession — Notorious  Possession. 

3.  The  mere  cutting  of  firewood  by  the  mortgagor  on  uninclosed  and 
unoccupied  land  for  use  at  her  residence  or  other  land,  and  passing  over  it 
on  a  roadway  thereon,  are  not  such  actual  or  open  and  notorious  possession 
as  will  ripen  into  title  against  the  claim  of  the  mortgagee  or  the  purchaser 
at  the  foreclosure  sale. 

From  Multnomah :    Thomas  O'Day,  Judge. 
Statement  by  Mr.  Justice  Burnett. 
This  is  a  suit  by  Ella  Talbot  against  Vincent  Cook. 
The  complaint  was  framed  for  the  purpose  of  determin- 
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ing  an  adverse  claim,  interest,  or  estate  of  the  defendant 
in  the  tract  of  land  in  question,  and  to  quiet  the  title  of 
plaintiff  therein,  pursuant  to  Section  516,  B.  &  C.  Comp. 

The  answer  denies  the  title  of  the  plaintiff,  and  on 
behalf  of  the  defendant  claims  to  deraign  title  for  him  by 
virtue  of  the  foreclosure  of  a  mortgage  upon  the  prem- 
ises in  question  given  by  the  mother  of  the  plaintiff, 
through  whom  the  plaintiff  claims. 

The  reply  admits  that  the  plaintiff's  mother,  being  at 
the  time  the  owner  of  the  premises,  gave  the  mortgage 
mentioned,  and  that  a  decree  of  foreclosure  was  duly 
made,  rendered,  and  entered  of  record  as  alleged  in  the 
answer,  April  20,  1895,  but  denies  the  subsequent  pro- 
ceedings in  the  foreclosure  suit  and  denies  the  defend- 
ant's claim  of  title.  The  reply  also,  as  new  matter,  alleges 
"that  neither  the  defendant  nor  his  ancestors,  predeces- 
sors, or  grantors  have  been  seised  or  possessed  of  the  real 
estate  described  in  the  complaint  herein  within  ten  years 
before  the  date  of  the  commencement  of  this  suit." 

From  findings  and  a  decree  of  the  circuit  court  in  favor 
of  the  defendant,  the  plaintiff  has  appealed. 

Affirmed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Granville  G.  Ames, 

For  respondent  there  was  a  brief  over  the  names  of 
Mr,  Victor  K.  Strode  and  Mr,  J.  H.  Middleton,  with  an 
oral  argument  by  Mr,  A.  E,  Clark, 

Mr.  Justice  Burnett  delivered  the  opinion  of  the  court. 

1,  It  appears  in  the  evidence,  and  was  virtually  con- 
ceded at  the  hearing  in  this  court  that  the  sheriffs  sale 
in  pursuance  of  the  decree  of  foreclosure  was  made 
June  10,  1895,  and  was  confirmed  June  26,  1895,  and, 
further,  that  a  subsequent  sheriff,  on  July  11, 1901,  made, 
executed,  and  delivered  to  the  then  holder  of  the  certifi- 
cate of  sale,  from  whom  the  defendant  derives  title,  a 
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sheriff's  deed  in  due  fonn  of  law,  conveying  to  the  holder 
of  the  certificate  the  premises  in  question,  so  far  as  he 
might  lawfully  do,  by  virtue  of  the  proceedings  had  in  the 
foreclosure  suit. 

The  principal  contention  of  the  plaintiff  is  that  because 
the  sheriff  then  in  office  could  not  be  compelled  by  man- 
damus to  execute  a  deed  to  the  holder  of  the  certificate 
after  three  years,  owing  to  the  statute  of  limitations 
(Section  7,  subd.  1,  B.  &  C.  Comp.), neither  he  nor  his  suc- 
cessor in  office  had  any  right  or  power  voluntarily  to 
execute  a  sheriff's  deed  after  the  expiration  of  the  three 
years  prescribed  in  that  statute  of  limitations,  and  hence 
that  the  sheriff's  deed,  through  which  the  defendnant 
here  deraigns  title,  is  void.  In  support  of  his  contention, 
counsel  for  plaintiff  cites  one  line  of  authorities  holding 
under  such  a  statute  that  the  officer  cannot  be  compelled 
to  execute  a  deed  after  the  expiration  of  the  statute  of 
limitations.  This  may  be  conceded  as  a  general  principle, 
but  it  has  no  application  herein,  for  the  then  sheriff  did 
in  fact  execute  a  deed  to  defendant's  predecessor  in 
interest.  It  is  true,  he  might  not  have  been  compelled  to 
make  the  conveyance,  and  could  have  pleaded  the  statute 
of  limitations  as  against  an  action  in  mandamus  to  compel 
him  to  execute  it.  But  no  such  case  arose,  and  the  subse- 
quent sheriff,  by  his  action,  in  the  matter,  performed  a 
duty  enjoined  upon  him  by  law,  waiving  the  statute  of 
limitations,  which  might  have  operated  in  his  favor  as 
against  a  writ  of  mandamus  to  compel  him  to  execute  the 
deed.  Of  this  sort  of  cases,  the  leading  one  cited  by  coun- 
sel for  appellant  is  Hintrager  v.  Traut,  69  Iowa,  747  (27 
N.  W.  807),  where  the  purchaser  sought  by  mandamus  to 
compel  the  officer  to  convey,  and  the  officer  successfully 
pleaded  the  statute  of  limitations  as  a  reason  why  he 
should  not  be  thus  compelled.  The  statute  of  limitations 
in  such  cases  furnishes  ground  for  questions  between  the 
purchaser  and  the  officer,  but  do  not  affect  the  relations 
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existing  between  the  parties  to  the  suit,  at  least  during  the 
period  within  which  the  decree  would  be  a  lien  upon  the 
land. 

Another  class  of  cases  cited  by  the  plaintiff  is  composed 
of  those  in  which  the  statute  affirmatively  states  that  a 
certificate  of  sale  shall  be  void  and  no  deed  shall  issue 
within  a  certain  period  prescribed ;  or  that  no  license  for 
sale  shall  be  in  force  after  a  certain  period  and  such  like 
provisions.  Cases  of  that  kind  are  Macy  v.  Raymond,  9 
Pick,  (Mass.)  287;  Hyhiner  v.  Frank,  105  111.  326;  but 
they  are  not  applicable  to  the  case  at  bar  because  no  lim- 
itation is  expressly  provided  by  our  code  against  the  time 
within  which  a  sheriff  may  execute  a  deed  to  the  pur- 
chaser at  a  foreclosure  sale. 

A  third  class  of  cases  is  like  Dixon  v.  Dixon,  89  App. 
Div.  603  (85  N.  Y.  Supp.  609.)  In  that  case  40  years  had 
elapsed  between  the  issuance  of  the  certificate  of  sale  and 
the  making  of  the  deed.  The  lien  of  the  judgment  had 
long  expired  without  the  debtor's  title  having  been  ques- 
tioned, and  under  those  circumstances  the  court  presumed 
that  either  the  judgment  had  been  paid  or  that  the  land 
had  been  redeemed,  and  that  the  foundation  of  the  deed 
which  was  the  lien  of  the  judgment,  having  disappeared, 
the  deed  was  void ;  but  the  reasoning  of  that  class  of  cases 
does  not  apply  in  this  case. 

The  decree  of  foreclosure  here  was  entered  April  20, 
1895,  and  its  lien  would  have  operated  for  10  years  there- 
after ;  but  before  the  expiration  of  that  time  the  deed  was 
made  on  July  11,  1901,  which  circumstance  distinguishes 
it  from  the  class  of  cases  of  which  Dixon  v.  Dixon,  89  App. 
Div.  603  (85  N.  Y.  Supp.  609),  is  an  example.  It  does  not 
follow  because  the  sheriff  could  successfully  resist  by 
means  of  the  statute  of  limitations,  a  mandamus,  com- 
pelling him  to  execute  the  deed,  that  he  could  not  volun- 
tarily have  performed  this  duty  originally  enjoined  upon 
him  by  law,  independent  of  the  statute  (Section  1035,  B.  & 
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C.  Comp.) ,  to  which  attention  will  be  presently  given.  In 
good  reason,  therefore,  especially  until  the  lien  of  the 
decree  would  otherwise  lapse,  the  then  sheriff  might  con- 
vey to  the  holder  of  the  certificate,  as  was  held  by  this 
court  in  Moore  v.  Willamette  Transportation  Co.,  7  Or. 
359,  and  such  a  conveyance  would  be  effective  for  the  pur- 
pose disclosed  by  its  terms. 

But,  in  addition  to  this  reasoning,  Section  1035,  B.  &  C. 
Comp.,  provides : 

"That  in  all  cases  where  real  property  has  been  or  may 
be  sold  under  execution  by  any  sheriff,  and  he  shall  fail  or 
neglect,  during  his  term  of  office  by  virtue  of  the  expira- 
tion thereof  or  otherwise,  to  make  or  execute  a  proper 
sheriff's  deed,  conveying  said  property  to  the  purchaser; 
or  if  through  mistake  in  its  execution,  or  otherwise,  any 
sheriffs  deed  shall  be  inoperative,  the  sheriff  in  office  at 
any  time  after  such  purchaser  shall  be  entitled  to  a  deed 
shall  execute  such  conveyance,  and  such  conveyance  so 
executed  shall  have  the  same  force  and  effect  as  if  made 
by  the  sheriff  who  made  the  sale." 

The  effect  of  the  words,  "at  any  time  after  such  pur- 
chaser shall  be  entitled  to  a  deed,"  would  seem  to  take 
such  transactions  out  of  the  terms  of  Section  7,  subd.  1, 
B.  &  C.  Comp.,  for  effect  must  be  given  to  all  the  words 
of  the  statute  set  forth  in  Section  1035,  especially  as  that 
statute  is  remedial  in  its  nature,  and  must  therefore  be 
construed  liberally. 

2.  The  plaintiff  further  claims  title  by  adverse  posses- 
sion of  the  premises  in  question  as  against  the  defendant, 
continuing  for  more  than  10  years  prior  to  the  commence- 
ment of  this  suit.  In  passing  upon  this  question  some  con- 
sideration must  be  given  to  the  nature  and  situation  of  the 
land  in  dispute.  The  testimony  shows  that  the  premises 
had  at  one  time  been  partially  cleared,  but  had  never  been 
enclosed  or  cultivated  in  any  way,  and  had  afterwards 
grown  up  to  underbrush  and  small  timber ;  that  the  only 
acts  of  ownership  or  occupancy  exercised  by  the  plaintiff 
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were  an  occasional  cutting  of  a  few  cords  of  wood  for  her 
personal  use  in  her  residence  on  another  tract  of  land,  and 
in  casually  passing  over  a  roadway  on  the  land. 

"There  are  five  essential  elements  necessary  to  consti- 
tute an  effective  adverse  possession ;  First,  the  possession 
must  be  hostile  and  under  a  claim  of  right;  second,  it  must 
be  actual ;  third,  it  must  be  open  and  notorious ;  fourth,  it 
must  be  exclusive;  and,  fifth,  it  must  be  continuous.  If 
any  of  these  constituents  is  wanting,  the  possession  will 
not  effect  a  bar  of  the  legal  title."  1  Am.  &  Eng.  Enc. 
Law  (2  ed.)  795;  Jasperson  v.  Scharinkow,  150  Fed.  571 
(80  C.  C.  A.  373:  15  L.  R.  A.  (N.  S.)  1178),  and  notes; 
McNear  v.  Guistin,  50  Or.  377  (92  Pac.  1075.) 

If  the  plaintiff  was  ever  in  possession  of  this  land  her 
possession  was  not  hostile  in  its  origin.  She  claims  as  the 
devisee  of  her  mother,  who  is  admitted  to  have  mortgaged 
this  land  and  to  have  appeared  and  defended  the  suit  for 
the  foreclosure  of  that  mortgage.  The  testimony  does  not 
disclose  any  overt  act  on  the  part  of  the  plainttiff  herein 
or  her  mother,  under  whom  she  claims,  indicating  any 
change  of  purpose  or  attitude  towards  the  mortgagee  or 
his  successor  in  interest.  The  plaintiff  cannot  claim  any 
better  right  or  situation  in  that  respect  than  her  predeces- 
sor in  interest,  and  before  she  can  contend  that  her  pos- 
session is  hostile  in  its  origin  she  must  by  some  additional 
act  show  that  she  changes  her  situation  from  a  voluntary 
mortgagor  to  that  of  a  hostile  claimant.  Whatever  her 
possession  was,  it  lacks  the  element  of  being  actual  or 
open  or  notorious. 

3.  The  mere  casual  cutting  of  the  wood  on  the  land  and 
passing  over  it  back  and  forth  are  not  sufficient  to  consti- 
tute that  open  and  notorious  possession  of  wild  or  unin- 
closed  land  requisite  as  an  element  of  adverse  holding 
sufficient  to  defeat  the  legal  title  evidenced  by  the  sheriff's 
deed.  For  these  reasons,  if  for  no  other,  the  claim  of  title 
by  adverse  possession  in  the  plaintiff  must  fail.    We  con- 
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elude  that  the  sheriff's  deed  was  sufficient  in  law  to  pass 
the  legal  title,  in  addition  to  the  equitable  title,  which  had 
already  passed  by  virtue  of  a  foreclosure  and  sale,  and 
that  under  the  circumstances  of  this  land  being  wild  and 
uninclosed,  the  deed  conveying  the  legal  title  drew  after  it 
possession  in  defendant's  grantor  as  against  any  showing 
of  adverse  possession  on  the  part  of  the  plaintiff  dis- 
closed by  the  testimony:  Svnft  v.  MtUkey,  14  Or.  59  (12 
Pac.  76) ;  Altschul  v.  O'Neill,  35  Or.  202  (58  Pac.  95). 

Having  determined  that  the  sheriff's  deed  to  defend- 
ant's grantor  was  effectual  to  pass  the  legal  title  and  draw 
after  it  the  possession  of  the  premises  in  question,  it  is 
unnecessary  to  consider  the  offer  of  the  plaintiff  made  in 
her  reply  to  redeem  the  land  from  the  lien  of  the  original 
mortgage.  That  privilege  was  afforded  in  the  regular 
course  of  the  foreclosure  suit,  but  was  allowed  to  lapse. 
A  court  of  equity,  following  tlie  law,  as  the  maxim  teaches 
cannot  now  resurrect  that  lost  privilege,  at  least  without  a 
better  showing  than  the  mere  fluctuation  of  land  values. 

These  considerations  lead  to  the  conclusion  that  the 
defendant  is  the  owner  in  fee  simple  and  entitled  to  the 
possession  of  the  land  in  question.  The  decree  of  the 
court  below  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 


Submitted  on  briefs  September  13,  decided  December  6,  1910,  rehearing 

denied  January  17,  1911. 

SNYDEA  V.  HABBINOTON. 

[112  Pac.  6.] 

Partnership — Death  of  Partner — Fraud  op  Survivor — Evidence. 

1.  Circumstantial  evidence  in  a  suit  by  one,  as  executrix  of  a  deceased 
partner  and  as  administratrix  of  the  partnership  estate,  against  H.,  the 
surviving  partner,  and  E.,  to  recover  the  partnership  estate,  held,  sufficient 
to  overcome  the  testimony  of  defendants,  and  to  prove  fraudulent  con- 
spiracy between  defendants  in  the  transfer  to  E.  of  property,  which  the 
partnership  estate  held  under  a  conditional  sale  in  the  form  of  a  lease  to 
the  partnership. 
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Partnership  —  Acts  op  Surviving  Partner  —  Bbnbpits  Inuring  to 
Estate. 

2.  Every  advantag^e  or  waiver  which  the  surviving  partner  secures  by 
his  exercise  of  control  de  son  tort  over  the  partnership  estate  inures  to  the 
benefit  of  the  estate,  and  not  to  him  personally. 

From  Jackson :    Hiero  K.  Hanna,  Judge. 

Statement  by  Mr.  Justice  McBride. 

This  is  a  suit  by  Frances  M.  Snyder,  as  executrix  of  the 
estate  of  Victor  E.  Snyder,  deceased,  and  as  administra- 
trix of  the  partnership  estate  of  Snyder  &  Co.,  against 
John  Harrington,  surviving  partner  of  the  partnership 
estate  of  Snyder  &  Co.,  and  J.  Ehwegen.  The  facts,  as 
brought  out  at  the  trial,  are  as  follows: 

On  May  15,  1905,  defendant  Harrington,  and  Victor  E. 
Snyder,  plaintiff's  testator,  became  partners  in  the  saloon 
business,  which  was  carried  on  in  a  building  known  as 
the  "Office  Cafe,"  in  Medford,  Oregon,  under  the  Arm 
name  of  Snyder  &  Harrington.  Snyder  was  an  active 
partner  in  the  business  until  February  5,  1907,  when  he 
was  attacked  with  an  illness  of  which  he  died  on  the  17th 
of  the  same  month.  Plaintiff  was  appointed  executrix  of 
his  estate  and  became  administratrix  of  the  partnership 
estate  of  Snyder  &  Harrington.  After  her  appointment 
she  demanded  possession  of  the  partnership  estate,  for  the 
purpose  of  administration,  and,  upon  Harrington's  refusal 
to  surrender  the  same,  obtained  an  order  from  the  probate 
court  directing  him  to  surrender  possession.  Upon  being 
served  with  this  order,  Harrington  brought  suit  against 
the  executrix  to  enjoin  her  from  interfering  with  his  pos- 
session, alleging  that  the  estate  owned  only  an  interest  in 
the  profits  of  the  business,  and  praying  for  an  accounting 
for  profits.  Issue  was  joined  and  a  trial  had  on  July  1, 
1907,  and  was  decided  on  November  30,  1907.  In  the 
meantime,  Harrington  held  possession  of  the  property  and 
carried  on  the  business.  The  court  found  that  Snyder,  at 
his  death,  was  an  equal  partner,  and  that  since  that  time 
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his  estate  has  been  a  half  owner  m  the  saloon,  fixtures, 
and  business.  The  court  also  vacated  the  injunction  order, 
leaving  the  matter  in  the  same  condition  that  it  was  when 
the  order  of  the  probate  court  was  made,  nearly  two  years 
before.  Harrington  was  again  served  with  the  order  of 
the  county  court,  requiring  him  to  turn  over  the  property 
to  the  executor.  He  declined  to  do  so  and  was  committed 
to  jail  for  contempt,  where  he  remained  for  about  30  days, 
until  discharged  upon  habeas  corpus  proceedings.  On 
February  1,  1909,  Harrington  notified  the  executrix  that 
he  would  surrender  possession  of  the  partnership  prop- 
erty ;  but,  when  an  attempt  was  made  on  that  date  to  take 
possession,  one  E.  W.  Carver,  the  barkeeper  of  Harring- 
ton, notified  the  agent  of  the  executrix  that  he  held  posses- 
sion of  the  fixtures  as  agent  of  Ehwegen,  while  Harring- 
ton falsely  claimed  that  the  lease  under  which  Snyder  & 
Harrington  had  held  the  building  had  expired,  and  that 
he  held  possession  under  a  new  lease  to  himself,  and 
ordered  that  what  he  admitted  to  be  partnership  property 
should  be  forthwith  removed.  Ehwegen's  claim  of  title  to 
the  bar  and  fixtures  is  based  upon  the  following  state  of 
facts:  The  bar  and  fixtures  were  originally  procured 
from  the  Brunswick-Balke-Collender  Company,  upon  a 
conditional  sale  or  lease  contract,  whereby  the  Brunswick- 
Balke-Collender  Company,  in  consideration  of  the  pay- 
ment to  them  of  $500  in  cash,  and  the  further  agreement 
by  the  purchasers  to  pay  them  the  sum  of  $1,500  in 
monthly  cash  payments  of  $100  each,  and  a  final  payment 
of  $40,  the  whole  to  be  paid  within  16  months  from  April 
10,  1905,  leased  the  property  to  the  purchasers,  retaining 
title  in  itself,  with  the  right  to  demand  and  take  posses- 
sion of  the  same  upon  default  of  any  of  the  payments,  or 
at  any  time  when  it  should  deem  necessary  to  do  so,  in 
order  to  protect  itself  against  loss.  The  company  further 
agreed  that,  upon  payment  of  the  sums  above  mentioned, 
according  to  the  agreement,  it  would  sell  the  property  to 
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tne  lessees  for  the  sum  of  $61.  Thereafter,  on  January  2, 
1907,  the  contract  was  assigned  to  the  Northern  Brewing: 
Company,  with  whom  Snyder  &  Company  were  doing 
business,  by  the  Brunswick-Balke-CoUender  Company.  At 
the  request  of  Snyder  &  Company  the  brewing  company 
advanced  the  sum  of  $401,  being  the  amount  yet  unpaid 
on  the  agreement,  which  was  charged  against  Snyder  & 
Company  on  the  books  of  the  brewing  company,  and  there 
referred  to  in  the  account  of  "Bills  Receivable,"  as  a  note 
of  Snyder  &  Company.  On  August  15, 1907,  at  the  request 
of  Harrington  and  upon  the  pajrment  by  him  of  $401,  the 
amount  due  on  the  agreement,  and  $200  of  an  overdue  bill 
for  beer,  the  brewing  company  made  an  assignment  of  the 
agreement  in  the  following  words : 


'Portland,  Oregon,  Aug.  15,  1907. 
'Received  from  John  Harrington,  four  hundred  and 
one  dollars  in  consideration  of  which  within  lease  is 
hereby  transferred.  The  Northern  Brewing  Co." 

This  assignment,  not  being  satisfactory  to  Ehwegen, 
who  claims  to  have  advanced  the  money,  was  returned  to 
the  brewery  company,  who  interlined  it  so  that  it  now 
reads  as  follows : 

"Received  from  John  Harrington,  for  J.  Ehwegen,  four 
hundred  and  one  dollars,  in  consideration  whereof  within 
lease  is  hereby  transferred  to  said  Ehwegen." 

Ehwegen  and  Harrington  testified,  in  substance,  that 
the  latter,  finding  himself  unable  to  use  the  beer  of  the 
brewery  company  profitably  in  his  business,  and  the  pay- 
ments on  the  lease  being  overdue,  as  well  as  a  balance  of 
$200,  owing  to  the  brewery  company,  for  beer,  applied  to 
Ehwegen  to  take  up  this  lease,  which  the  brewing  com- 
pany would  not  assign  until  the  arrearage  of  $200  was 
also  paid;  that  thereupon  Ehwegen  advanced  the  $600 
necessary  to  secure  the  transfer,  charging  himself  with 
the  amount  and  agreeing  that  Harrington  should  have  the 
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use  of  the  bar  without  rent  so  long  as  he  continued  to 
purchase  the  beer  of  Ehwegen.  The  circuit  court  found 
for  the  defendant  and  dismissed  the  suit.  Plaintiff  appeals. 
Other  facts  will  be  stated  in  the  opinion.         Reversed. 

Submitted  in  briefs  without  argument  under  the  pro- 
viso of  Rule  16  of  the  Supreme  Court:  50  Or.  580  (91 
Pac.  viii.) 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  W.  E.  Phipps,  Mr.  WiUiam  I.  Vawter,  and  Mr.  Porter 
J.  Neff. 

For  respondents  there  was  a  brief  over  the  names  of 
Mr.  Robert  G.  Smith,  Mr.  E.  E.  KeUey,  Mr.  Hiero  K. 
Hanna,  Jr.,  and  Messrs.  Colvig  &  Reames. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1.  The  testimony  in  this  case  indicates  a  determined 
and  systematic  attempt  on  the  part  of  defendant  Harring- 
ton to  defraud  and  rob  his  deceased  partner's  estate.  The 
venerable  judge  of  the  court  below  used  this  language  in 
his  findings  of  fact : 

"There  are  some  circumstances  attending  the  transfer 
of  the  above-described  property  to  the  defendant  Ehwegen 
that  tend  to  support  the  averments  of  conspiracy  and 
fraud  set  out  in  plaintiff's  complaint,  but  not  sufficient  to 
overcome  the  positive  and  sworn  evidence  of  both  the 
defendants,  and  no  conspiracy  of  fraud  is  found." 

We  are  of  the  opinion  that  there  is  sufficient  circum- 
stantial evidence  to  overcome  the  sworn  testimony  of  the 
defendants,  and,  therefore  that  fraud  and  conspiracy  is 
proved. 

2.  As  to  Harrington,  his  denial  of  the  partnership, 
refusal  to  account,  under  the  pretext  that  his  books  had 
been  stolen,  and  his  whole  conduct,  satisfy  us  that  he  is 
utterly  unworthy  of  credit.  It  seems  absolutely  improb- 
able that  he  would  enter  into  a  contract  to  convey,  entirely, 
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property  worth  $3,200  for  the  sum  of  $600.  Upon  its  face 
the  transaction  is  unreasonable.  The  assertion  that  he 
was  without  money  to  meet  the  payments  and  went  to 
Ehwegen  on  that  account  does  not  comport  with  a  previ- 
ous affidavit  made  by  him,  that  the  profits  of  the  business 
were  probably  $10  per  day ;  and  his  story  about  the  loss  or 
theft  of  his  books,  and  his  consequent  inability  to  give  an 
accurate  account  of  the  condition  of  his  business,  does  not 
impress  the  court  with  its  truth.  Whether  Ehwegen 
advanced  the  $600  or  not,  we  are  convinced  that  he  took 
the  assignment  in  trust  for  Harrington.  The  $600,  which 
he  claims  to  have  advanced,  was  not  paid  to  the  Northern 
Brewing  Company,  but  to  Harrington,  and  by  him  to  the 
brewery  company.  The  original  assignment  made  no 
mention  of  Ehwegen,  as  assignee,  which  indicates  that 
nothing  of  the  kind  was  contemplated  by  Harrington 
when  he  paid  the  money,  and  that  the  subsequent  inter- 
lineation of  Ehwegen's  name  was  probably  an  after- 
thought. The  bar  remained  in  Harrington's  possession 
and  control,  and,  indeed,  there  was  no  legal  way  for 
Ehwegen  to  get  control  of  it,  except  to  seize  it  under  the 
provision  of  his  lease,  which  he  waived  by  agreeing  that 
Harrington  should  use  it  so  long  as  he  purchased  Ehwe- 
gen's  beer.  Harrington,  being  a  mere  intruder  upon  the 
partnership  estate  and  premises,  could  make  no  contract 
giving  Ehwegen  title  or  right  of  possession,  and  every 
advantage  or  waiver  secured  by  him,  by  his  exercise  of 
control  over  the  estate  de  son  tort,  inured  to  the  benefit  of 
the  estate  and  not  to  him.  We  cannot,  in  view  of  these 
and  other  circumstances  indicating  fraudulent  collusion 
between  Harrington  arid  Ehwegen,  permit  the  estate  or 
'  he  widow  of  the  defendant  to  be  juggled  out  of  this  entire 
property.  We  go  far  enough  when  we  permit  Ehwegen  to 
have  a  lien  upon  it  for  the  $600,  which  he  says  he 
advanced,  and  which  possibly  may  have  preserved  the 
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property  from  legitimate  seizure,  though  technically  only 
$401  and  interest  were  actually  due. 

In  addition  to  this,  as  to  Harrington,  we  think  the  evi- 
dence indicates  that  he  has  consumed  a  large  amount  of 
the  finn's  assets  and  profits  of  the  business,  but,  the 
amount  being  indefinite,  we  fix  it  at  a  minimum  of  $700, 
and  require  him  to  pay  that  sum  to  the  executrix.  The 
lease  having  expired  since  this  suit  was  begun,  we  make 
no  order  as  to  that,  except  that  plaintiff  be  allowed  free 
access  to  the  premises  for  20  days  for  the  purpose  of 
removing  the  bar  and  fixtures. 

Judgment  reversed.  Reversed. 


Argued  January  5,  decided  January  17,  1911. 

ULMEN  V.  TOWN  OF  MT.  ANGEL. 

[112  Pac.  629.] 

Municipal  Corporations — ^Discharge  of  Sewage — Injunction — "Sew- 
age." 

1.  A  city  constructed  an  underground  tile  drain  that  collected  surface 

water  and  drainage  from  houses,  which  ran  from  the  drain  into  an  open 
ditch  and  thence  into  a  gully  near  the  comer  of  plaintiff's  residence  prop- 
erty, which  was  low  ground.  The  water  in  plaintiff's  well,  which  was 
within  16  feet  of  the  gully,  was  affected  by  the  condition  of  the  water  in 
the  ditch.  Heldf  that  water  Is  sewage,  and  the  city  may  be  enjoined  from 
discharging  it  into  the  gully,  although  the  water  in  plaintiff's  well  at  its 
best  is  not  good. 

Municipal  Corporations — Discharge  of  Sewage — Prescriptive  Right. 

2.  The  convenience  of  the  public  will  not  authorize  a  city  to  direct 
surface  or  otht^r  waters  in  a  public  sewer  or  drain  and  empty  them  upon 
the  land  of  an  individual  to  his  injury,  and  the  right  to  do  so  cannot  be 
acquired  by  prescription. 

From  Marion :    William  Galloway,  Judge. 

This  is  a  suit  by  Anna  Ulmen  against  the  Town  of  Mt. 
Angel,  a  municipal  corporation,  to  enjoin  the  defendant 
from  draining  certain  streets  into  a  gully  which  extends 
along  plaintiff's  residence  property.  A  decree  was  ren- 
dered by  the  trial  court  in  favor  of  plaintiff  and  defend- 
ant appeals.  Affirmed. 
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For  appellant  there  was  a  brief  with  oral  arguments  by- 
Mr.  John  A.  Carson  and  Mr.  Thomas  Brorvn. 

For  respondent  there  was  a  brief  over  the  name  of 
Messrs.  Ranch  &  Seitz,  with  an  oral  argument  by  Mr.  M. 
A.  Seitz. 

Opinion  by  Mr.  Chief  Justice  Eakin. 

1.  It  appears  from  the  evidence  that  a  gully,  formed  by 
surface  water,  extending  westerly  through  the  southern 
part  of  the  town  of  Mt.  Angel,  drains  that  portion  lying 
south  and  east  of  the  corner  of  College  and  Main  streets, 
together  with  other  ground.  It  crosses  Main  Street  about 
1,000  feet  southerly  from  said  street  comer,  and  passes 
westerly  along  the  north  line  of  plaintiffs  lot,  which  is 
100  feet  wide,  north  and  south,  and  330  feet,  east  and 
west,  on  the  west  side  of,  and  adjacent  to.  Main  Street, 
The  course  of  that  street  is  N.  21'  54'  E.,  and  the  South- 
ern Pacific  Railroad  crosses  it  in  a  course  a  little  west  of 
north  near  the  intersection  of  Church  Street ;  Charles  and 
College  streets  being  next  north  of  Church,  extending 
east  and  west.  In  the  summer  of  1908  the  defendant 
town  constructed  a  tile  drain,  about  10  inches  in  diameter 
and  four  or  five  feet  under  the  surface,  commencing  on 
the  north  side  of  Charles  Street  some  distance  east  of 
Main  Street,  and  extending  westerly  to  Main,  thence 
southerly  on  the  east  side  of  Main  Street  to  a  point  within 
60  feet  of  the  gully,  and  thence  by  an  open  ditch  to  the 
gully  near  the  northeast  corner  of  plaintiff's  property. 
The  drainage  on  Charles  Street  into  the  tile  extends  from 
a  point  700  feet  east  of  Main  Street,  and  the  witness 
Zollner,  when  asked,  "if  that  is  all  the  water  from  any 
of  the  streets  conducted  into  the  tile,"  answered :  "Most 
of  the  streets."  Much  of  the  business  part  of  the  town  is 
situated  on  the  east  side  of  Main  Street  and  extending 
east  on  Charles  Street;  there  being  as  many  as  14  or  15 
business  houses  in  that  vicinity  mentioned  incidentally 
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in  the  evidence.  There  is  also  a  creamery  in  that  neigh- 
borhood, which  is  drained  into  the  tile  on  Main  Street. 
Plaintiff's  property  is  low  ground,  described  by  some  wit- 
nesses as  a  swale,  the  well  thereon  being  within  16  feet 
of  the  gully  or  ditch  on  the  north  line,  and  the  evidence 
tends  to  show  that  the  water  in  the  well  is,  to  some  extent, 
affected  by  the  conditions  of  the  water  in  the  ditch ;  that, 
when  the  water  in  the  ditch  is  discolored,  it  is  also  dis- 
colored in  the  well.  One  witness  testifies  that  in  the  sum- 
mer there  is  no  water  in  the  gully  at  all;  that  since  this 
tile  drain  was  laid  the  surface  water  is  dark,  and  does 
not  flow  entirely  through  the  ditch  at  first,  but  is  absorbed 
by  the  dry  ground,  some  description  being  given  of  the 
character  of  offal  going  into  the  drain,  both  from  the 
streets  and  buildings,  also  the  creamery;  that  there  is  a 
bad  odor  from  the  water  in  the  gully,  noticeable  upon  the 
street,  as  well  as  at  plaintiff's  residence,  and  from  the 
water  in  the  well.  One  of  defendant's  witnesses,  when 
asked  by  counsel  if  there  were  any  impurities  put  into 
the  drain  by  authority  of  the  town,  says: 

"Of  course,  when  there  is  a  heavy  rain,  the  water  is  not 
clean.    Everybody  knows  that." 

Another  says: 

"Several  years  back  there  was  a  closet  run  out  in  the 
street.  We  made  them  change  that.  There  was  a  smell 
when  walking  along  the  sidewalk.  We  got  them  to  make 
a  change." 

It  is  very  evident  that  in  a  town  of  that  size  there  will 
be  a  much  greater  quantity  of  water  drained  off  the 
streets  and  through  the  ground  than  is  caused  by  rain 
and  snowfall,  and  that  it  carries  with  it  a  very  different 
quality  of  water.  Every  building  must  have  a  water  sup- 
ply, either  from  a  well  or  by  a  method  provided  by  the 
city,  the  great  bulk  of  which  is  used  for  cleansing  pur- 
poses.    Much  of  it  goes  directly  into  the  drain,  which, 
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with  the  rainfall,  carries  all  kinds  of  filth  and  impurities 
from  the  surface  of  the  streets,  as  well  as  underground 
drainage,  which  is  equally  polluting,  into  the  drain  tile, 
and,  when  cast  upon  the  surface  of  a  dry  gully  or  into 
a  small  or  sluggish  stream,  necessarily  creates  a  nuis- 
ance, and  is  a  menace  to  the  health,  comfort,  and  con- 
venience of  those  residing  in  its  vicinity  and  of  the  pub- 
lic generally,  and  we  think  the  findings  of  fact  made  by 
the  trial  court  are  fully  sustained  by  the  evidence :  Gk)uld, 
Waters,  §  546. 

Defendant's  principal  contention  is  that  the  drainage 
is  not  sewage,  but  ordinary  surface  drainage  unaffected 
by  the  fact  that  it  is  from  the  streets  of  the  town.  It  is 
immaterial  by  what  name  it  is  called.  If  the  water  is 
polluted  by  the  filth  from  the  buildings  and  streets,  it  may 
well  be  called  "sewage."  The  Universal  Dictionary  says 
"sewage"  includes  the  water  by  which  the  foul  matter 
which  passes  through  the  drains,  conduits,  or  sewers  of 
a  town,  is  carried  off,  the  waste  water  of  baths,  wash- 
houses,  and  other  domestic  operations,  and  of  the  greater 
part  of  the  surface  drainage  of  the  area  drained. 

2.  Joyce,  Nuisance,  at  sections  284-286,  discusses  the 

rights  and  liabilities  of  municipal  bodies  in  the  deposit 

of  sewage  or  any  polluted  drainage,  and  is  to  the  effect 

that  it  cannot  so  deposit  such  pollutions  as  to  create  a 

public  or  private  nuisance.    The  corporation  is  liable  if, 

without  authority  of  law,  it  collects    surface    or    other 

waters  in  a  public  sewer  or  drain  and  empties  them  upon 

the  land  of  an  individual  to  his  injury,  either  immediately 

or  by  the  force  of  gravitation.    Gould,  Waters,  §  262.    At 

section  546  Mr.  Gould  says: 

"If  any  nuisance  of  this  kind  be  shown,  though  caus- 
ing inconsiderable  damage,  equity  will  enjoin  its  con- 
tinuance. *  *  The  inconvenience  is  one  of  the  public's 
own  creation,  and  should  be  borne  by  it  rather  than 
the  individual." 
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And  the  convenience  of  the  public  will  not  be  con- 
sidered. So  also  the  right  to  maintain  a  nuisance  can- 
not be  acquired  by  prescription:  People  v.  Gold  Run 
Ditch  &  Mining  Co.,  66  Cal.  138  (4  Pac.  1152:  56  Am. 
Rep.  80). 

Some  proof  was  offered  tending  to  show  that  the  water 
from  plaintiff's  well  at  its  best  is  not  good,  but,  if  so,  that 
fact  would  constitute  no  excuse  for  the  town  to  discharge 
its  drainage  on  her  property  and  make  it  worse. 

It  is  the  duty  of  the  town  to  dispose  of  its  drainage 
in  some  manner  that  will  not  create  a  nuisance  to  indi- 
viduals or  the  public,  and  the  decree  will  be  affirmed. 

Affirmed. 


Argrued  January  4,  decided  January  17,  1911. 

SMITH  V.  POLK  COUNTY. 

[112  Pac.  715.] 

Counties — County  Warrants — Limitations. 

1.  The  statute  directing  the  publication  of  notice  that  unpaid  county 
warrants  which  have  been  Issued  more  than  seven  years  must  be  presented 
for  payment  within  60  days,  or  they  will  be  canceled,  creates  a  special 
limitation,  which  does  not  begin  to  run  until  the  publication  has  been  made. 

Counties — Warrants — Nature  of  Instrument. 

2.  A  warrant  drawn  in  favor  of  a  claimant  whose  claim  against  a 
county  has  been  audited  by  the  county  court  is  a  non-negotiable  Instrument 
payable  on  demand  so  far  as  it  is  subject  to  defenses  In  the  hands  of  an 
innocent  person. 

Counties — Warrants — Actions. 

3.  A  county  warrant  is  payable  on  demand,  and,  when  a  request  for 
payment  Is  made  to  the  proper  party  and  payment  has  not  been  made,  an 
action  lies  on  it,  in  the  absence  of  a  statute  to  the  contrary. 

Limitation  of  Actions — County  Warrants — Actions — Limitations. 

4.  Sections  2898-2900,  L.  O.  L.,  providing  for  the  publication  of  notice 
for  presentation  of  unpaid  county  warrants  which  have  been  Issued  more 
than  seven  years,  or  they  will  be  canceled  If  not  presented  within  60  days, 
and  Section  2959,  requiring  the  county  treasurer  to  pay  county  warrants  on 
presentation,  and  providing  that,  where  there  are  no  funds  In  the  treasury, 
he  shall  indorse  on  the  warrant  "Not  paid  for  want  of  funds,"  the  date  of 
presentation,  and  his  signature,  whereupon  the  warrant  shall  draw  legal 
interest  until  notice  is  given  by  publication  that  there  are  funds  to  redeem 
it.  take  a  county  warrant  conttilning  the  indorsement  of  the  treasurer  out 
of  the  class  of  liabilities  designated  in  Section  6,  declaring  that  an  action 
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on  a  contract  must  be  commenced  within  6  years  after  the  accruaJ  of  the 
action,  and  make  the  limitation  of  6  years  begrin  with  the  publication  of  the 
notice,  and  a  cause  of  action  on  such  a  warrant  Is  not  barred  until  the 
expiration  of  the  60  days  after  publication  of  the  notice. 

Appeal  and  Error — Disposition  of  Case  on  Appeal- 
5.  Where  the  facts  as  found  by  the  trial  court  are  not  controverted,  the 
Supreme  Court,  on  appeal  from  an  erroneous  Judgment,  will  remand  the 
case,  with  directions  to  correct  the  conclusions  of  law,  and  render  proper 
judgment. 

From  Polk :    George  H.  Burnett,  Judge. 

Statement  by  Mr.  Justice  Moore. 

This  is  an  action  by  J.  B.  Smith  against  Polk  County 
to  recover  money.  The  complaint  alleges,  in  effect,  that 
defendant  is  a  qitasi  corporation;  that  plaintiff  is  the 
owner  of  twenty  warrants  for  the  payment  of  money, 
duly  issued  by  the  county  court  of  the  defendant,  giving 
the  number  of  each,  and  stating  when,  to  whom,  and  for 
what  sum  it  was  issued,  when  indorsed,  "Not  paid  for 
want  of  funds,"  and  when  notice  was  given  of  the  pos- 
ession  of  money  for  the  payment  thereof,  the  first  publi- 
cation being  January  20,  1901,  and  the  last  August  30th 
of  that  year ;  that  by  inadvertence  each  of  the  warrants 
had  been  lost  and  could  not  be  found ;  that  none  of  them 
nor  any  part  thereof  had  been  paid;  that  plaintiff  pre- 
sented to  such  county  court  at  its  term  in  September, 
1908,  a  verified  petition,  setting  forth  the  facts  herein- 
before stated,  and  prayed  that  in  lieu  of  the  original 
county  orders  duplicates  thereof  might  be  issued  and  the 
amounts  due  thereon  paid  to  him,  which  application  was 
denied ;  that  such  court  had  never  caused  to  be  published 
any  notice;  that,  unless  these  warrants  were  presented 
for  liquidation,  each  would  be  canceled  and  payment 
thereof  refused.  Judgment  was  demanded  for  $877.25, 
the  face  value  of  the  warrants,  and  legal  interest  on  each 
from  the  time  it  was  indorsed,  "Not  paid  for  want  of 
funds,"  until  notice  was  published  that  money  was  on 
hand  to  discharge  it.  The  cause  was  tried  without  the 
intervention  of  a  jury,  and  from  the  evidence  received 
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findings  of  fact  were  made  conformable  to  the  averments 
of  the  complaint.  As  conclusions  of  law,  however,  it 
was  determined  that  the  cause  of  action  accrued  when 
notice  was  published  that  there  was  on  hand  money  with 
which  to  pay  the  warrants,  and,  as  this  action  was  not 
instituted  until  November  10,  1908,  it  was  not  commenced 
within  the  time  limited ;  that  the  statute  authorizing  the 
publication  of  notice  that,  if  county  warrants  were  not 
presented  for  payment  within  60  days,  they  would  be 
canceled,  afforded  a  cumulative  remedy  which  could  be 
invoked  only  by  a  county  court;  and  that  the  failure  to 
give  such  notice  did  not  preclude  the  defendant  from 
interposing  the  statute  of  limitations  as  a  bar  to  the  main- 
tenance of  the  action.  Based  on  these  findings  the  action 
was  dismissed,  from  which  judgment  plaintiff  appeals. 

Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Sibley  &  Edkin  with  an  oral  argument  by  Afr. 
Joseph  E.  Sibley. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary,  district  attorney,  and  Mr.  Walter 
C.  Winslow,  deputy  district  attorney,  with  an  oral  argu- 
ment by  Mr.  Winslow. 

Mr.  Justice  Moore  delivered  the  opinion  of  the  court. 

1.  It  is  argued  by  plaintiff's  counsel  that  the  statute 
directing  notice  to  be  published  that  all  unpaid  county 
warrants  which  have  been  issued  more  than  seven  years 
must  be  presented  for  payment  within  60  days,  or  they 
will  be  canceled,  is  a  special  limitation,  which  does  not 
begin  to  run  until  the  publication  has  been  made,  and  that 
as  no  such  notice  was  given  respecting  the  county  war- 
rants involved  herein,  the  conclusions  of  law  stated  are 
not  deducible  from  the  facts  found,  and,  such  being  the 
case,  the  judgment  is  erroneous. 
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The  provisions  of  the  statute  which  were  held  to  fur- 
nish an  auxiliary  remedy  that  could  be  invoked  only  by 
a  county  court  are,  so  far  as  considered  material,  as 
follows : 

"At  the  last  regular  term  of  the  county  court  preced- 
ing the  first  day  of  July  in  each  year,  in  each  county  in 
this  State,  the  county  clerk  shall  certify  to  said  court  a 
list  of  all  warrants  which  were  issued  more  than  seven 
years  prior  to  the  first  day  of  July  of  that  year,  and 
which  have  not  been  paid,  stating  the  amount  of  each 
of  such  warrants,  to  whom  issued,  and  date  of  issuance." 
Section  2898,  L.  O.  L. 

"The  court  shall  thereupon  cause  to  be  published  in 
some  newspaper  published  in  the  county  and  having  a 
general  circulation  therein,  or  if  no  paper  is  published 
in  the  county,  in  some  paper  published  in  the  State  and 
having  a  general  circulation  in  the  county,  a  notice  that  if 
said  warrants  are  not  presented  for  payment  within 
sixty  days  from  said  first  day  of  July  they  will  be  can- 
celed, and  payment  thereof  refused."  Section  2899, 
L.  O.  L. 

"At  the  first  regular  term  of  the  county  court  in  each 
county  after  the  expiration  of  said  sixty  days  from  July 
first  of  each  year  the  county  court  shall  make  an  order 
that  all  such  warrants  which  have  not  been  so  presented 
for  payment,  describing  them,  shall  be  canceled ;  and  the 
clerk  shall  also  collect  together  all  other  county  warrants 
which  have  been  issued  by  order  of  the  county  court, 
and  which  are  still  remaining  in  his  hands  and  unclaimed, 
and  in  the  presence  of  the  county  court  shall  cancel  all 
of  such  warrants  as  were  issued  more  than  seven  years 
prior  to  the  first  day  of  July  of  that  year,  and  thereafter 
no  such  warrant  shall  be  paid,  nor  shall  the  amount 
thereof  be  computed  in  any  estimation  or  computation  of 
county  finances."    Section  2900,  L.  O.  L. 

Another  provision  of  the  statute  imposes  on  a  county 
treasurer  the  duty  to  pay  all  county  warrants  when  pre- 
sented to  him,  but,  if  there  be  in  the  treasury  no  funds 
for  that  purpose  when  such  an  obligation  is  tendered, 
he  is  required  to  indorse  thereon,  "Not  paid  for  want  of 
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funds,"  the  date  of  presentation,  and  his  signature, 
whereupon  the  warrant  shall  thereafter  draw  legal  inter- 
est until  notice  is  given  by  publication  that  there  are 
funds  on  hand  to  redeem  such  outstanding  orders.  Sec- 
tion 2959,  L.  0.  L. 

Construing  the  clause  last  adverted  to  in  connection 
with  another  provision  of  the  code,  that  an  action  on  a 
contract  or  liability,  express  or  implied,  must  be  com- 
menced within  six  years  after  the  cause  of  action  accrued 
(Section  6,  L.  O.  L.),  the  conclusion  was  reached  that, 
since  more  than  that  time  had  elapsed  after  publishing 
notices  that  there  were  on  hand  funds  with  which  to  dis- 
charge all  the  warrants  mentioned  in  the  complaint 
before  this  action  was  begun,  it  was  not  commenced 
in  proper  time  and  the  statute  of  limitations  invoked 
by  defendant  constituted  a  bar  to  any  recovery.  This 
conclusion  necessarily  results  from  a  construction  of  the 
provisions  of  law  applicable  to  the  limitation  of  actions 
that  are  appropriate  to  the  class  of  obligations  involved 
herein  (Sections  6,  2959,  L.  O.  L.),  and  is  controlling 
unless  an  interpretation  in  connection  with  such  enact- 
ments of  the  clauses  of  the  statute  first  quoted  (Sections 
2898-2900,  L.  O.  L.)  warrants  the  determination  of  a 
different  limitation,  and  demands,  as  a  condition  pre- 
cedent to  the  termination  of  the  right  to  a  recovery  of  the 
amount  of  unpaid  county  warrants  that  have  been  issued 
more  than  seven  years,  the  publication  of  a  notice  that 
unless  within  60  days  such  warrants  are  presented  for 
payment  they  will  be  canceled.  No  declaration  is  made 
in  the  statute  last  noted  that,  if  county  warrants  of  the 
kind  specified  are  presented  for  payment  within  the  60 
days  specified,  they  will  be  discharged,  but  the  payment 
thereof  is  necessarily  implied,  for  it  would  be  idle  cere- 
mony to  request  the  presentation  of  county  warrants  if 
no  payment  on  account  thereof  were  to  be  made. 
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2.  In  this  State,  when  a  claim  of  indebtedness  is 
asserted  by  any  person  against  a  county,  the  county  court 
thereof  is  required  to  audit  the  demand,  and,  if  approved, 
to  enter  in  the  journal  of  the  transaction  of  county  busi- 
ness an  order  to  that  effect,  whereupon  the  county  clerk 
is  required  to  draw  a  warrant  in  favor  of  the  claimant 
directing:  the  county  treasurer  to  pay  to  the  party  named, 
or  bearer,  the  sum  of  money  so  allowed.  The  warrant 
so  far  as  being  subject  to  defenses  in  the  hands  of  an 
innocent  party,  is  nothing  more  than  a  nonnegotiable 
instrument  payable  on  demand.  Dillon,  Mu.  Corp.  (4  ed.) 
§  503;  Daniel,  Neg.  Ins.  (5  ed.)  §  427.  If  not  paid  when 
presented,  a  county  warrant  draws  legal  interest  from 
the  time  it  is  indorsed,  "Not  paid  for  want  of  funds," 
until  published  notice  is  given  that  there  is  on  hand 
money  with  which  to  discharge  the  obligation.  Section 
2959,  L.  0.  L.  If  the  ordinary  limitation  (Section  6, 
L.  0.  L.)  controls  the  justification  of  an  action  on  such 
paper,  it  would  necessarily  follow  that,  if  the  required 
notice  were  not  given  within  six  years  after  the  indorse- 
ment of  "Not  paid  for  want  of  funds"  was  made,  no 
recovery  could  legally  be  had  in  the  action  instituted  for 
that  purpose,  because  the  statute  has  fully  run,  for  as  we 
view  the  question  an  action  could  be  maintained  against 
a  county  when  upon  presentation  of  a  warrant  no  money 
was  in  the  possession  of  the  county  treasurer  to  dis- 
charge it. 

3.  A  county  warrant  is  made  payable  on  demand,  and, 
when  request  has  been  made  by  the  proper  party  for  the 
sum  of  money  evidenced  thereby  and  pa3rment  is  not 
made,  an  action  could  be  maintained  on  the  instrument: 
Goldsmith  v.  Baker  City,  31  Or.  249  (49  Pac.  978).  The 
cause  of  action  on  a  county  warrant  accrues  when  demand 
is  made  for  its  pajrment. 

4.  Evidently,  in  order  to  avoid  the  imposition  of  costs 
and  expenses  which  such  actions  would  necessarily  entail, 
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the  statute  wisely  provides  that  a  county  warrant  when 
indorsed  as  hereinbefore  set  out  shall  draw  interest  until 
notice  is  published  that  money  is  on  hand  with  which 
to  pay  such  outstanding  orders.  Here  is  an  evident  inten- 
tion of  the  legislative  assembly  to  take  this  kind  of  obli- 
gations out  of  the  class  of  contracts  or  liabilities  desig- 
nated in  the  ordinary  restrictions  governing  the  main- 
tenance of  actions  (Section  6,  L.  0.  L.),  and  to  make 
the  limitation  of  six  years  begin  with  the  publication  of 
such  notice.  As  the  law  (Section  2959,  L.  O.  L.)  mani- 
fests a  purpose  thus  to  extend  the  limitation,  as  to  county 
warrants  which  have  been  indorsed,  "Not  paid  for  want 
of  funds,"  until  notice  is  given  that  there  is  money  on 
hand  with  which  to  discharge  them,  so,  too,  in  our  opin- 
ion, the  enactment  (Sections  2898-2900,  L.  O.  L.)  evi- 
dences a  design  further  to  continue  the  limitation  until 
notice  is  published  that  unpaid  warrants,  which  have  been 
issued  more  than  seven  years,  must  be  presented  for 
payment  within  60  days,  and  that  a  cause  of  action  as 
to  such  obligations  is  not  barred  until  the  expiration  of 
the  days  specified.  Construing  the  provision  last  noted 
in  connection  with  the  other  clauses  adverted  to,  it  is 
believed  that  after  county  warrants  shall  have  ceased 
to  bear  interest  the  statute  of  limitations  does  not  begin 
to  run  until  the  required  notice  is  given,  but,  after  the 
expiration  of  the  60  days  specified,  no  action  against 
a  county  can  be  maintained  to  recover  either  the  face 
value  of  the  warrant  or  the  interest  thereon. 

In  Wilson  v.  Knox  County,  132  Mo.  387  (34  S.  W.  45, 
477),  a  statute  of  Missouri  provided  that  a  county  war- 
rant having  been  delivered,  but  not  presented  for  pay- 
ment within  five  years  from  its  date,  or  which  having 
been  presented  and  not  paid  for  want  of  funds,  should 
not  be  again  presented  within  five  years  after  the  funds 
should  have  been  set  apart  for  its  payment,  "shall  be 
barred  and  shall  not  be  paid  nor  shall  it  be  received  in 
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payment  of  any  taxes  or  other  dues;*'  it  was  held  that 
the  enactment  was  a  limitation  of  actions  on  warrants 
as  well  as  a  direction  to  the  county  officers,  and  governed 
such  action  instead  of  the  general  statute  of  limitations. 
We  think  the  rule  announced  in  that  case  is  conrtoUing 
herein,  necessitating  a  reversal  of  the  judgment. 

5.  The  facts  as  found  by  the  court  are  not  controverted 
and,  such  being  the  case,  the  cause  will  be  remanded, 
with  directions  to  correct  the  conclusions  of  law  as  herein 
indicated,  and  to  render  a  judgment  for  plaintiff  as 
demanded  in  the  complaint.  Reversed. 

Mr.  Justice  Burnett  took  no  part  in  the  trial  or  con- 
sideration of  this  cause  on  appeal. 


On  motion  to  dismiss,  decided  June  28,  1910. 
On  the  merits  submitted  on  briefs  January  17,  decided  January  24.  1911. 

TILLAMOOK  CITY  v.  TILLAMOOK  COmSTCT. 

[109    Pac.    577:    112    Pac.    1134.] 

Appeal   and   Error — Consent   Decree. 

In  a  suit  for  an  accounting  and  to  recover  money  collected  as  road 
taxes,  the  agreement  between  the  parties,  not  that  the  court  should 
give  a  decree  for  either  party,  but  that  the  court  might  determine  the 
issues  during  vacation  dltl  not  preclude  an  appeal  from  the  findings,  under 
Section  548,  B.  &  C.  Comp..  forbidding  an  appeal  from  a  Judgment  or 
decree   rendered  by  consent   or  on   default 

From  Tillamook:    George  H.  Burnett,  Judge. 

Decided  June  28.   1910. 

On  Motion  to  Dismiss. 

[109   Pac.   577.] 

Mr.  Webster  Holmes  for  the  motion. 

Mr.  John  H.  McNary,  district  attorney,  and  Mr.  H.  T. 
Bolts,  deputy  district  attorney,  contra. 

Opinion  Per  Curiam. 

This  is  a  suit  for  an  accounting  and  to  recover  money 
alleged  to  have  been  levied  and  collected  as  road  taxes. 
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After  the  issues  had  been  settled  a  writing  was  signed 
which,  omitting  the  formal  parts,  is  as  follows : 

"It  is  agreed  and  stipulated  in  open  court  by  the  par- 
ties to  this  suit  by  their  respective  counsel  that  the  same 
shall  be  heard  by  the  court  first  on  the  issue  of  whether 
or  not  there  has  been  an  accord  and  satisfaction  and  set^ 
tlement  of  the  matters  in  issue  between  the  parties  prior 
to  the  commencement  of  this  suit  and  taken  under  advise- 
ment by  the  court;  and  that,  if  thereafter  during  vaca- 
tion the  court  should  determine  that  the  issue  should  be 
found  against  the  defendant  herein,  the  cause  may  then 
be  referred  to  Henry  Crenshaw  and  Thomas  Coates,  as 
refereees,  to  ascertain  and  determine  the  amount  of  road 
taxes  collected  by  the  defendant  during  the  times  named 
in  the  peladings  herein  and  the  amounts  paid  by  the 
defendant  to  the  plaintiff  during  said  times  and  report 
the  same  to  the  court  within  30  days  after  notification 
to  the  counsel  for  the  respective  parties  that  the  issue 
is  to  be  decided  against  the  defendant  on  the  question 
of  whether  or  not  accord  and  satisfaction  has  been  had 
respecting  the  matters  at  issue  herein;  and  thereafter 
a  decree  shall  be  rendered  by  the  court  in  vacation  on 
all  the  issues  raised  by  the  pleadings  herein.  It  is  further 
agreed  by  the  parties  hereto  that  in  case  the  issue  on 
the  question  of  accord  and  satisfaction  shall  be  deter- 
mined by  the  court  in  favor  of  the  defendant,  a  decree 
may  be  rendered  therein  in  vacation  without  further 
considering  the  question  of  amounts  collected  and 
amounts  paid." 

The  issue  of  accord  and  satisfaction  was  decided 
against  the  defendant's  contention,  and  the  cause  was 
referred  to  the  persons  selected  to  state  the  account. 
Upon  their  report  the  court  decreed  that  there  was  due 
from  the  defendant  $6,442.51,  and  it  appeals. 

The  plaintiff's  counsel  move  to  dismiss  the  appeal  on 
the  ground  that  it  is  taken  from  a  consent  decree.  The 
statute  of  Oregon  prohibits  a  party  from  appealing,  from 
a  judgment  or  decree  given  by  consent  or  for  want  of  an 
answer.    Section  548,  B.  &  C.  Comp.    In  Rader  v.  Barr, 
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22  Or.  495  (29  Pac.  889),  pursuant  to  the  defendant's 
consent,  a  judgrment  was  rendered  against  him  as 
demanded  in  the  complaint,  and  it  was  held  that  he  could 
not  appeal  from  the  determination  of  the  court.  To  the 
same  effect,  see  Schnudt  v.  Oregon  Mining  Co.,  28  Or. 
9  (40  Pac.  406,  1014:  52  Am.  St.  Rep.  759),  and  Twiehell 
V.  Risley,  56  Or.  226  (107  Pac.  459.) 

The  stipulation  in  the  case  at  bar  is  to  the  effect  that 
a  decree  may  be  rendered  in  vacation  on  all  the  issues 
involved,  providing  the  court  should  determine  the  ques- 
tion of  accord  and  satisfaction  contrary  to  the  defend- 
ant's contention.  It  was  not  agreed  that  a  decree  should 
be  given  for  either  party,  or  for  any  definite  sum,  but 
that  the  court  might  determine  the  issues  during  its 
intermission. 

We  do  not  think  the  writing  is  susceptible  to  the  con- 
struction placed  upon  it  by  plaintiff's  counsel,  and  con- 
clude that  the  motion  should  be  denied,  and  it  is  so 
ordered.  Denied. 


Decided   January   24,    1911. 

On  the  Merits. 

[112  Pac.  1134.] 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Rule  16  of  the  Supreme  Court,  50  Or.  580  (91 
Pac.  viii). 

For  appellant  there  was  a  brief  over  the  names  of 
Mr.  John  H.  McNary,  district  attorney,  and  Mr.  H.  T. 
Botts. 

For  respondent  there  was  a  brief  over  the  name  of 
Mr.  Webster  Holmes. 

Mr.  Justice  McBRroE  delivered  the  opinion  of  the  court 
This  case  in  all  its  essential  features  is  identical  with 
the  case  of  Tillamook  City  v.  Tillamook  County,  hereto- 
fore decided  by  us,  and  reported  in  56  Or.  112  (107  Pac. 
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482).  While  we  realize  the  fact  that,  by  the  peculiar 
provisions  of  its  charter,  Tillamook  City  is  deprived  of 
benefits  conferred  by  charters  upon  nearly  every  other 
municipality  in  the  State,  the  hardship  is  one  created  by 
the  legislative  authority,  which  we  are  powerless  to  cor- 
rect. Upon  the  authority  of  the  case  above  mentioned, 
the  decree  of  the  circuit  court  will  be  reversed,  and  a 
decree  entered  dismissing  plaintiff's  suit.     Reversed. 

Mr.  Justice  Burnett  took  no  part  in  this  decision. 


Submitted  on  briefs  January   13,  decided  January   24,    1911. 

STATE  V.  CHANDLEB. 

[112  Pac.  1087.] 

Criminal    Law — Trial — Instructionb — Crbdibilitt    or    Witnbsseb  — 
Nbckssitt. 

1.  In  a  prosecution  for  perjury,  the  refusal  to  charge  that  a  witness 
may  be  impeached  by  evidence  that  he  has  made  statements  Inconsistent 
with  his  present  testimony,  and,  if  convinced  that  any  witness  had  made 
statements,  either  orally  or  in  writing,  inconsistent  with  his  present  testi- 
mony, the  Jury  could  consider  such  witness  impeached,  and  might  dis- 
regard his  testimony,  except  where  corroborated,  was  erroneous,  where 
a  letter  received  in  evidence  showed  that  a  witness  had  offered  to  swear 
that  H.  had  nothing  to  do  with  the  burglary,  which  was  inconsistent 
with  his  testimony  at  the  trial  that  defendant,  H.,  and  himself  had 
committed  it. 

Criminal  Law — Instructions — Wbioht  op  Evidbncb. 

2.  In  an  instruction,  on  a  prosecution  for  perjury,  that  If  the  Jury 
And  that  a  witness  gave  his  testimony  in  the  belief  that  he  would  receive 
some  reward,  or  immunity  from  further  punishment,  etc.,  then  the  Jury 
should  receive  this  testimony  with  great  caution,  is  objectionable  as 
qualifying  the  word  "caution"  by  the  word  "great."  thus  being  on  the 
weight  of  evidence. 

Criminal  Law — Crbdibilitt   of  Witness — Intbrbst — Instructions. 

3.  Where  there  is  evidence  that  a  witness  was  Induced  to  become  a 
witness  and  testify  by  a  promise  of  Immunity  from  further  punishment, 
or  hope  held  out  to  him  that  it  would  be  easier  for  him  in  ease  he 
implicated  some  one  else  in  the  crime,  the  Jury  may  consider  such  facts 
in  determining  the  weight  to  be  given  his  testimony  thus  obtained,  and 
defendant  was  entitled  to  have  this  presented  by  instructions. 

From  Union :    John  W.  Knowles,  Judge. 
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Statement  by  Mr.  Justice  McBrh>e. 

The  defendant,  Orley  Chandler,  was  indicted  by  the 
grand  jury  of  Union  County  for  the  crime  of  perjury. 
On  the  trial,  Frank  Parker,  an  inmate  of  the  State  peni- 
tentiary, was  produced  by  the  State  as  a  witness,  and 
gave  evidence  material  to  the  prosecution.  On  cross- 
examination  he  was  asked  the  following  questions  and 
made  the  following  answers: 

"Q.  How  long  have  you  been  serving  time  down  at 
Salem  in  the  penitentiary? 

"A.  I  have  been  there  ten  months — ^very  near  it. 

"Q.  And  your  term  was  two  years? 
"A.  Yes. 

"Q.  You  have  some  hope  of  being  able  to  lessen  that 
sentence  have  you? 
"A.  I  don't — ^much. 

"Q.  You,  I  suppose,  have  been  told  that  if  your  testi- 
mony was  satisfactory  that  something  would  be  done- 
all  that  could  be  done  would  be  done — ^to  get  you  out, 
weren't  you? 

"A.  I  haven't  been  told  anything  just  in  them 
words;  no. 

"Q.  Just  in  what  way  were  you  told  ? 

••A.  Well,  I  wasn't  told  in  any  way  that  I  would  be 
helped  out.  Mr.  Ivanhoe  told  me  that  'all  I  want  from 
you  is  the  truth,  and,  if  we  can  do  anything,  we  may 
do  it.' 

"Q.  And  in  response  to  that  idea  you  signified  your 
willingness  to  come  up  and  go  on  the  witness  stand? 
"A.  Yes. 

"Q.  And  you  fully  understood  the  character  of  truth 
the  district  attorney  wanted,  didn't  you? 
"A.  Yes. 

"Q.  You  knew  at  the  time  that  he  was  after  Chandler's 
scalp  here,  didn't  you? 
"A.  I  think  so." 

The  defense  introduced  without  objection  the  follow- 
ing letter,  written  by  the  witness  Frank  Parker  before 
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his  conviction,  and  while  he  was  in  jail,  charged  jointly 

with    defendant   and    Roy    Halley    with   the    crime    of 

burglary : 

"J.  P.  Halley,  City. 

"Dear  Sir:  Although  I  have  plead  guilty  in  these 
charges  of  burglary,  yet  nevertheless,  if  you  desire  me  as 
a  witness,  I  will  testify  that  Roy  had  nothing  to  do  with 
that  transaction  in  any  way. 

Frank  Parker." 

On  the  trial  of  defendant  in  the  present  action,  Parker 
testified,  in  substance,  that  the  burglary  was  committed 
by  defendant,  Roy  Halley,  and  himself,  acting  jointly. 
The  substance  of  the  false  statement,  charged  against 
defendant  in  the  indictment  in  the  case  at  bar,  was  that 
he  had  falsely  testified,  on  his  trial  for  the  alleged  burg- 
lary, that  he  did  not  participate  in  the  crime. 

Defendant's  counsel  made  timely  request  for  the  follow- 
ing instructions,  all  of  which  were  refused,  nor  was  their 
substance  given  in  any  part  of  the  general  charge : 

"(3)  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  so  if  you  find  that  any  wit- 
ness in  this  case  made  statements,  either  orally  or  in 
writing,  inconsistent  with  his  present  testimony,  you 
may  consider  said  witness  impeached,  and  be  at  liberty 
to  disregard  his  testimony,  except  in  so  far  as  he  is  cor- 
roborated by  other  credible  testimony.  (4)  The  jury 
are  instructed  that,  if  they  find  from  the  evidence  that 
the  witness  Frank  Parker  gave  his  testimony  in  the 
belief  that  he  would  receive  some  reward  or  immunity 
from  further  punishment,  or  that  by  so  doing  he  would 
be  able  to  enlist  the  services  of  the  party  for  whom  he 
expected  the  aid  in  lessening  the  term  for  which  he  was 
sentenced  to  serve  in  the  penitentiary  of  this  State,  then 
you  should  receive  his  testimony  with  great  caution. 
(5)  As  an  alternative  request  for  instruction  No.  4,  if 
the  court  shall  refuse  the  same,  then  we  ask  the  court 
to  give  the  jury  the  following  in  its  place :  If  you  believe 
from  the  evidence  that  the  witness  Frank  Parker  was 
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induced  to  become  a  witness  and  testify  in  this  case  by 
any  promise  of  immunity  from  further  punishment,  or 
by  any  hope  held  out  or  entertained  by  him  that  it  would 
go  easier  with  him,  if  any  there  were,  in  case  he  impli- 
cated some  one  else  in  the  crime,  then  the  jury  should 
take  such  facts  into  consideration  in  determining  the 
weight  which  ought  to  be  given  to  his  testimony  thus 
obtained  and  given  under  the  influence  of  such  promise 
or  hope."  Reverses). 

Submitted  on  briefs  without  argument  under  the  pro- 
viso of  Rule  16  of  the  Supreme  Court,  50  Or.  580  (91 
Pac.  viii). 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  Cochran  &  Cochran. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Andrew  M.  Crawford,  Attorney  General,  and  Mr. 
Francis  S.  Ivanhoe,  district  attorney. 

Mr.  Justice  McBRms  delivered  the  opinion  of  the  court 

1.  The  failure  to  give  the  third  instruction  was  pre- 
judicial error.  The  letter  received  in  evidence  tended  to 
show  that  the  witness  Parker  had  offered  to  swear  that 
Roy  Halley  had  nothing  to  do  with  the  burglary,  which 
was  inconsistent  with  his  testimony  on  the  trial  of  the 
case  at  bar  that  defendant,  Halley,  and  himself  had  com- 
mitted it.  Section  864,  L.  0.  L.  It  does  not  appear  that 
the  writing  was  shown  to  witness  while  on  the  stand; 
but  its  execution  was  fully  proved,  and  the  State  waived 
this  requirement  by  failing  to  object  on  that  ground,  and, 
indeed,  to  object  at  all. 

2.  Instruction  4  was  technically  objectionable  on  the 
ground  that  it  used  the  words  "great  caution" ;  the  word 
"great"  being  a  suggestion  as  to  the  degree  of  weight 
which  the  jury  should  attach  to  evidence  of  the  char- 
acter indicated.  But  instruction  5  is  not  subject  to  this 
objection,  and  is  a  correct  statement  of  the  law. 
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3.  The  evidence  of  Parker  on  cross-examination  showed 
that  he  had  some  hope  of  receiving  leniency  if  he  gave 
testimony  for  the  State,  and  that  he  had  been  assured 
that  if  he  "told  the  truth"  something  might  be  done  for 
his  benefit.  The  temptation  to  a  man,  under  these  cir- 
cumstances, to  testify  to  a  state  of  facts  satisfactory  to 
the  party  calling  him,  was  a  matter  for  the  consideration 
of  the  jury,  as  bearing  upon  his  motives  in  testifying 
and,  therefore,  upon  the  probability  of  his  testimony 
being  false,  and  defendant  was  entitled  to  have  this 
phase  of  the  case  called  to  the  attention  of  the  jury  by 
an  appropriate  instruction. 

Other  errors  are  specified,  but,  after  careful  investiga- 
tion, we  find  them  without  merit;  but  for  the  reasons 
heretofore  given  the  judgment  of  the  circuit  court  is 
reversed,  and  a  new  trial  ordered.  Reversed. 


Argued   January    10,    decided   January   24.    1911. 

STATE  V.  MACK. 

[112  Pac.  1079.] 

Criminal  Law — Continuance — Discrbtion  of  Court. 

1.  The  granting:  or  refusal  of  a  continuance  rests  In  the  sound  dis- 
cretion of  the  trial  court. 

Criminal  Law — Rbvibw — Discrbtion  of  Court — Continuance. 

2.  The  action  of  the  trial  court  in  granting  or  refusing  a  continuance 
should  not  be  disturbed  on  appeal,  unless  manifestly  wrong  and  arbitrary, 
involving  abuse  of  its  discretion. 

Criminal  Law — Continuance  for  Absent  Witnebsbs — Affidavit. 

3.  An  affidavit  for  continuance  to  secure  absent  witnesses  alleged  that 
defendant  had  lived  in  another  state  for  several  years  past  and  was 
not  well  known  within  this  State ;  therefore  could  produce  no  witnesses  as 
to  his  former  life ;  that  at  the  time  of  the  homicide  he  had  been  drinking 
heavily,  and  that  for  four  years  or  more  when  intoxicated  he  lost  con- 
sciousness, and  that  this  was  well  known  to  persons  named,  and  was 
material,  etc. ;  that  his  wife  advised  him  that  she  and  his  mother-in-law 
would  attend  the  next  term  ;  that  friends  advised  him  they  would  pro- 
cure means  to  secure  attendance  of  other  witnesses ;  that  his  wife  had 
Informed  him  of  the  serious  illness  of  their  infant  child,  and  that  she 
would  not  be  able  to  attend  at  that  term.  Held,  that,  as  the  procuring 
of   the  witnesses  appeared   doubtful,   and  it  did   not  clearly  appear   that 
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defendant  could  not  prove  his  usual  condition  of  mind  when  intoxicated 
by  witnesses  within  the  State,  the  court's  refusal  of  the  continuance  was 
not  an  abuse  of  discretion. 

Criminal  Law — Harmlbss  Error — Exclusion  op  Evidbncb. 

4.  Error  in  sustaining  objection  to  a  question  to  an  expert,  as  to 
whether  defendant  was  in  possession  of  his  faculties  when  the  alleged 
crime  was  committed  was  cured  where  a  similar  question  more  fully 
stated  was  answered  by  the  witness. 

HoM  iciDB — Trial — Iss  ubs — Self-  Dbfensb. 

6.  Under  plea  of  not  guilty,  defendant  might  show  a  killing  in  self- 
defense. 

Homicide  —  Instructions  —  Selp-Defensb  —  Bvidbnce  Rsquiriko 
Instruction. 

6.  In  a  prosecution  for  homicide,  a  witness  testified  that  he  witnessed 
the  shooting,  and  his  testimony  did  not  show  any  attack  by  decedent,  and 
an  impeaching  witness  testified  that  he  reached  the  scene  of  the  homicide 
soon  after  the  shot  was  fired  and  asked  the  eyewitness  who  shot  decedent, 
and  the  eyewitness  said  he  "thought  it  was  a  hobo ;  that  decedent  kicked 
him — kicked  him  out — and  the  party  shot  decedent."  Another  witness 
testified  that  defendant  told  him  that  he  shot  decedent  because  decedent 
kicked  him  out  Held^  that  the  first  being  hearsay,  admitted  for  impeach- 
ment, and  the  confession  not  being  evidence  to  prove  other  facts,  and  there 
being  no  other  evidence  of  self-defense,  it  was  proper  to  refuse  an  instruc- 
tion  thereon. 

Criminal  Law — Rbcbption  op  Evidbncb — Purpose  of  ETvmBNCB. 

7.  Where,  in  a  prosecution  for  homicide,  there  was  no  competent 
evidence  tending  to  show  self-defense,  but  an  impeaching  witness  testified 
that  the  state's  witness  said  that  the  decedent  had  kicked  the  defendant, 
it  was  proper  for  the  court  to  call  the  Jury's  attention  to  the  purpose  of 
such  evidence  in  stating  that  self-defense  was  not  In  Issue. 

From  Josephine:    HiERO  K.  Hanna,  Judge. 

The  defendant,  Will  Mack,  was  indicted  for  the  crime 
of  murder  in  the  first  degree  and  upon  trial  was  con- 
victed of  murder  in  the  second  degree  and  from  the  judg- 
ment and  sentence  following  such  conviction,  he  appeals. 

Affirmed. 

For  appellant  there  was  a  brief  over  the  names  of 

Mr.  William  C,  Hale  and  Mr.  Asa  C.  Hoiigh,  with  an 
oral  argument  by  Mr.  Hough. 

For  the  State  there  was  a  brief  over  the  names  of 
Mr.  Benjamin  F.  Mulkey,  district  attorney,  and  Mr.  Rob- 
ert G.  Smith,  with  an  oral  argument  by  Mr.  Smith. 
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Mr.  Justice  Bean  delivered  the  opinion  of  the  court. 

On  January  11,  1909,  the  defendant  was  indicted 
for  the  crime  of  murder  in  the  first  degree,  charged  to 
have  been  committed  on  the  4th  day  of  December,  1908. 
Upon  trial  he  was  convicted  of  murder  in  the  second 
degree,  was  sentenced,  and  appeals,  assigning  errors. 

That  the  trial  court  erred  and  abused  its  discretion  in 
overruling  the  motion  of  defendant  for  a  continuance  of 
the  case  until  the  next  term  of  court;  that  defendant,  in 
support  of  his  motion  for  a  continuance,  made  and  filed 
an  affidavit,  showing  that  he  had  lived  in  Wardner, 
Idaho,  for  several  years  past,  until  about  September  1, 
1908,  when  he  came  to  Grants  Pass,  Oregon;  that  he 
had  no  friends  or  acquaintances  in  Grants  Pass  other 
than  those  formed  since  his  arrival  there,  and  therefore 
could  produce  no  witnesses  as  to  his  former  life;  that 
at  the  time  of  the  homicide  he  had  been  drinking  heavily, 
and  that  at  times  he  had  drank  heavily  for  the  past  15 
years;  that  for  four  or  more  years  when  intoxicated  he 
had  lost  all  consciousness  and  recollection ;  that  this  fact 
was  well  known  to  numerous  of  his  friends  and  acquaint- 
ances at  Wardner,  Idaho ;  that  the  defendant's  wife,  Ollie 
Mack,  and  his  wife's  mother,  Dora  Wilson,  James  Nevill, 
superintendent  of  a  mine,  and  S.  W.  Zentner,  night  mar- 
shal of  Wardner,  all  resided  at  that  place,  and  were  well 
acquainted  with  defendant,  had  been  for  years  past,  and 
were  well  acquainted  with  the  fact  that  when  he  became 
intoxicated,  beyond  a  certain  degree,  he  lost  all  recollec- 
tion; that  his  mind  became  a  blank,  and  that  he  could 
remember  nothing  during  such  intoxication;  that  the 
witnesses,  if  present,  would  testify  to  such  fact,  "which 
fact  is  material  to  my  defense  for  the  purpose  of  tending 
to  show  that  under  such  condition  I  have  been  unable  and 
incapable  and  incompetent  of  forming  any  purpose  or 
intent  in  relation  to  any  act  of  mine  during  such  period 
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of  intoxication;  that  I  am  advised  by  my  wife,  OUie 
Mack,  that  if  the  trial  of  this  action  is  postponed  until 
the  next  term  of  this  court,  she  and  Dora  Wilson  will 
attend  at  that  trial  and  testify  to  said  facts;  that  I  am 
advised  by  my  friends  and  relatives  that  they  will  secure 
the  means  for  me  to  procure  the  attendance  of  James 
Nevill  and  S.  W.  Zentner  at  said  trial."  And  further 
alleges,  based  upon  such  advice,  that  said  witnesses 
would  attend  at  the  next  term  of  court;  ''that  I  cannot 
procure  the  attendance  of  any  witnesses  at  this  term  of 
court  who  are  acquainted  with  my  past  condition  while 
intoxicated,  and  therefore  cannot  safely  go  to  trial  in  said 
action  at  this  term  of  this  court,  nor  before  the  next 
regular  term  of  this  court." 

It  is  further  shown  in  defendant's  affidavit  that  his 
wife  informed  him  in  her  last  letter  of  the  serious  illness 
of  their  infant  child,  and  that  on  account  of  such  illness 
neither  his  wife  nor  Dora  Wilson  would  be  able  to  attend 
at  that  term  of  court.  From  the  whole  tenor  of  the  affi- 
davit of  defendant  it  unquestionably  appeared  doubtful 
to  the  trial  court  if  the  witnesses  named  by  defendant 
could  be  obtained  for  the  trial,  if  continued  until  the 
next  term  of  court. 

1,  2.  The  granting  or  refusing  of  a  continuance  rests  in 
the  sound  discretion  of  the  trial  court,  and  its  determina- 
tion should  not  be  disturbed,  unless  manifestly  wrong  and 
arbitrary,  involving  an  abuse  of  such  discretion.  State 
V.  O'NeU,  13  Or.  183,  185  (9  Pac.  284) ;  State  v.  Howe, 
27  Or.  138  (44  Pac.  672)  ;  State  v.  Hawkins,  18  Or.  476 
(23  Pac.  475) ;  Walker  v.  State,  91  Ala.  76  (9  South.  87) ; 
McDaniel  v.  State,  8  Smedes  &  M.  (Miss.)  401  (47  Am. 
Dec.  93) ;  Cox  v.  State,  64  Ga.  374  (37  Am.  Rep.  76). 

3.  In  the  case  of  State  v.  O'NeU,  13  Or.  183  (9  Pac. 
284),  Mr.  Justice  Lord,  commenting  on  the  affidavit  for 
a  continuance,  on  account  of  the  absence  of  a  material 
witness,  observes: 
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"In  this  statement  there  are  no  facts  set  out  from 
which  the  court  can  judge  whether  there  is  reasonable 
ground  to  believe  that  the  attendance  of  the  absent  wit- 
ness can  be  procured  at  a  future  day.  It  is  not  enough 
to  say,  'I  am  confident  I  can  procure  his  attendance  at 
the  next  term  of  the  court';  but  the  facts  or  circum- 
stances upon  which  such  confidence  or  belief  is  founded 
must  be  set  out,  so  that  the  court  may  look  into  and 
determine  from  them  whether  there  is  reasonable  ground 
to  believe  that  the  attendance  of  the  witness  can  be  pro- 
cured." 

In  the  case  at  bar  the  allegation  of  the  defendant  that 
the  persons  named  would  be  in  attendance  to  testify  in 
said  trial  at  the  next  term  of  court,  is  based  upon  the 
advice  of  his  wife,  Ollie  Mack,  and  the  advice  of  his 
friends  and  relatives  that  they  would  secure  the  means 
for  defendant  to  procure  the  attendance  of  James  Nevill 
and  S.  W.  Zentner.  The  homicide  occurred  on  the  4th 
day  of  December,  1908 ;  the  indictment  was  returned  on 
the  11th  day  of  January,  1909;  the  affidavit  made  on 
January  13,  1909.  The  defendant  was  arrested  on  the 
day  of  the  homicide,  and  had  been  incarcerated  from  that 
date  until  the  time  of  the  trial.  To  say  the  least  it  would, 
from  the  affidavit,  appear  very  doubtful  that  his  wife  and 
mother-in-law,  Dora  Wilson,  would  be  able  to  attend  the 
trial  at  the  next  term  of  court,  or  to  procure  the  attend- 
ance of  the  other  witnesses  named,  and  the  further  state- 
ment of  the  wife,  as  to  the  illness  of  the  child,  is  but 
little  more  than  an  excuse  for  not  appearing  and  assist- 
ing her  husband  in  his  trouble.  Further,  it  is  not  clear 
from  the  affidavit  that  the  defendant  could  not  prove 
his  usual  condition  of  mind  when  intoxicated  by  other 
witnesses  who  had  known  him  during  his  stay  at  Grants 
Pass. 

While  a  liberal  rule  should  be  adopted,  allowing  per- 
sons charged  with  a  crime  sufficient  opportunity  to  pre- 
pare their  defense,  and  particularly    in    procuring   the 
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attendance  of  witnesses,  nevertheless  where  they  reside 
in  another  state,  remote  from  the  place  of  trial,  and  "are 
not  amenable  to  the  process  of  the  court,  the  affidavit 
ought  to  set  out  the  facts  fully  and  explicity,  so  as  to 
satisfy  the  court,  in  furtherance  of  right  and  justice, 
that  the  delay  ought  to  be  granted."  State  v.  O'Neil,  13 
Or.  183  (9Pac.  284). 

After  a  careful  examination  of  the  facts  set  forth  in 
the  affidavit  for  the  continuance,  we  are  unable  to  say 
that  there  was  any  abuse  of  discretion  by  the  trial  court 
in  overruling  the  motion  for  a  continuance.  As  we  under- 
stand the  record,  the  motion  was  solely  based  upon  the 
ground  of  the  absence  of  material  witnesses,  and  we  find 
no  request  for  a  continuance,  except  for  the  term.  The 
court,  apparently  recognizing  the  fact  that  the  defend- 
ant had  no  means  to  procure  counsel  to  make  a  defense, 
appointed  two  able  attorneys  who  appeared  for  and  con- 
ducted the  trial  in  defendant's  behalf. 

4.  It  is  contended  that  the  court  erred  in  sustaining 
the  objection  made  by  the  State  to  the  following  question 
propounded  by  defendant's  counsel  to  the  witness,  Dr. 
F.  W.  Van  Dyke: 

"Now,  doctor,  from  what  you  saw  and  observed  of  the 
defendant  there  at  that  time,  and  his  manner  and  conduct 
and  speech,  what  have  you  to  say  as  to  his  being  in  pos- 
session of  his  faculties  at  that  time?" 

It  appears,  however,  from  the  record,  that  the  next 
question  propounded  to  the  witness  was  as  follows: 

"I  will  now  ask  you,  doctor,  from  all  you  observed  of 
this  defendant  during  the  time  you  saw  him  there  at  the 
Layton  Hotel,  from  his  conduct  and  acts  and  from  his 
speech,  and  the  nature  of  his  speech,  whether  he  had 
the  appearance  to  you  of  a  person  who  was  in  the  pos- 
session of  his  faculties  to  the  extent  of  knowing  right 
from  wrong?" 
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To  which  the  witness  answered : 


'Well,  he  was  unquestionably  drunk.  I  don't  think 
there  is  any  doubt  about  that ;  but  I  think,  from  the  way 
I  sized  the  man  up,  that  he  undoubtedly  knew  that  he 
had  shot  a  man,  and  had  sense  enough  to  know  that  to 
shoot  a  person  or  draw  a  revolver  would  be  wrong, 
although  I  don't  think  he  drew  any  fine  conclusions,  or 
anything  of  that  sort  at  all.  Speaking  in  a  general  way, 
I  think  he  had  sense  enough  to  know  that  it  was  wrong 
to  shoot  a  man." 

The  second  question  is  more  fully  stated  and  is  of  the 
same  import  as  the  first,  to  which  objection  was  sus- 
tained, and  the  latter  question  was  fully  answered  and 
the  matter  thoroughly  explained  to  the  jury  by  the  wit- 
ness Dr.  Van  Dyke,  and  if  there  was  any  error  in  sus- 
taining the  objection  to  the  first  question,  it  was  cured 
by  receiving  the  evidence  in  answer  to  the  second  ques- 
tion:    State  V.  Freeman,  100  N.  C.  429  (5  S.  E.  921). 

5.  The  court  gave  an  instruction  in  regard  to  man- 
slaughter as  follows : 

"If  any  person  shall,  without  malice,  express  or  implied, 
and  without  deliberation  upon  a  sudden  heat  of  passion, 
caused  by  provocation  apparently  sufficient  to  make  the 
passion  irresistible,  voluntarily  kill  another,  such  person 
shall  be  deemed  guilty  of  manslaughter." 

Counsel  for  defense  asked,  in  addition  thereto,  an 
instruction  as  follows : 

"There  is  evidence  in  this  case  tending  to  show  that 
deceased  attacked  and  kicked  defendant  out  of  his  (dece- 
dent's) place  of  business,  and  if  you  find  from  the  evi- 
dence that  such  attack  (if  any  was  made  upon  defendant 
by  deceased)  was  apparently  sufficient  to  make  defend- 
ant's passion  irresistible,  and  because  of  such  passion 
defendant  shot  deceased,  then  you  will  find  defendant 
guilty  of  manslaughter." 

This  instruction  was  refused  by  the  court,  to  which 
exception  was  taken,  and  error  alleged.    The  reference  to 
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the  evidence  in  the  instruction  requested,  "tending  to 
show  that  deceased  attacked  and  kicked  defendant/'  will 
hereafter  be  considered,  together  with  the  instruction 
requested  as  to  self-defense.  Counsel  for  defendant  asked 
an  instruction  relating  to  the  question  of  self-defense, 
which  the  court  refused,  and  instead  thereof  instructed 
the  jury,  in  effect,  that  no  element  of  self-defense 
appeared  in  the  case. 

Thomas  J.  Foshay,  witness  for  the  State,  in  describing 
the  shooting,  testified : 

"Mr.  Carter  was  standing  in  the  double  door,  about 
eight  or  ten  feet  from  where  I  was  cleaning  the  spittoons. 
He  stood  there  a  couple  of  minutes,  and  he  says:  'I'm 
out  now ;  I  don't  know  whether  I  will  stay  out  or  not,'  and 
pulled  a  gun  and  shot  Mr.  Carter." 

And,  for  the  purpose  of  impeaching  the  witness  Foshay, 
Jim  Bums  was  called  as  a  witness  for  defendant,  who 
testified  that  he  was  in  the  front  part  of  the  hotel,  and 
when  the  shot  was  fired  he  heard  Carter  "holler,"  and  ran 
in  there,  and  Carter  was  shot.  He  asked  witness  Foshay 
how  it  happened.  Foshay  said  he  did  not  know  who  shot ; 
he  thought  it  was  a  hobo;  that  Carter  "kicked  him — 
kicked  him  out — and  the  party  shot  Carter."  The  court, 
in  referring  to  the  discussion  by  counsel,  "relative  to  what 
it  is  claimed  on  the  part  of  defense  that  the  evidence 
shows,  that  Miles  Carter  had  put  the  defendant  out  and 
kicked  him,"  instructed  the  jury  that  "there  is  no  evidence 
of  that  in  the  case  at  all.  All  there  is  of  that  is  that,  in 
seeking  to  impeach  the  witness  on  the  part  of  the  State 
(Thomas  Foshay),  the  defense  put  on  two  witnesses,  who 
testified  that  the  witness  (Thomas  Foshay),  in  conversa- 
tion with  them,  had  told  them  that  that  was  the  fact.  ♦  * 
There  is  no  element  of  self-defense  in  the  case." 

Wharton,  Homicide,  §  221,  p.  335,  states: 

"And  the  rule  is  general,  if  not  universal,  that  where 
one  attempts  to  justify  a  homicide  under  the  plea  of  self- 
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defense,  which  the  evidence  tends  to  sustain,  he  is  entitled 
to  have  the  jury  fairly  instructed  as  to  the  law  applicable 
to  his  theory  of  the  case,  and  to  have  them  left  free  to 
determine  the  fact  as  to  whether  his  conduct  was,  or  was 
not,  warranted  by  the  facts.  And  this  rule  applies, 
though  the  testimony  tending  to  sustain  that  defense  is 
that  of  himself  only" — citing  many  authorities. 

Therefore  in  this  case  the  question  is  raised  as  to 
whether  or  not  there  is  any  evidence  tending  to  sustain  a 
plea  of  self-defense,  and  to  justify  the  homicide.  There 
can  be  no  question  but  that  the  defendant,  under  his  plea 
of  not  guilty,  had  the  right  to  prove  facts  showing  the 
killing  was  done  in  self-defense :  State  v.  Branton,  33  Or. 
533,  550  (56  Pac.  267.)  But  the  question  is,  Was  there 
any  evidence  tending  to  show  any  such  fact?  State  v. 
Howe,  27  Or.  138  (44  Pac.  672.) 

6.  The  testimony  offered  for  the  purpose  of  impeaching 
the  witness  Foshay  in  so  far  as  it  referred  to  what  was 
claimed  to  be  a  statement  of  Foshay,  that  Carter,  the 
decedent,  kicked  the  defendant,  was  purely  hearsay,  and 
in  no  way  tended  to  prove  the  fact  that  decedent  did  kick 
defendant  or  make  an  assault  upon  him.  Witness  C.  N. 
Clements,  who  was  present  at  the  Layton  Hotel  during 
the  evening  after  the  homicide,  testified  to  a  conversation 
with  the  defendant  at  that  time,  in  which  he  asked,  "Why 
did  you  shoot  this  man?"  defendant  answering,  "Because 
he  kicked  me  out,  and  I  would  do  it  again."  Other  wit- 
nesses also  testified  that  defendant  stated,  as  a  reason  for 
shooting  decedent,  "Because  he  kicked  me  out,  or  threw 
me  out."  It  is  claimed  that  the  latter  part  of  this  state- 
ment, made  by  defendant  in  explanation  of  the  shooting, 
tends  to  prove  the  fact  that  the  decedent  did  kick  or 
assault  the  defendant. 

In  Wharton,  Criminal  Evidence,  (9  ed.)  §  623,  it  is 
stated: 

"A  confession  is  rather  a  fact  to  be  proved  by  evidence 
than  evidence  to  prove  a  fact.    It  is  not  so  much  proof 
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that  a  particular  thing  took  place,  as  it  is  a  waiver  by  the 
party  charged  of  his  right  to  have  certain  facts  alleged 
against  him  technically  proved.  A.,  for  instance,  is  shown 
to  have  said  that  certain  facts  implicating  him  actually 
took  place.  Were  this  statement  by  A.  offered  as  evidence 
of  such  facts,  it  would  be  merely  hearsay,  and  would  be 
inadmissible.  But  it  is  not  offered  to  prove  the  facts,  but 
to  show  that  A.  has  dispensed  with  their  proof." 

Wigmore,  Evidence,  vol.  3,  §  2113,  in  discussing  the 
effect  of  such  explanatory  statements,  observes : 

"The  remainder  thus  received  merely  aids  in  the  con- 
struction of  the  utterance  as  a  whole,  and  is  not  in  itself 
testimony.  *  *  The  single  purpose  of  considering  the 
utterance  as  a  whole  is  to  be  able  to  put  a  correct  con- 
struction upon  the  part  which  the  first  party  relies  upon, 
and  to  avoid  the  danger  of  mistaking  the  effect  of  a  frag- 
ment whose  meaning  is  modified  by  a  later  or  prior  part." 
Underbill,  Criminal  Evidence,  §  99 ;  LUes  v.  State,  30  Ala. 
24  (68  Am.  Dec.  108) ;  McKee  v.  People,  36  N.  Y.  113, 
116;  Shrivera  v.  State,  7  Tex.  App.  450,  454. 

Section  711,  L.  O.  L.,  provides: 

"When  part  of  an  act,  declaration,  conversation,  or 
writing  is  given  in  evidence  by  one  party,  the  whole,  on 
the  same  subject,  may  be  inquired  into  by  the  other." 
Mahon  v.  Rankin,  54  Or.  328,  340  (102  Pac.  608:  103  Pac. 
53.) 

7.  A  careful  perusal  of  all  the  testimony  in  the  case 
fails  to  disclose  that  there  was  any  evidence  tending  to 
show  that  Carter,  the  decedent,  kicked  or  assaulted  the 
defendant.  It  was  therefore  proper  for  the  trial  court  to 
call  the  jury's  attention  to  the  purpose  for  which  the  testi- 
mony was  offered,  to  impeach  the  witness  Foshay,  and 
the  effect  thereof.  12  Cyc.  600;  Bruno  v.  State,  (Tex.  Cr. 
App.)  58  S.  W.  85;  People  v.  King,  27  Cal.  507  (87  Am. 
Dec.  95.) 

There  being  no  evidence  in  the  case  tending  to  show 
that  the  killing  was  in  self-defense,  it  was  not  error  to 
refuse  an  instruction  requested  as  to  the  law  of  self- 
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defense.  State  v.  Garrand,  5  Or.  216;  State  v.  Doherty, 
52  Or.  591,  595,  597  (98  Pac.  152)  ;  WUlis  v.  State  (Tex. 
Cr.  App.)  74  S.  W.  638;  Spencer  v.  State,  48  Tex.  Cr.  R., 
580  (90  S.  W.  638) ;  Wharton,  Homicide,  §  225. 

The  court,  in  the  language  of  the  statute,  gave  in  sub- 
stance the  instructions  requested  by  defendant,  in  so  far 
as  they  were  applicable  to  the  facts  in  the  case,  and  no 
error  in  the  instructions  given  has  been  pointed  out,  and 
we  find  none:  State  v.  Branton,  33  Or.  533,  549  (56  Pac. 
267) ;  State  v.  Tucker,  36  Or.  291,  292  (61  Pac.  894:  51 
L.  R.  A.  246.) 

It  follows  that  the  judgment  must  be  affirmed. 

Affirmed. 


On   motion   for   temporary   injunction   decided   August   10,    1910.      On   the 
merits   argued  December   6,    1910,   decided  January   10,    1911.      Rehearing 

denied  January  31,  1911. 

KELLAHEE  v.  CITY  OF  POETLAND. 

[110  Pac.  492;  112  Pac.  1076.] 

Courts — Supreme  Court — Jurisdiction — Injunction. 

1.  Under  Section  6,  Article  VII,  Constitution  of  Oregon,  providing  that 
"the  Supreme  Court  shall  have  jurisdiction  only  to  revise  the  final  decisions 
of  the  circuit  courts,"  Its  power  to  issue  an  Injunction,  in  a  case  pending 
before  it,  is  only  incidental  to  its  appellate  jurisdiction  to  the  extent  neces- 
sary to  its  exercise,  and  should  be  exercised  only  upon  the  most  urgent 
necessity. 

Courts — Supreme  Court — Jurisdiction — In j  unction. 

2.  The  Supreme  Court  cannot,  by  injunction,  protect  property  rights,  or 
enjoin  acts  that  might  result  in  damage  to  a  litigant. 

Courts — Supreme  Court — Jurisdiction — Injunction. 

3.  While  pending  on  appeal  in  the  Supreme  Courut  from  a  judgment 
for  the  city  of  Portland  in  a  suit  attacking  the  validity  of  an  ordinance 
providing  for  the  licensing  of  certain  vehicles  and  imposing  annual  license 
fees,  plaintifTs  petitioned  the  Supreme  Court  for  an  injunction  restraining 
the  city  from  collecting  said  license  fees  pending  the  appeal.  Held,  that 
their  contention  that  they  would  suffer  hardship  and  delay,  were  the  writ 
not  allowed  and  the  ordinance  be  held  to  be  void,  could  not  give  the  court 
jurisdiction  to  issue  such  writ. 

Taxation — Remedies  for  Krronbous  Taxation — Injunction. 

4.  A  bill  to  restrain  collection  of  a  tax  is  the  proper  remedy  where  the 
tax  was  unauthorized. 
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LiCBNBBS ORDINANCBI PUNISHMBNT    FOR   VIOLATION. 

5.  An  ordinance  providing  for  taxing  vehicles  used  upon  the  city  streets 
and  for  tags  thereon,  and  subjecting  persons  violating  it  to  fine  or  impris- 
onment, Is  authorized  by  Section  73,  City  Charter  1903  (Sp.  Laws  1903, 
p.  27),  which  gives  the  council  power  to  punish  by  fine  or  Imprisonment 
any  violation  of  ordinances,  and  to  raise  money  by  granting  licenses. 

Licenses — Ordinance — Vbhicubs — ^Validitt. 

6.  Section  73,  subd.  21,  Charter  1903  (Sp.  Laws  1903,  p.  27),  gives  the 
city  council  power  to  license  vehicles,  but  the  classification  must  be  on 
some  reasonable  basis,  so  that  it  will  apply  to  all  engaged  in  the  same 
business,  and  this  principle  applies  to  the  power  to  tax  vehicles  for  using 
the  streets  of  the  city. 

Licenses — Ordinance — Vehicles — ^Validity. 

7.  It  is  not  essential  to  the  validity  of  a  license  ordinance  that  all 
vehicles  which  may  be  taxed  should  be  included  therein,  but  it  must 
include  all  that  come  within  the  class  sought  to  be  taxed. 

Licenses — Ordinances — ^Vehicles  for  Pleasure. 

8.  An  ordinance  taxing  vehicles  used  upon  city  streets,  and  to  compel 
placing  of  tags  on  vehicles,  is  not  objectionable  because  it  exempts  vehicles 
used  for  pleasure  or  out  of  town  vehicles. 

Licenses — Ordinances  to  Tax  Vehicles — Construed. 

9.  A  city  ordinance  taxing  vehicles  used  upon  streets  of  the  city  and  to 
compel  placing  of  tags  on  the  vehicles,  is  not  objectionable  because  It 
excepts  vehicles,  included  under  another  ordinance  applying  only  to 
hawkers  and  peddlers,  as  the  latter  are  already  taxed  thereby. 

Licenses — Ordinances — "Automobiles." 

10.  An  ordinance  taxing  automobiles  and  other  vehicles  Is  not  objection- 
able because  it  does  not  Include  auto  trucks  used  for  hire,  or  without  hire; 
the  term  "automobile"  being  sufficiently  comprehensive  to  cover  both. 

Licenses — ^Automobiles — Private  Vehicles. 

11.  A  city  ordinance  taxing  automobiles  and  other  vehicles  Is  invalid 
as  an  unreasonable  discrimination  and  classification.  In  that  it  omits  auto- 
mobiles used  in  connection  with  the  owner's  business,  while  vehicles  used 
for  same  purposes,  drawn  by  horses,  are  taxed. 

From  Multnomah :    Robert  G.  Morrow,  Judge. 

This  is  a  suit  by  Dan  Kellaher  and  181  others  to  enjoin 
the  city  of  Portland  from  enforcing  an  ordinance  taxing 
vehicles  used  upon  the  streets  of  said  city.  From  a 
decree  in  favor  of  the  city,  plaintiffs  appeal.  Plaintiffs 
now  make  application  for  an  injunction  restraining  the 
defendant  from  collecting  certain  license  under  a  city 
ordinance,  the  validity  of  which  is  the  subject  of  this  suit. 

Application  Denied. 


Jan.  1911]  Kellaher  v.  City  of  Portland.  677 

Messrs.  O'Day  &  Haddock  for  the  motion. 

Mr.  Frank  S.  Grant,  City  Attorney,  and  Mr.  John  P. 
Kavanaugh,  contra. 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  This  case  is  pending  in  this  court  on  appeal.  Plain- 
tiffs, who  are  appellants,  now  ask  for  an  injunction 
restraining  the  defendants,  pending  the  appeal,  from  col- 
lecting certain  license  fees  due  under  a  city  ordinance,  the 
validity  of  which  is  the  subject  of  the  suit. 

The  ordinance  (No.  20,474  of  the  city  of  Portland) 
provides  for  licensing  certain  vehicles,  and  imposes  an 
annual  license  fee  for  each  vehicle.  The  ordinance  was 
passed  and  approved  on  December  19,  1909.  Thereafter, 
on  January  8,  1910,  plaintiffs  commenced  this  suit  in  the 
circuit  court  for  Multnomah  County  to  have  the  ordinance 
declared  illegal  and  void,  and  asked  for  a  temporary 
injunction  restraining  the  defendants  from  enforcing  it 
pending  the  suit.  The  temporary  restraining  order  was 
granted,  and  thereafter  a  demurrer  to  the  complaint  was 
sustained,  the  restraining  order  dissolved,  and  the  suit 
dismissed.  The  constitution,  (Article  VII,  Section  6), 
provides  that  "the  Supreme  Court  shall  have  jurisdiction 
only  to  revise  the  final  decisions  of  the  circuit  courts." 
Its  power  to  issue  an  injunction  in  a  case  pending  before 
it  is  only  incidental  to  its  appellate  jurisdiction  to  the 
extent  necessary  to  maintain  or  exercise  it.  This  question 
was  considered  in  Livesley  v.  Krebs  Hop  Co.,  57  Or.  352 
(97  Pac.  718),  in  which  it  was  held  that  this  court  has 
jurisdiction  to  issue  the  writ  only  in  aid  of  or  to  protect 
its  appellate  jurisdiction.  The  power  should  by  no  means 
be  exercised  as  a  matter  of  course,  but  only  upon  the  most 
imminent  necessity. 

2.  This  court  cannot  by  injunction  protect  property 
rights,  or  enjoin  acts  that  might  result  in  damage  to  a  liti- 

Slff.  19 
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gant.  That  is  the  province  of  the  circuit  court,  and  this 
court  can  only  review  its  action  on  appeal. 

3.  In  the  case  of  Livesley  v.  Krebs  Hop  Co.,  57  Or.  352 
(97  Pac.  718) ,  the  amount  of  a  judgment  was  about  to  be 
collected  by  execution,  plaintiff  contending  that  since  the 
rendition  of  the  judgment  it  had  been  equitably  satisfied, 
that  plaintiff  should  be  relieved  from  pajrment  of  it,  and 
that  the  judgment  creditor  was  insolvent,  and,  if  the 
money  be  collected,  it  would  be  lost  to  plaintiff.  The  val- 
idity of  the  judgment  was  not  questioned,  and  the  restrain- 
ing order  was  issued  by  this  court  to  prevent  the  collection 
of  the  money.  Otherwise  the  subject  of  litigation  would 
have  passed  beyond  the  control  of  the  court,  and  its  decree, 
if  in  favor  of  the  judgment  debtor,  would  be  rendered 
nugatory. 

The  facts  in  the  present  case  do  not  bring  it  within  that 
principle.  Counsel  for  plaintiffs  urges  only  the  hardship 
and  delay  that  may  result  to  them  if  the  writ  is  not 
allowed  in  case  the  ordinance  shall  be  held  to  be  void.  But 
these  elements  do  not  affect  the  exercise  of  the  jurisdic- 
tion of  this  court  over  the  subject  of  the  litigation  or 
remove  it  beyond  its  control. 

The  application  is  denied.  Injunction  Denied. 


Decided  January  10,  1911. 

On  the  Merits. 

[112  Pac.  1076.] 

Statement  by  Mr.  Chief  Justice  Eakin. 

This  is  a  suit  by  Dan  Kellaher  and  181  others  to  enjoin 
the  city  from  enforcing  an  ordinance — No.  20,474 — ^taxing 
vehicles  used  upon  the  streets  of  the  city.  The  ordinance 
provides  that  any  person,  firm,  or  corporation,  being  the 
owner  or  keeper  within  the  city  of  "any  stagecoach  ♦  ♦ 
automobile  or  other  vehicle,  which  shall  be  used  for  the 
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conveyance"  of  persons,  goods,  or  for  any  other 
business,  shall  pay  for  each  such  vehicle  an  annual 
license  as  follows,  naming  a  list  of  vehicles  drawn 
by  two  animals  and  those  drawn  by  one  animal, 
and  includes  every  vehicle  used  for  business  purposes, 
drawn  by  horses,  and  "for  each  omnibus  used  in  trans- 
porting passengers  *  *  without  hire,  $2.50;  for  each 
such  omnibus  used  *  *  for  hire,  $10;  for  each  auto- 
mobile used  for  hire,  $10.00."  No  license  tax  is  fixed  for 
any  other  automobiles  than  are  included  in  the  three  items 
last  mentioned.  The  ordinance  expressly  excepts  from  its 
operation  vehicles  used  for  pleasure  only  and  those 
licensed  under  Ordinance  No.  14,053.  Section  5  of  Ordi- 
nance No.  20,474  provides  that  any  person  who  shall  vio- 
late the  provisions  of  this  ordinance  by  neglecting  to  place 
license  tags  upon  the  vehicle,  or  who  violates  any  of  its 
provisions,  shall,  upon  conviction  thereof,  be  punished 
by  fine  or  by  imprisonment.  Section  73  of  the  city  charter 
of  1903  (Sp.  Laws  1903,  p.  27)  provides  that  the  council 
has  power  and  authority,  among  other  things  (subsection 
3),  "to  provide  for  the  punishment  of  a  violation  of  any 
ordinance  of  the  city  by  fine  or  imprisonment,  not  exceed- 
ing $500  fine  or  six  months'  imprisonment,  or  both,  or  by 
forfeiture  as  penalty."  And  by  subsection  21  "to  grant 
licenses,  with  the  object  of  raising  revenue  or  of  regula- 
tion, or  both,  for  any  and  all  lawful  acts,  things,  or  pur- 
poses, and  to  fix  by  ordinance,  the  amount  to  be  paid 
therefor.  *  *  All  money  received  from  licenses  for 
vehicles  of  every  description  whether  for  pleasure  or 
business,  shall  go  to  the  credit  of  the  street  repair  fund." 
Section  114  provides:  "The  council  has  power  and 
authority  *  *  to  assess,  levy,  and  collect  taxes  upon  all 
property  *  *  not  to  exceed  three-fourths  of  a  mill,  for 
the  maintenance,  preservation,  and  repair  of  the  streets, 
to  be  known  as  the  *Street  Repair  Fund.' "  Plaintiffs 
allege  that  the  ordinance  is  illegal  and  void  for  the  rea- 
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sons  that  it  is  discriminatory,  in  that  within  the  city 
there  are  a  large  number  of  vehicles  not  for  hire  in  con- 
stant use  by  the  owners  in  their  own  business,  propelled 
by  their  own  power,  and  in  competition  with  plaintiffs; 
that  it  exempts  vehicles  licensed  under  Ordinance  No. 
14,053 ;  that  it  does  not  include  out  of  town  vehicles  used 
on  the  streets ;  that  it  does  not  include  vehicles  used  for 
pleasure;  that  it  does  not  appropriate  the  tax  to  the 
"street  repair  fund" ;  and  that  it  provides  for  a  fine  and 
imprisonment  for  failure  to  pay  the  tax.  A  demurrer 
to  the  complaint  was  sustained  by  the  lower  court  and 
judgment  rendered  thereon  adjudging  the  ordinance  valid 
and  dissolving  the  temporary  injunction.  Plaintiffs 
appeal.  Reversed. 

For  appellant  there  was  a  brief  over  the  names  of 
Messrs.  O'Day  &  Haddock  with  an  oral  argument  by  Mr. 
J.  M.  Haddock. 

For  the  respondents  there  was  a  brief  with  oral  argu- 
ments by  Mr.  Frank  S.  Grant,  city  attorney,  and  Mr. 
William  C.  Benbow. 

Opinion  by  Mr.  Chief  Justice  Eakin. 

4.  The  evident  scope  of  this  ordinance  is  to  levy  a 
revenue  tax  upon  all  vehicles  owned  within  the  city  and 
used  in  connection  with  business  enterprises.  It  is  first 
objected  by  defendant  that  equity  has  no  jurisdiction  of 
the  case  for  the  reason  that  plaintiffs  have  a  complete 
remedy  at  law.  The  primary  object  of  the  suit  is  to  have 
adjudicated  the  validity  of  the  ordinance  which  involves 
private  rights  to  prevent  the  collection  of  the  tax  which 
is  alleged  to  be  unauthorized  and  to  prevent  a  multiplicity 
of  suits,  which  constitutes  a  ground  for  equitable  cogniz- 
ance. A  suit  to  enjoin  the  collection  of  a  tax  is  recognized 
as  a  proper  remedy  when  the  tax  is  unauthorized :  Welch 
V.  Clatsop  County,  24  Or.  452,  456  (33  Pac.  934)  ;  Taylor 


Jan.  1911]  Kellaher  v.  City  of  Portland.  581 


Sands  Fishing  Co.  v.  State  Land  Boards  56  Or.  157  (108 
Pac.  126) ;  Chicago  Ry.  Co.  v.  Frary,  22  III  84;  Albany 
&  Boston  Min.  Co.  v.  Auditor  General,  37  Mich.  391. 

5.  It  is  urged  by  plaintiffs  that  the  provision  of  the 
ordinance  that  "any  person  who  shall  violate  the  pro- 
visions of  this  ordinance  by  neglecting  or  refusing  to 
place  license  plates,  or  tags,  upon  each  side  of  'his  said 
vehicle'  *  *  or  who  violates  any  of  the  other  provisions 
of  this  ordinance  shall  upon  conviction  thereof  *  *  be 
punished  by  fine  *  *  or  by  imprisonment,"  renders  the 
ordinance  void,  as  it  makes  the  nonpayment  of  a  revenue 
tax  punishable  by  fine  and  imprisonment.  But  this  con- 
tention is  untenable.  The  right  of  the  city  to  license 
vehicles  is  conceded,  and  the  charter  expressly  author- 
izes the  city  to  enact  ordinances  and  to  enforce  them  by 
fine  and  imprisonment  and  is  within  its  legislative  power. 
The  violation  of  the  terms  of  the  ordinance  is  not  thereby 
made  a  crime,  but  it  is  quasi  criminal,  and  the  penalty 
is  in  the  nature  of  a  forfeiture  for  the  wrong  done  to  the 
public  where  a  penalty  is  given,  whether  recoverable  by 
criminal  or  civil  process.  In  the  case  of  City  of  St.  Louis 
V.  Green,  7  Mo.  App.  481,  it  was  held  that  this  general 
power  in  the  charter  was  not  sufficient  to  authorize  such 
a  penalty  for  nonpayment  of  a  tax,  but  that  case  was 
reversed  upon  that  point  in  City  of  St.  Louis  v.  Green, 
70  Mo.  562,  and  it  was  held  that  the  municipality  had  the 
power  to  enforce  an  occupation  tax  by  fine.  To  the  same 
effect  are  City  of  St.  Louis  v.  Sternberg,  69  Mo.  289 ;  City 
of  Cincinnati  v.  Buckingham,  10  Ohio  257;  Shelton  v. 
Mayor  of  Mobile,  30  Ala.  540  (68  Am.  Dec.  143) ;  Henry 
Vandine,  Petitioner,  6  Pick.  (Mass.)  187  (17  Am.  Dec. 
351) ;  Chilvers  v.  People,  11  Mich.  43. 

6.  Plaintiffs  contend  that  the  ordinance  is  void  because 
it  is  not  uniform  in  its  application  to  all  persons  similarly 
situated  as  to  these  plaintiffs  and  is  discriminatory  in 
that  it  expressly  exempts  vehicles  used  for  pleasure,  out 
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of  town  vehicles  used  in  the  city  by  their  owners,  and 
those  taxed  under  Ordinance  No.  14,058.  It  is  not  ques- 
tioned that  the  council  has  power  to  license  vehicles  for 
revenue,  as  attempted  to  be  done  in  this  case,  as  well  as 
for  the  purpose  of  regulation.  The  charter  provision 
(section  73,  subsec.  21)  grants  this  power.  Certain 
trades  and  callings  may  be  taxed  without  including  all 
businesses  that  may  be  legally  taxed  for  revenue,  but 
the  classification  must  be  on  some  reasonable  basis,  so 
that  it  will  apply  to  all  engaged  in  the  same  business 
occupation  (State  v.  Wright,  53  Or.  344  [100  Pac.  296: 
21  L.  R.  A.  (N.  S.)  349]  ;  State  v.  Conlon,  65  Conn.  478 
[33  Atl.  519 :  31  L.  R.  A.  55 :  48  Am.  St.  Rep.  227] ; 
In  re  Yot  Sang  [D.  C]  75  Fed.  983).  And  the  same 
principle  is  applicable  to  the  power  to  tax  vehicles  for 
the  privilege  of  using  the  streets  of  the  city. 

7.  It  is  not  essential  to  the  validity  of  a  license  ordi- 
nance that  all  vehicles  which  may  be  so  taxed  should  be 
included  therein,  but  it  must  include  all  that  come  within 
the  class  sought  to  be  taxed. 

8.  The  classification  is  for  the  determination  of  the 
council  provided  it  is  made  on  some  reasonable  basis,  and 
applicable  to  all  similarly  situated,  without  discrimina- 
tion. Legislative  provisions  of  this  character  are  upheld 
taxing  drays  and  trucks  (City  of  Burlington  v.  Unter- 
kircher,  99  Iowa  401,  404 :  68  N.  W.  795) ;  those  used  for 
hire  in  transporting  persons  or  goods  (In  re  City  of 
Newport,  131  Ky,  550:  115  S.  W.  744) ;  those  used  for 
business  purposes,  whether  for  hire  or  not  (Johnson  v. 
Mayor  and  Council  of  Macon,  114  Ga.  426:  40  S.  E.  322) ; 
hacks  and  drays  or  other  vehicles  used  for  pay  (City  of 
Terre  Haute  v.  Kersey,  159  Ind.  300:  64  N.  E.  469:  95 
Am.  St.  Rep.  298) ;  McCauley  v.  State,  83  Neb.  431  (119 
N.  W.  675)  ;  City  of  Brooklyn  v.  Breslin,  57  N.  Y.  591) ; 
and  it  may  except  vehicles  used  for  pleasure  (City  of 
Brooklyn  v.  Nodine,  26  Hun.  512)  or  out  of  town  vehicles 
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(Ft.  Smith  V.  Scruggs,  70  Ark.  549:  69  S.  W.  679:  58 
L.  R.  A.  921:  91  Am.  St.  Rep.  100).  The  law  is  valid 
if  it  includes  all  within  the  class.  When  the  power  is 
delegated  to  the  city,  it  may  exercise  it  to  the  same  extent. 
Exact  equality  in  the  tax  or  in  the  classification  cannot 
be  attained.  That  is  impossible.  But  it  is  sufiicient  if 
made  on  a  reasonable  basis,  and  includes  all  within  the 
class,  and  is  not  merely  arbitrary:  Gulf,  Colorado  & 
Santa  Fe  R.  Co.  v,  Ellis,  165  U.  S.  165  (17  Sup.  Ct.  255: 
41  L.  Ed.  666) .  In  Kersey  v.  City  of  Terre  Haute,  161 
Ind.  471,  478  (68  N.  E.  1027,  1028),  it  is  said: 

"  'There  is  no  imperative  requirement  that  taxation 
shall  be  equal.  If  there  were,  the  operations  of  govern- 
ment must  come  to  a  stop,  from  the  absolute  impossibility 
of  fulfilling  it.  The  most  casual  attention  to  the  nature 
and  operation  of  taxes  will  put  this  beyond  question.  No 
single  tax  can  be  apportioned  so  as  to  be  exactly  just, 
and  any  combination  of  taxes  is  likely  in  individual  cases 
to  increase  instead  of  diminish  the  inequality.'  ♦  *  The 
power  is  essentially  legislative  in  its  character,  and  it 
is  not  required,  under  the  constitutional  provisions  we  are 
now  considering,  that  there  should  be  such  exact  exclusion 
and  inclusion  of  the  subjects  of  taxation  as  to  meet  fully 
the  approval  of  the  judicial  mind  as  to  what  is  rea- 
sonable." 

9.  The  exception  of  vehicles  that  are  included  under 
Ordinance  No.  14,053,  which  licenses  peddlers  and  hawk- 
ers of  merchandise  upon  the  street  by  means  of  vehicles 
is  not  discriminatory,  as  such  vehicles  are  already  taxed 
thereby  for  the  privilege  of  using  the  street;  at  least, 
that  is  a  matter  of  classification  within  the  power  of  the 
council.  Such  a  question  was  raised  in  City  of  Newport 
v.  Fitzer,  131  Ky.  544  (115  S.  W.  742 :  21  L.  R.  A.  (N.  S.) 
279),  in  which  it  was  held  that  to  include  them  within 
a  vehicle  ordinance  amounted  to  double  taxation  and  to 
that  extent  the  ordinance  was  held  to  be  void. 

10.  Objection  is  also  made  that  the  ordinance  does  not 
include  auto  trucks  used  for  hire  or  without  hire,  but  we 
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think  the  term  "automobile"  is  sufficiently  comprehensive 
to  include  them.  The  New  International  Encyclopedia 
defines  "automobile"  as  "the  generic  name  which  has 
been  adopted  by  popular  approval  for  all  forms  of  self- 
propelling  vehicles  for  use  upon  highways  and  streets  for 
general  freight  and  passenger  service."  See,  also,  the 
American  Encyclopedia  and  the  Century  Dictionary  and 
Cyclopedia  (New  Edition). 

11.  However,  we  are  unable  to  uphold  the  classification 
which  omits  from  its  terms  automobiles  used  in  connec- 
tion with  the  owner's  business,  which  we  are  justified  in 
assuming  as  a  matter  of  common  knowledge  includes  a 
large  number  of  automobiles  used  by  department  stores, 
breweries,  groceries,  express  companies,  physicians,  and 
others,  not  used  for  hire.  Nelson's  Ency.  And  are  in  the 
same  class  as  those  taxed  by  the  ordinance,  viz:  "For 
each  delivery  wagon  delivering  goods,  wares,  or  mer- 
chandise within  the  city,  without  charge,  drawn  by  two 
animals;  for  each  delivery  wagon  drawn  by  one  animal; 
for  each  truck  or  dray  drawn  by  two  animals;  for  each 
truck  or  dray  drawn  by  one  animal;  for  each  vehicle 
used  for  hauling  dirt,  wood,  brick,  stone,  lumber,  sand, 
gravel,  or  like  material,  drawn  by  two  animals  (the  same 
drawn  by  one  animal ) ;  for  every  vehicle  not  above  enum- 
erated used  for  business,  drawn  by  two  animals  (and  the 
same  drawn  by  one  animal)."  The  complaint  alleges 
that  there  are  large  numbers  of  such  vehicles  propelled 
by  their  own  power,  used  within  the  city  by  their  owners, 
in  their  own  business,  without  hire.  It  is  an  arbitrary 
classification  to  say  that  an  automobile  using  the  streets 
for  the  same  purpose  as  those  vehicles  drawn  by  horses 
which  are  taxed  shall  pay  no  vehicle  tax.  Such  classifica- 
tion is  not  made  on  a  reasonable  basis  and  renders  the 
ordinance  void. 

It  is  also  objected  that  the  ordinance  does  not  state  the 
object  of  the  tax.    But  that  is  immaterial,  as  the  charter 
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provides  that  it  must  be  placed  in  the  ^'street  repair  fund" 
and  the  council  can  make  no  other  disposition  of  it,  and 
that  provision  is  self-executing. 

For  the  reason  above  assigned,  the  decree  will  be 
reversed  and  one  entered  here  adjudging  the  ordinance 
void,  and  enjoining  the  city  from  the  enforcement  of  it. 

Reversed. 

Mr.  Justice  Moore  and  Mr.  Justice  McBride  concur. 
Mr.  Justice  Slater  and  Mr.  Justice  King  having  been 
succeeded  by  Justice  Bean  and  Justice  Burnett  took  no 
part  in  this  decision. 


Decided  January  31,  1911. 

On  Petition  for  Rehearing. 

[112  Pac.  1079.] 

Opinion  by  Mr.  Chief  Justice  Eakin. 

This  petition  is  drawn  under  a  misconception  of  the 
terms  of  the  ordinance.    Counsel  says: 

"What  authority  is  there  in  existence  in  the  United 
States  today  which  holds  (outside  of  this  opinion)  that  an 
automobile  is  in  the  same  class  as  a  vehicle  drawn  by  an 
animal?  Its  purpose  is  to  license  vehicles  drawn  by  ani- 
mals only,  and  how  can  the  court  say  that  the  city  council 
cannot,  by  another  ordinance,  license  automobiles  used  for 
the  transportation  of  goods,  etc?" 

And  this  statement  discloses  the  whole  foundation  of 
the  petition.  If  the  council  had  included  in  one  class  only 
vehicles,  used  for  any  kind  of  business,  drawn  by  horses, 
there  would  have  been  a  very  different  question  before 
us  for  consideration.  Whether  such  a  classification  would 
be  discriminatory  it  is  not  necessary  to  consider.  But 
that  is  not  the  classification  made  by  the  council.  The 
ordinance  provides  "that  any  person  *  *  being  the  owner 
or  keeper  of  any  *  *  wagon,  automobile  or  other  vehicle, 
which  shall  be  used  for  the  conveyance  of  persons,  *  * 
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packages,  *  *  or  for  any  other  business,  shall  pay.  *  *" 
Thus  the  class  of  vehicles  sought  to  be  licensed  are  those 
used  for  the  transportation  of  persons,  packages,  or  for 
any  other  business,  not  alone  vehicles  drawn  by  horses. 
It  probably  licenses  all  kinds  of  autos  used  in  any  busi- 
ness, except  those  used  by  one  in  his  own  business,  and 
includes  all  vehicles  drawn  by  animals  used  by  the  same 
class  of  persons  in  their  own  business.  It  made  an  effort 
to  include  all,  but  it  omitted  a  very  considerable  and 
important  part  of  those  within  the  class,  and  is  therefore 
discriminatory. 

The  petition  is  denied. 

Reversed:  Rehearing  Denied. 


Argued  Nov.  11,  decided  Dec.  6,  1910.  rehearing  denied  Jan.  31,  1911. 

CITY  OF  JOSEPH  v.  JOSEPH  WATER  WORKS  CO. 

[Ill   Pac.   864;   112  Pac.   1083.] 

Municipal   Corporations  —  Public   Supply  —  Franchise  —  Power  of 
municipalitt. 

1.  Even  in  the  absence  of  statutory  power,  a  municipality,  as  an  Inci- 
dent to  its  organization,  has  the  right  to  give  a  franchise  for  the  purpose 
of  supplying  itself  with  water. 

Municipal   Corporations  —  Franchise  —  Power  to   Grant  —  Water- 
works. 

2.  Under  the  express  provisions  of  Section  2711,  B.  &  C.  Comp.,  part  of 
the  statute  providing  for  the  organization  of  cities  passed  In  1893  (Laws 
1893,  p.  119),  a  city  may  grant  a  franchise  to  a  water  company  to  supply 
the  town,  and  Section  2692  makes  the  provision  apply  to  charters  previ- 
ously granted. 

Municipal  Corporations — Public   "Debt" — Statutory   Limitation  of 
Indebtedness. 

3.  A  municipality  may  legally  contract  for  the  future  supply  of  water 
at  an  annual  rental,  though  the  aggregate  of  the  rentals  will  exceed  the 
statutory  limitation  of  indebtedness,  being  a  contract  for  future  Indebted- 
ness to  be  Incurred,  provided  the  contracting  party  perform  the  agreement 
out  of  which  the  debt  may  arise,  not  being  a  "debt"  within  the  meaning  of 
the  limitation. 

Municipal  Corporations — Use   of   Public   Place — Franchise — Dura- 
tion OF  Grant. 

4.  A  municipality  has  no  authority  to  grant  a  perpetual  utility  fran- 
chise. 
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Waters  and  Water  Courses  —  Use  op  Public  Place  —  F'ranchise — 
Construction. 

5.  Where  a  municipality  granted  a  water  company  in  one  section  of  its 
franchise  unlimited  rlglits  to  lay  pipes,  etc.,  and  In  another  section  limited 
this  right  to  15  years,  the  limitation  will  be  upheld,  for  a  municipality  has 
not  a  right  to  grant  a  perpetual  utility  franchise  and  will  not  be  presumed 
to  have  intended  to  do  so.  and  another  construction  would  render  the  latter 
section  meaningless. 

Municipal  Corporations — Use  of  Public   Place — Franchise — Rules 
OP  Construction. 

6.  Where  the  terms  of  a  franchise  are  doubtful,  they  should  be  con- 
strued most  strongly  against  the  grantee ;  what  is  not  unequivocally 
granted  being  withheld,  and  nothing  passing  by  implication  save  what  is 
necessary  to  effect  the  obvious  intent  of  the  grant. 

From  Wallowa:    John  W.  Knowles,  Judge. 

Statement  by  Mr.  Chief  Justice  Eakin. 

The  town  of  Joseph,  afterward  reincorporated  as  the 
"City  of  Joseph,"  was  incorporated  by  act  of  legislature 
in  the  year  1887  (Sp.  Laws  1887,  p.  181),  and  on  March 
23,  1894,  the  city  of  Joseph  adopted  an  ordinance  grant- 
ing to  defendant,  a  private  corporation,  the  right  of  way 
through  the  streets  of  the  town  to  lay  water  mains ;  sec- 
tion 1  thereof  providing: 

"That  the  Joseph  Waterworks  Company  and  its  suc- 
cessors and  assigns  are  hereby  granted  the  exclusive  right 
and  privilege  to  lay  water  mains  and  all  necessary  service 
pipes  in  all  streets  and  alleys  of  said  town  of  Joseph, 
necessary  to  supply  said  town  and  its  inhabitants  with 
water." 

Section  4  thereof  provides : 

"And  further  to  encourage  the  enterprise  of  said  water 
system  of  the  said  town  of  Joseph,  we,  the  common  coun- 
cil, do  hereby  agree  to  grant  the  exclusive  right  to  said 
company  for  a  term  of  fifteen  years  commencing  January 
1,  1894." 

The  ordinance  contains  other  provisions  as  to  the  time 
and  manner  of  construction  for  city  hydrants,  water 
rates,  etc.  The  defendant  company  constructed  the  water 
system  and  has  continuously  operated  the  same  ever  since 
and,  on  April  12, 1910,  was  proceeding  to  extend  its  water 
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mains  in  streets  not  before  supplied  with  water,  where- 
upon  plaintiff  commenced  this  suit  to  enjoin  it  from  so 
doing.  A  preliminary  injunction  was  panted  by  the 
judge  of  the  circuit  court.  Defendant  answered  the  com- 
plaint, admitting  that  it  is  extending  its  water  mains, 
as  alleged,  and  pleading  the  ordinance  above  referred 
to  and  the  construction  of  the  water  plant,  at  great 
expense,  viz.,  $10,000,  bu  authority  thereof;  and  that 
the  acts  complained  of  are  authorized  thereby.  As  a 
second  defense  it  alleges  the  same  facts,  and,  further, 
that  the  plaintiff  threatens  to  interfere  with  and  stop 
defendant  from  extending  its  water  system  and  to  pre- 
vent it  from  furnishing  water  to  the  city  or  its  inhab- 
itants, and  threatens  to  construct,  install,  and  operate, 
at  the  expense  of  the  taxpayers,  a  plant  to  supply  the  city 
and  its  inhabitants  with  water,  and  thereby  render  value- 
less the  plant  of  defendant,  in  violation  of  its  agreement. 
Plaintiff  demurred  to  the  new  matter  of  the  answer, 
which  demurrer  was  overruled  and  decree  rendered 
thereon  dissolving  the  injunction  and  dismissing  the  suit, 
from  which  decree  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Daniel  W.  Sheahan. 

For  respondent  there  was  a  brief  over  the  names  of 
Mr.  Thomas  H.  Crawford  and  Mr.  John  P.  Rtisk, 

Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  It  is  first  contended  by  plaintiff  that  the  city  had  no 
power  or  authority  to  grant  the  franchise  for  the  reason 
that  a  municipality  can  only  exercise  such  powers  as  are 
either  expressly  granted  or  are  necessarily  implied  by  its 
charter.  This  may  be  conceded,  but  one  of  those  powers, 
necessarily  implied  by  the  general  welfare  clauses  of  the 
charter,  is  to  supply  the  city  with  water.  The  author- 
ities are  quite  uniform  to  this  effect.     30  Am.  &  Eng. 
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Enc.  Law  (2  ed.)  406;  20  Am.  &  Eng.  Enc.  Law  (2  ed.) 
1147;  28  Cyc.  636,  950;  City  of  Indianapolis  v.  Indian^ 
apolis  Gaslight  &  Coke  Co.,  66  Ind.  396 ;  Mayor  and  Cowrv- 
cil  of  Rome  v.  Cabot,  28  Ga.  50 ;  Brenham  v.  Water  Co., 
67  Tex.  542  (4  S.  W.  143). 

2.  However,  if  there  were  any  doubt  upon  that  ques- 
tion, it  is  put  at  rest  by  Section  2711,  B.  &  C.  Comp.,  being 
a  part  of  the  statute  providing  for  the  organization  of 
cities  and  towns,  enacted  in  1893  (Laws  1893,  p.  119), 
which  expressly  grants  such  power,  and  Section  2692, 
B.  &  C.  Comp.,  makes  the  provisions  of  the  act  applicable 
to  charters  theretofore  granted :  Warren  v.  Crosby,  24 
Or.  558  (34  Pac.  661). 

3.  Neither  is  there  merit  in  the  contention  that  the  con- 
tract created  an  indebtedness  in  excess  of  the  charter 
limitation,  A  municipal  corporation  may  contract  for  a 
future  supply  of  water  necessary  for  the  city's  needs 
and  stipulate  for  the  payment  of  an  annual  rental,  as  the 
water  is  furnished,  notwithstanding  the  aggregate  of 
such  payments,  during  the  life  of  the  contract,  may 
exceed  the  amount  limited  by  the  charter.  "There  is  a 
distinction  between  a  debt  and  a  contract  for  a  future 
indebtedness  to  be  incurred,  provided  the  contracting 
party  perform  the  agreement  out  of  which  the  debt  may 
arise."  Walla  Walla  City  v.  Walla  Walla  Water  Co.,  172 
U.  S.  1,  20  (19  Sup.  Ct.  77,  85:  43  L.  Ed.  341).  In  such 
a  case  the  indebtedness  is  not  created  until  the  consider- 
ation has  been  furnished. 

4.  It  is  further  contended  by  plaintiff  that  the  muni- 
cipality cannot  grant  an  exclusive  franchise  without 
special  authority  from  the  legislature.  This  is  conceded 
by  defendant,  it  contending  only  that  the  franchise  is  per- 
petual, while  plaintiff  insists  that  section  4  of  the  ordi- 
nance limits  its  duration  to  15  years,  and  this  is  the  prin- 
cipal ground  of  contention  between  them.  A  municipality 
cannot,  at  least  without  statutory  authority,  grant  a  per- 
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petual  utility  franchise.  It  is  said  in  Cedar  Rapids  Water 
Co.  V.  Cedar  Rapids,  118  Iowa  234,  241  (91  N.  W.  1081, 
1084),  that  "grants  or  franchises  in  perpetuity  or  for 
unreasonably  long  periods  of  time  are  generally  regarded 
as  against  public  policy,  and,  if  ever  valid,  the  authority 
therefor  must  be  found  in  the  constitution  or  statutes  of 
the  state."  See,  also,  28  Cyc.  655,  875;  Cooley's  Const. 
L.  (6  ed.)  251;  Citizens'  St.  Ry.  Co.  v.  Detroit  Railway, 
171  U.  S.  48  (18  Sup.  Ct.  732:  43  L.  Ed.  67) ;  Brenham 
V.  Water  Co.,  67  Tex.  542  (4  S.  W.  143) ;  lUinois  Trust 
&  Savings  Bank  v.  Arkansas  City  Water  Co.  (C.  C.)  67 
Fed.  196;  Logansport  Ry.  Co.  v.  City  of  Logansport 
(C.  C.)  114  Fed.  688.  It  is  said  in  Birmingham  &  Pratt 
Mines  St.  Ry.  Co.  v.  Birmingham  St.  Ry.  Co.,  79  Ala.  472 
(58  Am.  Rep.  615)  : 

"Judge  Cooley  adopts  the  view  that  a  municipal  cor- 
poration cannot,  'without  explicit  legislative  consent,'  per- 
mit the  construction  of  a  street  railway  in  its  streets,  and 
confer  on  the  projectors  'privileges  exclusive  in  their 
character,  and  designed  to  be  perpetual  in  duration.'  ♦  ♦ 
No  reason  is  perceived  why  this  principle  is  not  entirely 
sound,  and  in  strict  conformity  to  every  rule  pertaining 
to  the  true  functions  of  municipal  corporations.  *  *  They 
have  no  implied  power  to  barter  away  today,  as  a  monop- 
oly to  one,  that  which,  the  public  necessities  of  a  grow- 
ing city  may  require  to  be  reserved,  in  order  that  it  may 
be  exercised  for  the  public  benefit  on  tomorrow." 

See,  also,  note  to  Huron  Waterworks  Co.  v.  City  of 
Huron  (S.  D.)  12  Am.  R.  R.  &  Corp.  Rep.  398;  West- 
minster Water  Co.  v.  Westminster  (Md.)  64  L.  R.  A.  630. 

5.  Thus  we  see  that  the  town  was  powerless  to  grant 
a  perpetual  franchise,  and  it  cannot  be  presumed  that  it 
intended  to  do  so.  On  the  contrary,  it  seems,  from  the 
terms  of  the  ordinance,  that  it  considered  that  the  right 
granted  by  section  1  of  the  ordinance  might  be  termin- 
ated by  the  town  at  any  time ;  hence  the  provision  of  sec- 
tion 4,  fixing  the  time  of  its  duration  at  15  years.    The 
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effect  of  the  limitation  contained  in  section  4  is  the  same 
as  if  it  had  been  inserted  in  section  1,  viz.,  granting  the 
exclusive  right  and  franchise  for  the  term  of  15  years. 
It  limits  to  that  term  whatever  right  or  franchise  is 
granted  by  section  1 ;  otherwise  section  4  is  meaningless. 

6.  It  is  a  rule  of  construction  that,  if  the  terms  of  the 
franchise  are  doubtful,  they  are  to  be  construed  strictly 
against  the  grantee  and  liberally  in  favor  of  the  public. 
What  is  not  unequivocally  granted  is  withheld,  and 
nothing  passes  by  implication,  except  what  is  necessary 
to  carry  into  effect  the  obvious  intent  of  the  grant.  19 
Cyc.  1559;  Joyce,  Franchise,  §23;  Water,  Light  &  Gas 
Co.  V.  Hidchinson,  207  U.  S.  385  (28  Sup.  Ct.  135:  52 
L.  Ed.  257) ;  Birmingham  Pratt  Mines  St  Ry.  Co.  v. 
Birmingham  St.  Ry.  Co.,  79  Ala.  465  (58  Am.  Rep.  615). 

The  Dartmouth  College  case  (4  Wheat.  518:  4  L.  Ed. 
629),  cited  by  defendant,  is  not  in  point  for  the  reason 
that  it  relates  to  a  franchise  created  by  sovereign  power. 
And  we  hold  that  section  4  fixes  the  duration  of  the  fran- 
chise at  fifteen  years.  If,  as  defendant  contends,  the  dura- 
tion of  the  franchise  in  terms  is  perpetual,  then,  as  we 
have  seen,  it  is  void,  and  is  no  protection  to  defendant  for 
the  acts  complained  of  here.  This  was  expressly  held  in 
Westminster  Water  Co.  v.  Westminster,  98  Md.  551  (56 
Atl.  990 :  64  L.  R.  A.  630 :  103  Am.  St.  Rep.  424) ,  where 
the  contract  was  unlimited  as  to  time.  The  court  held  that 
it  was  a  contract  in  perpetuity,  and  therefore  void ;  and 
that  the  court  cannot  make  a  new  contract  between  the 
parties  for  a  limited  period :  Cedar  Rapids  Water  Co.  v. 
Cedar  Rapids,  118  Iowa  241  (91  N.  W.  1081)  ;  Logansport 
Ry.  Co.  V.  City  of  Logarisport  (C.  C.)  114  Fed.  688.  A  con- 
tract which  is  beyond  the  power  of  the  city  to  make  is 
void :  State  ex  rel.  v.  Minnesota  T.  Ry.  Co.,  80  Minn.  108 
(83  N.  W.  32 :  50  L.  R.  A.  656)  ;  Flynn  v.  Little  FaUs 
Electnc  &  Water  Co.,  74  Minn.  180  (77  N,  W.  38:  78 
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N.  *W.  106) ;  Milhdu  v.  Sharp,  27  N.  Y.  611  (84  Am. 
Dec.  814). 

The  only  relief  sought  by  this  suit  is  to  enjoin  defend- 
ant from  extending  its  water  mains  upon  streets  and 
alleys  not  before  occupied  by  it,  and  the  defense  set  up 
by  defendant  does  not  establish  that  it  has  authority  to 
do  so.  The  demurrer  to  the  answer  should  have  been 
sustained,  and  the  preliminary  injunction  made  perpetual. 

The  decree  is  reversed,  and  a  perpetual  injunction  will 
be  entered  here.  Reversed. 


Decided  January  31,  1911. 

On  Petition  for  Rehearing. 

[112  Pac.  1083.] 

Opinion  by  Mr.  Chief  Justice  Eakin. 

By  the  petition  defendant  urges  that  section  4  of  the 
ordinance  does  not  limit  the  duration  of  the  franchise; 
but,  after  a  further  consideration,  we  are  confirmed  in 
our  first  decision. 

We  do  not  hold  that  section  1  of  the  ordinance,  stand- 
ing alone,  would  create  a  perpetual  franchise;  but  the 
answer  so  treats  it,  and  seeks  to  enjoin  the  city  from 
installing  a  municipal  plant.  However  that  question  is 
immaterial  here. 

It  is  urged  that  the  purpose  of  the  suit  is  to  secure 
a  decree  adjudging  that  defendant  is  not  entitled  to  any 
rights  in  any  of  the  streets  of  the  city,  and  not  alone  to 
prevent  it  from  extending  its  mains  into  streets  not 
before  occupied,  as  held  in  the  opinion;  but  the  answer 
expressly  alleges  that  defendant  is  extending  its  water 
mains  and  service  pipes  and  making  the  necessary  exca- 
vations therefor,  and  that  these  acts  are  the  alleged 
wrongful  acts  complained  of  in  the  complaint. 
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We  have  not  considered,  nor  attempted  to  decide,  what 
defendant's  status  may  be  after  the  expiration  of  the 
franchise,  as  that  question  is  not  presented  by  the  issues 
nor  discussed  in  the  briefs,  and  is  a  matter  for  future 
determination.  The  denials  are  limited  by  the  allegations 
of  the  answer,  which,  in  effect,  admit  the  facts  entitling 
plaintiff  to  the  relief  here  granted,  and  the  decree  is 
properly  entered. 

The  motion   is   denied. 

Reversed:  Rehearing  Denied. 


Argued  Aug.  5,  decided  Nov.  29,  1910,  rehearing  denied  Jan.  31,  1911. 

DABLINO  V.  MILES. 

[Ill  Pac.  702;  112  Pac.  1084.] 

Trial — Fixdinos  by  Court — Sufficiency — Conclusions  of  Law. 

1.  In  an  action  by  a  purchaser  of  land  to  recover  for  alleged  fraud- 
ulent representations  by  the  defendant  in  the  sale,  the  court,  sitting  with- 
out a  Jury,  found  that  the  sale  was  made  without  any  fraud  on  the  part 
of  the  vendor  and  without  any  fraudulent  representations,  and  upon  these 
findings  rendered  Judgment  for  the  vendor.  Section  158,  B.  &  C.  Comp., 
provides  that  when  an  action  is  tried  by  the  court  without  a  Jury  the 
decision  shall  state  the  facts  found,  and  Judgment  shall  be  entered  thereon 
accordingly.  Held,  that  such  finding  was  not  a  finding  of  fact,  but  only 
stated  a  conclusion  of  law,  and  that  to  Justify  this  conclusion  the  court 
should  have  found  whether  the  vendor  made  representations  as  to  the  land, 
knowing  them  to  be  false,  or  made  statements  recklessly  as  of  his  own 
knowledge,  but  without  any  knowledge  of  their  truth,  and,  If  so,  whether 
the  purchaser  relied  upon  such  representations  to  his  Injury,  and  that  in 
the  absence  of  any  finding  adverse  to  the  purchaser,  a  Judgment  for  the 
vendor  was  not  supported  by  the  facts  found. 

Trial — Findings  of  Fact — Issues. 

2.  P^ndlngs  of  fact  in  an  action  tried  by  the  court  without  a  Jury  must 
be  made  on  all  material  issues  necessary  to  support  the  Judgment. 

Appeal   and    Error — Findings    of   Court — Questions   of    Fact — Con- 
clusiveness. 

3.  In  an  action  for  damages  for  fraudulent  representations  by  the 
vendor  in  the  sale  of  land,  judgment  was  rendered  upon  a  trial  court's 
findings  of  fact  On  appeal  by  the  purchaser,  the  vendor  contended  that 
the  evidence  failed  to  show  the  elements  of  fraud  alleged  as  to  which  the 
findings  were  silent.  Section  158,  B.  &  C.  Comp.,  provides  that  when  an 
action  is  tried  by  the  court  without  a  Jury  the  decision  shall  statt^  the  facts 
found,  and  Judgment  shall  be  entered  thereon  accordingly.  Held,  that  the 
case  was  not  before  the  court  on  the  evidence,  as  under  this  section  the 
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facts  found  by  the  trial  court  from  the  evidence  were  conclusive  upon  the 
appellate  court,  whose  review  was  confined  to  the  conclusions  of  law. 

Trial — Conclusions  of  Law — Support  by  Findinqs  op  Fact — ^Nbcbs- 

SITY. 

4.  Under  Section  158,  B.  &  C.  Comp.,  providing:  that  when  an  action  Is 
tried  by  the  court  without  a  jury,  the  decision  shall  state  the  facts  found, 
and  Judgrment  shall  be  entered  thereon  accordingly,  the  facts  found  must 
justify  the  court's  conclusions  of  law. 

Evidence — Adm  issions — Pleadings. 

5.  A  cross-bill  is  admissible  to  show  any  admissions  of  fact  made 
therein  by  the  defendant  against  his  interests,  and  relevant  to  the  issues.. 

Statutes — Retrospective  Operation. 

6.  Generally  a  statute  which  changes  a  remedy  only,  but  does  not 
destroy  all  remedy  for  the  enforcement  of  a  right,  Is  retrospective  and 
applies  to  cases  pending  at  Its  enactment  unless  a  contrary  intent  is 
manifest. 

Constitutional  Law — Operation — Scope. 

7.  A  constitution  operates  prospectively,  unless  its  language  or  objects 
clearly  show  that  it  was  intended  to  operate  retrospectively. 

Constitutional  Law — Appellate  Practice — Scope  op  Operation. 

8.  Article  VII  of  the  constitution,  as  amended,  authorizing  the  Supreme 
Court  to  make  findings  from  the  record  which  should  have  been  made,  and 
authorizing  either  party  to  attach  to  the  bill  of  exceptions  the  whole  testi- 
mony, is  prospective  only  in  operation. 

Appeal  and  Error — Record — Evidence — Scope  op  Review. 

9.  Even  when  the  evidence  is  in  the  record  It  is  not  for  the  purpose  of 
reviewing  the  tindings  of  fact,  but  from  which  to  determine  the  merits  of  a 
motion  for  a  nonsuit  or  for  an  instructed  verdict. 

Appeal  and  Error — RrviEW — Scope. 

10.  Only  errors  of  law  are  reviewable  on  appeal  from  a  judgment. 

From  Multnomah :    Thomas  O'Day,  Judge. 

Statement  by  Mr.  Justice  Eakin. 

This  is  an  action  by  Thomas  Darling  against  S.  A.  Miles 
to  recover  damages  suffered  by  reason  of  the  fraudulent 
representation  made  by  defendant  in  the  sale  of  certain 
lots. 

The  complaint  alleges  that  on  "the  20th  day  of  July, 
1906,  the  defendant  herein  did,  with  intent  to  cheat  and 
defraud  the  plaintiff,  falsely  and  fraudulently  represent 
to  the  plaintiff  that  he  was  the  absolute  owner  in  fee,  free 
from  incumbrance,  of  lots  six  (6)  and  seven  (7)  in  block 
five  (5),  in  Pleasant  View  addition,  *  *  in  the  city  of 
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Portland,  and  that  lot  six  (6)  was  46.9  feet  by  100  feet, 
*  *  when  in  truth  and  in  fact  the  defendant  at  that  time 
was  not,  and  well  knew  that  he  was  not,  the  owner  of  the 
south  fifteen  (15)  feet  of  said  lot  six  (6)  free  from 
incumbrance,  and  plaintiff  alleges  that  the  public  then 
had  a  right  to  use  the  said  15  feet  as  a  highway,  and  the 
defendant  then  knew  it ;  that  plaintiff  herein  relied  upon 
the  truth  of  the  statement  of  the  defendant  and  believed 
the  same,  and  on  July  20,  1906,  he  did,  by  reason  of  such 
reliance  and  belief,  purchase  *  *  and  received  from  the 
defendant  his  warranty  deed,  wherein  and  whereby  the 
grantors  certified  that  the  said  premises  were  free  from 
all  encumbrances.  ♦  ♦" 

All  these  allegations  are  denied  by  the  answer,  except 
that  defendant  admits  the  execution  and  delivery  of  the 
deed,  with  covenants  and  warranty,  as  alleged  in  the  com- 
plaint. 

The  action  was  tried  by  the  court  without  a  jury.  At 
the  close  of  the  testimony  the  court  made  the  following 
finding  of  facts : 

"The  court  finds  that  on  or  about  the  20th  day  of  July, 
1906,  the  plaintiff  purchased  from  the  defendant  lots  6 
and  7  in  block  5,  Pleasant  View  addition,  Multnomah 
County,  Oregon,  for  a  valuable  consideration,  and  received 
from  the  defendant  a  general  warranty  deed  therefor. 
That  the  south  15  feet  of  said  lot  6  is  subject  to  a  right  of 
way  of  the  public  to  use  the  same  for  a  highway,  and  said 
sale  was  made  without  any  fraud  on  the  part  of  the 
defendant,  and  without  any  fraudulent  representations  in 
regard  thereto." 

Judgment  was  rendered  thereon  in  defendant's  favor, 

from  which  plaintiff  appeals.  Reversed. 

For  appellant  there  was  a  brief  and  an  oral  argument 
by  Mr,  Otto  J,  Kraemer. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Murphy,  Brodie  &  Swett,  with  an  oral  argument 
by  Mr.  George  A.  Brodie. 
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Mr.  Justice  Eakin  delivered  the  opinion  of  the  court. 

1.  Plaintiff  contends  that  the  findings  of  fact  do  not 
support  the  judgment,  and  to  this  we  agree.  Section  158, 
B.  &  C.  Comp.,  provides  that  when  an  action  is  tried  by 
the  court,  without  the  intervention  of  a  jury,  the  decision 
shall  state  the  facts  found,  and  such  decision  shall  be 
entered  in  the  journal,  and  judgment  entered  thereon 
accordingly.  The  finding  that  "the  sale  was  made  without 
*  *  any  fraudulent  representations"  only  states  a  conclu- 
sion of  law.  To  justify  a  conclusion  to  that  effect  it  was 
necessary  for  the  court  to  find  whether  or  not  defendant 
represented  that  he  was  the  owner  of  the  lot,  free  from 
incumbrance,  and  that  its  dimensions  were  as  stated,  with 
knowledge  on  defendant's  part  that  the  representations 
were  false  or  were  made  recklessly  as  of  his  own  knowl- 
edge, without  any  knowledge  of  their  truth;  and  if  the 
court  finds  that  the  representations  were  so  made  it  must 
also  find  whether  plaintiff  relied  thereon  to  his  injury: 
Cawston  v.  Sturgis,  29  Or.  331  (43  Pac.  656.)  Finding 
adverse  to  plaintiff  on  at  least  one  of  these  matters  is 
necessary  to  support  the  conclusion  that  there  were  no 
fraudulent  representation,  or  to  support  a  judgment  to 
that  effect. 

2.  This  court  has  held  in  many  cases  that  findings  of 
fact  must  be  made  on  all  material  issues  necessary  to  sup- 
port the  judgment.  See  Wright  v.  Ramp,  41  Or.  285  (68 
Pac.  731) ;  Henderson  v.  Reynolds,  57  Or.  186  (110  Pac. 
979),  and  cases  therein  cited. 

3.  Counsel  for  defendant  urges  that  the  proof  fails  to 
establish  the  elements  of  fraudulent  representations 
alleged,  but  the  case  is  not  before  us  upon  the  evidence. 
The  only  means  we  have  of  knowing  what  was  proved  is 
from  the  findings  of  fact  which  are  silent  as  to  the 
elements  urged  here. 

4.  It  is  said  in  Drainage  Dist.  No.  i  v.  Crow,  20  Or.  536 
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(26  Pac.  846),  after  quoting  from  said  Section  158,  B.  & 
C.  Comp.: 

"The  object  of  this  statute  was  to  enable  the  parties  to 
have  placed  upon  the  record  the  facts  upon  which  the 
right  litigated  depends  as  well  as  the  conclusion  of  law. 
*  *  The  facts  found  are  conclusive  upon  the  appellate 
court,  but  the  conclusions  of  law  are  reviewable  here  on 
appeal." 

The  facts  found  must  justify  the  conclusions  of  law. 
Otherwise,  they  are  abstract  statements  and  not  conclu- 
sions. 

5.  Error  is  also  assigned  as  to  the  ruling  of  the  court, 
excluding  the  cross-bill  filed  in  this  action,  when  the  same 
was  offered  in  evidence.  It  having  been  sworn  to  by 
defendant  was  admissible  as  evidence  of  any  statements 
of  fact,  against  his  interests,  contained  therein  that  were 
relevant  to  the  issues  here  as  admissions  of  defendant.  It 
contains  statements  tending  to  prove  facts  in  issue,  such 
as,  that  in  the  sale  plaintiff  supposed  that  the  lot  was  46.9 
feet  wide;  that  plaintiff  did  not  receive  the  quantity  of 
land  he  understood  he  was  getting;  that  15  feet  in  width 
had  been  taken  from  lot  6  for  a  public  highway;  and  it 
was  error  to  exclude  it. 

The  judgment  is  reversed  and  remanded  for  a  new  trial. 

Reversed. 

Mr.  Chief  Justice  Moore  did  not  sit  in  this  case. 


Decided  January  31,   1911. 

On  Petition  for  Rehearing. 

[112  Pac.  1084.] 

Opinion  by  Mr.  Chief  Justice  Eakin. 

6.  Upon  motion  for  a  rehearing  respondent  suggests 
that  Article  VII  of  the  constitution,  as  amended,  so 
enlarges  the  jurisdiction  of  this  court  that,  where  it  can 
say  from  the  record  what  findings  should  have  been  made, 
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it  shall  make  them  itself,  and  that  as  the  amendment 
is  remedial  it  may  apply  to  pending  cases,  and  asks  this 
court  now  upon  a  rehearing  to  consider  the  whole  record, 
and  to  affirm  the  judgment  of  the  court  appealed  from 
if  it  was  such  as  should  have  been  rendered,  notwith- 
standing any  error  committed  during  the  trial.  In  the 
construction  of  a  statute  it  may  be  stated  generally  that, 
if  a  statute  changes  the  remedy  only,  but  does  not  destroy 
all  remedy  for  the  enforcement  of  a  right,  it  is  retro- 
spective and  applies  to  cases  pending  at  the  date  of  its 
enactment  unless  a  contrary  intent  is  manifest:  Judkins 
V.  Taffe,  21  Or.  89  (27  Pac.  221) ;  Denny  v.  Bean,  51  Or. 
180   (93  Pac.  693:  94  Pac.  503). 

7.  But  a  constitution  always  operates  prospectively, 
unless  it  is  clearly  shown  from  the  language  used  or  the 
objects  to  be  accomplished  that  the  provision  was  intended 
to  operate  retrospectively,  and  such  intent  must  be  clearly 
established.   8  Cyc.  731,  745,  and  cases  cited. 

8.  Not  only  is  there  nothing  in  the  language  of  the 
amendment  to  indicate  an  intention  to  make  it  retro- 
active, but  the  clause,  "upon  appeal  of  any  case  to  the 
Supreme  Court  either  party  may  have  attached  to  the 
bill  of  exceptions  the  whole  testimony,"  etc.,  has  refer- 
ence exclusively  to  appeals  thereafter  taken,  as  it  con- 
templates preparation  of  the  record  at  the  time  the  bill 
of  exceptions  is  signed.  The  matters  to  be  so  attached 
are  not  parts  of  the  record  until  made  so  by  certificate  of 
the  judge,  and  this  is  to  be  done  at  the  election  of  one 
or  the  other  of  the  parties  to  the  appeal,  and  the  pro- 
vision is  plainly  prospective  only. 

9.  In  the  opinion  we  stated  that  the  case  was  not  before 
us  on  the  evidence  for  the  purpose  of  determining 
whether  the  elements  of  fraud  have  been  established,  and 
counsel  urge  that  the  whole  evidence  is  in  the  record, 
and  we  should  have  determined  the  facts.     Even  when 
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the  evidence  is  in  the  record  it  is  not  for  the  purpose 
of  reviewing  the  findings  of  fact,  but  from  which  to 
determine  the  merits  of  a  motion  for  a  nonsuit  or  for 
an  instructed  verdict. 

10.  Only  errors  of  law  are  to  be  reviewed  upon  an 
appeal  from  a  judgment. 

The  petition  for  a  rehearing  is  denied. 

Reversed:  Rehearing  Denied. 


Argued  Nov.  24.  decided  Dec.  14,  1909,  rehearing  denied  Nov.  29,  1910. 

Further  rehearing  denied  Jan.  31,  1911. 

FRIENDLY  v.  ELWEBT. 

[105  Pac.  404;  111  Pac.  690;  112  Pac.  1085.] 

Vendor  and  Purchabbr — Construction  of  Contract — Options — "Uni- 
lateral Contract." 

1.  A  contract  for  purchase  of  land  acknowledged  receipt  of  |300,  and 
provided  that  the  vendor  should  furnish  an  abstract  of  title  and  warranty 
deed  conveying  a  marketable  title  satisfactory  to  the  purchaser's  attorney, 
the  purchaser  to  have  Ave  days  in  which  to  examine  the  title ;  and,  if  not 
satisfactory,  the  vendor  to  refund  the  payment.  Held,  that  the  contract 
was  unilateral,  the  purchaser  not  binding  himself  to  perform  unless  the 
title  should  prove  satisfactory  and  not  contracting  to  forfeit  anything  on 
failure  to  perform,  and  was  a  mere  option  to  purchase  which  could  be 
converted  into  a  valid  contract  of  sale,  binding  upon  both  parties  by  an 
unqualified  acceptance  by  the  optionee  within  the  time  prescribed  therein. 

Vendor  and  Purchaser — Contract — Acceptance. 

2.  Evidence  held  not  to  show  a  bona  fide  acceptance  of  the  option  by 
the  optionee. 

Vendor  and  Purchaser — Contracts — Failure  op  Title — Remedy  of 
Purchaser. 

3.  Where  title  to  land  was  not  satisfactory  to  the  purchaser,  his  only 
remedy  was  a  return  of  the  purchase  money,  and  he  could  not  compel  the 
vendor  to  clear  up  the  title. 

Specific  Performance — Persons  Entitled  to  Enforce  Performance. 

4.  Where  a  person  who  had  contracted  to  sell  land  and  give  a  title 
satisfactory  to  the  purchaser's  attorney  had  lost  an  unrecorded  deed  from 
her  grantor  to  her,  and  was  only  able  to  give  a  warranty  deed  which  she 
offered  to  do  but  which  was  refused  by  the  purchaser  because  of  the 
absence  of  the  unrecorded  deed,  the  purchaser  could  not  subsequently 
compel  her  to  do  the  very  thing  which  she  had  previously  offered  to  do  and 
which  he  had  refused  to  accept,  though  she  had  in  the  meantime  acquired 
another  deed  in  place  of  the  lost  one. 
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Frauds,  Statute  of — Sufficiency  of  WRrriNo — Option  to  Pubchase. 

5.  An  option  to  purchase,  being  In  writing,  was  sufficient  as  against  the 
grantor  to  take  the  agreement  constituted  by  its  acceptance  out  of  the 
statute,  though  the  acceptance  was  not  written. 

Vendor  and  Purchaser — Options — ^Acceptance. 

6.  An  option  to  purchase  is  not  binding  until  the  option  has  been 
unqualifiedly  accepted. 

Vendor  and  Purchaser — Options — Acceptance. 

7.  There  was  no  unquallfled  acceptance  of  an  option  to  purchase  by 
the  grantee  stating  that  an  abstract  submitted  was  satisfactory,  but  that 
it  vested  title  in  a  third  person,  and  that  a  deed  from  the  grantor  with  a 
deed  from  such  person  to  the  grantor  would  be  satisfactory ;  nor  by  the 
grantee  telling  the  representative  of  one  of  the  parties  that  he  was  ready 
and  willing  to  complete  the  transaction,  suggesting  a  meeting  for  that 
purpose,  and  that  "it  was  O.  K.  with"  the  deed  from  the  third  person. 

Vendor  and  Purchaser — Option — Nudum  Pactum. 
S^  An  option  to  purchase  without  consideration  is  nudum  pactum  until 
accepted,  and,  in  effect  a  mere  offer. 

Vendor  and  Purchaser — Option — Consideration. 

9.  An  option  to  purchase  is  not  sustained  as  to  consideration  by  an 
advance  payment  made  by  the  grantee,  to  be  returned  on  his  determination 
not  to  accept. 

Judgment — Issues. 

10.  There  can  be  no  judgment  against  a  party  for  money  which  he  has 
tendered  in  court  and  concerning  which  no  issue  has  been  Joined. 

From  Multnomah:   Thomas  O'Day,  Judge. 

Statement  by  Mr.  Justice  McBride. 

On  January  22,  1907,  defendant  C.  M.  Elwert  entered 
into  an  agreement  with  F.  V.  Andrews  &  Co.  for  the 
sale  of  certain  property  in  Portland.  The  agreement, 
omitting  the  description  of  the  property,  is  as  follows: 

"January  22,  1907.  Received  of  F.  V.  Andrews  &  Co., 
agents,  the  sum  of  three  hundred  ($300)  dollars  on 
account  of  purchase  price  of  ten  thousand  ($10,000)  dol- 
lars, for  the  following  real  property,  in  the  city  of  Port- 
land, Multnomah  County,  Oregon;  *  *  terms  of  sale  are 
as  follows:  I  am  to  furnish  complete  and  satisfactory 
abstract  of  title  and  warranty  deed  conveying  a  good  and 
marketable  title  in  fee  simple,  free  of  incumbrances,  sat- 
isfactory to  the  attorney  of  the  nominee  of  said  F.  V. 
Andrews  &  Co.,  said  nominee  to  have  five  (5)  complete 
days  from  the  time  of  delivery  of  abstract  of  title  within 
which  time  to  examine  the  title  to  said  property,  where- 
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upon  if  said  title  and  deed  prove  satisfactory,  said 
nominee  is  to  pay  me  the  further  sum  of  four  thousand 
seven  hundred  ($4,700)  dollars  and  give  me  a  mortgage 
on  said  property  to  secure  payment  of  the  balance  of  the 
purchase  price,  to-wit:  the  sum  of  five  thousand  ($5,000) 
dollars,  payable  one  year  from  date  with  interest  at  six 
per  cent,  per  annum,  payable  quarter  yearly.  It  is  fur- 
ther expressly  agreed  that  I  am  to  pay  one-half  of  the 
taxes  which  fall  due  on  or  about  the  1st  day  of  February, 
1907,  and  that  the  purchaser  is  to  pay  the  other  half  of 
such  taxes  in  addition  to  the  purchase  price  of  said  prop- 
erty. And  I  further  agree  to  assign  to  the  purchaser  of 
said  property,  free  of  further  charge,  a  fire  policy  for  two 
thousand  five  hundred  ($2,500)  dollars,  covering  the 
dwelling  on  said  property,  which  expires  in  December, 
1909,  or  January,  1910.  And  I  further  agree  to  allow 
the  purchaser  to  collect  the  rents  accruing  after  February 
6,  1907,  and  that  I  will  retain  the  rents  collected  up  to 
that  date.  If  said  title  is  not  satisfactory  as  aforesaid,  I 
agree  to  refund  the  said  three  hundred   ($300)  dollars. 

"[Signed]    C.   M.  Elwert." 

At  the  time  of  the  execution  and  delivery  of  the  agree- 
ment, the  property  stood  in  the  name  of  C.  P.  Elwert, 
one  of  the  defendants,  but  C.  M.  Elwert,  the  defendant 
who  appeals,  had  in  her  possession  and  exhibited  to  F. 
V.  Andrews  a  warranty  deed  from  C.  P.  Elwert  and  wife, 
fully  conveying  to  her  the  title  to  said  property  in  fee 
simple.  Upon  the  26th  day  of  January,  1907,  C.  M. 
Elwert  delivered  to  Andrews  an  abstract  of  title  showing 
that  the  title  to  the  property  stood  of  record  in  the  name 
of  C.  P.  Elwert,  but,  taken  in  conjunction  with  the 
unrecorded  deed  before  mentioned,  it  appears  conclu- 
sively that  the  absolute  legal  title  to  the  property  was  in 
Miss  C.  M.  Elwert.  Previous  to  the  26th  of  January, 
Miss  Elwert,  on  the  suggestion  of  Andrews,  had  taken 
her  abstract  and  unrecorded  deed  to  Mr.  Dabney's  office 
to  have  it  examined  by  him,  and  it  was  agreed  that  the 
parties  were  to  meet  on  the  morning  of  the  28th  to  close 
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up  the  transaction.  There  is  a  dispute  between  Mr. 
Andrews  and  Miss  Elwert  as  to  the  place  of  meeting; 
Andrews  claiming  that  it  was  to  have  taken  place  at  his 
office  and  Miss  Elwert  claiming  that  it  was  to  have  been 
at  Dabney's  office.  She  claims  that  she  went  to  the  office 
of  Dabney,  but  that  the  other  parties  failed  to  appear, 
and  that,  after  waiting  some  time,  she  went  away.  On 
the  forenoon  of  the  29th  day  of  January  she  met  Mr. 
Andrews,  and  told  him  that  she  had  lost  the  unrecorded 
deed,  and  thought  she  had  left  it  in  Dabney's  office. 
Andrews  informed  Friendly  of  this  fact,  and  upon  the 
same  day  Friendly  sent  Miss  Elwert  the  following  letter : 

"January  29,  1907. 
"C.  M.  Elwert,  Portland,  Oregon. 

"Dear  madam :  Referring  to  your  contract  of  sale  with 
F.  V.  Andrews  &  Co.,  agents,  dated  January  22,  1907, 
I  beg  to  say  that  I  am  the  purchaser  under  the  said  con- 
tract of  the  south  40  feet  of  lot  4,  and  30x100  feet  south 
of  and  adjoining  same  in  block  262,  city  of  Portland, 
Multnomah  County,  Oregon,  and  hereby  make  tender  to 
you  of  the  amount  due  as  balance  of  cash  called  for 
under  said  contract  and  hold  myself  in  readiness  to  exe- 
cute the  mortgage  for  the  unpaid  balance  as  provided  in 
said  contract.  I  have  had  the  title  examined  as  shown 
by  the  abstract  furnished  me  by  you  through  F.  V. 
Andrews  &  Co.,  agents,  and  find  title  to  be  satisfactory, 
but  vested  of  record  in  C.  P.  Elwert.  I  am  informed, 
however,  that  you  have  a  good  and  sufficient  deed  by 
which  C.  P.  Elwert  conveyed  said  property  to  you,  so 
that  the  warranty  deed  from  you  will  convey  title  in  fee 
simple  to  me.     Yours  very  truly, 

"J.  C.  Friendly." 

Dabney  testified  that  Miss  Elwert  came  to  his  office 
looking  for  the  deed,  but  it  was  never  found,  although 
advertised  for  in  a  daily  paper.  Miss  Elwert  offered  to 
give  her  warranty  deed  to  the  property,  but  this  plain- 
tiff testifies  that  he  was  unwilling  to  accept  unless  he  was 
given  possession  of  the  lost  deed,  or  Miss  Elwert  should 
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procure  another  deed  from  C.  P.  Elwert,  who  had  the 
record  title.  A  deed  was  prepared  and  sent  to  C.  P. 
Elwert,  who  resided  in  New  York,  but  he  refused  to 
sign  it. 

While  affairs  were  in  this  unsettled  condition,  Mr. 
McGarry,  as  attorney  for  Miss  Elwert,  wrote  to  plaintiff 
the  following  letter: 

"Portland,  Oregon,  March  5,  1907. 
"F.  V.  Andrews  &  Co.,  Agents,  City. 

"Gentlemen :  On  January  23,  1907, 1  am  informed  that 
C.  M.  Elwert  entered  into  a  contract  with  you  for  the 
sale  of  the  following  described  property,  viz. :  The  sQuth 
40  feet  of  lot  4  and  30x100  feet  south  of  and  adjoining 
same  in  block  262,  city  of  Portland,  being  70x100  feet 
on  the  west  side  of  Eleventh  Street  between  Main  and 
Jefferson  streets  in  said  city.  That  the  stipulated  price 
was  $10,000,  one-half  cash  and  the  balance,  $5,000,  to  be 
secured  by  a  mortgage  upon  said  property;  that  she 
accepted  $300  upon  the  purchase  price  of  said  property 
with  the  understanding  that  she  would  give  a  warranty 
deed,  a  good  and  marketable  title  to  said  property,  and 
if  title  was  not  satisfactory  to  you  to  refund  the  said 
$300.  On  the  date  above  mentioned,  I  am  informed  that 
C.  M.  Elwert  held  a  deed  from  C.  P.  Elwert  for  the  prop- 
erty, as  substantially  above  described,  as  agent  for  C.  P. 
Elwert  to  be  recorded  when  she,  as  such  agent,  should 
make  a  sale  of  the  property;  that  on  January  29th  a 
letter  was  received  by  C.  M.  Elwert  signed  by  J.  C. 
Friendly  and  endorsed  by  yourself,  tendering  to  her  the 
balance  of  cash  due  under  said  contract  and  notifying 
her  of  said  Friendly's  readiness  to  execute  a  mortgage 
for  the  unpaid  balance,  and  that  she  was  also  informed 
in  this  letter  by  Mr.  J.  C.  Friendly  as  follows:  *I  have 
had  the  title  examined  as  shown  by  the  abstract  furnished 
me  by  you  through  F.  V.  Andrews  &  Co.,  Agents,  but 
vested  of  record  in  C.  P.  Elwert.  I  am  informed,  how- 
ever that  you  have  a  good  and  sufficient  deed  by  which 
C.  P.  Elwert  conveyed  said  property  to  you,  so  that  the 
warranty  deed  from  you  will  convey  title  in  fee  simple 
to  me.'  I  am  also  informed  that  C.  M.  Elwert  has  lost 
the  deed  referred  to  from  C.  P.  Elwert  to  herself,  and  that 
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after  advertising  for  the  same,  is  yet  unable  to  recover  it. 
In  this  misfortune  she  has  asked  my  advice,  owing  to  the 
fact  that  C.  P.  Elwert  seems  now  unwilling  to  make  a 
new  deed.  She  is  acting  upon  my  advice  and  now 
instructs  me  to  notify  you  that  she  personally  stands 
ready  to  execute  to  you  or  Mr.  Friendly  her  own  war- 
ranty deed  to  the  property  intended  to  be  conveyed  in 
said  contract  upon  payment  to  her  of  the  balance  con- 
templated under  said  contract,  and  the  execution  and 
delivery  to  her  of  a  mortgage  for  the  unpaid  balance  of 
$5,000  by  Mr.  Friendly  or  the  purchaser  thereof.  If  this 
proposition  be  satisfactory,  kindly  notify  me  at  once  and 
I  «hall  have  her  execute  the  papers  whenever  you  are 
ready  to  present  them.  However,  if  this  title  should 
prove  unacceptable  and  the  personal  warranty  of  C.  M. 
Elwert  be  regarded  unmarketable,  then  I  will  be  glad 
to  instruct  her  to  return  to  you  the  $300  referred  to  in  the 
contract,  if  you  will  kindly  advise  me  of  your  preference 
in  the  matter. 

"Very  truly  yours, 

"Wm.  R.  McGarry." 

This  was  delivered  to  the  plaintiff  and  his  check  for 
$300  returned  to  him,  but  he  refused  to  accept  the  check 
and  declined  to  receive  the  deed. 

Nothing  further  was  done  in  the  matter  until  March 
16th,  when  Dr.  Charles  E.  Wade,  residing  at  Drain,  Ore- 
gon, agreed  to  buy  the  property  if  Miss  Elwert  would 
procure  a  deed  from  her  brother  in  New  York.  This 
she  did,  and  notified  Wade  to  that  effect  on  the  8th  day 
of  April,  1907.  On  the  17th  day  of  April,  he  came  to 
Portland  and  paid  her  $1,000  to  bind  the  bargain,  taking 
her  receipt  for  the  same.  On  April  30th  this  suit  was 
filed.  On  May  17th  Dr.  Wade  came  down  and  closed  the 
deal,  paying  $6,800  more  and  giving  a  mortgage  for 
$2,700.  The  evidence  does  not  disclose  any  actual  knowl- 
edge on  the  part  of  Wade  of  any  of  the  transactions 
between  plaintiff  and  Miss  Elwert  until  June  26,  1907, 
when  he  was  served  with  summons  and  copy  of  supple- 
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mental  complaint.  This  suit  was  brought  to  compel  Miss 
Elwert  to  specifically  perform  her  alleged  contract  and  to 
clear  up  the  title  as  to  Wade  and  C.  P.  Elwert  and  wife, 
and  to  declare  Wade  a  trustee  for  plaintiff.  Defendants 
C.  P.  Elwert  and  wife  made  default.  C.  M.  Elwert  and 
Wade  answered,  and  on  the  trial  a  decree  was  rendered 
in  favor  of  plaintiff,  from  which  C.  M.  Elwert  and  Wade 
appeal.  Other  facts  necessary  to  the  decision  of  this 
case  appear  in  the  opinion.  Reversed. 

For  appellant  there  was  a  brief  with  oral  arguments 
by  Mr.  Samtiel  B.  Huston  and  Mr.  A.  E.  Clark. 

For  respondent  there  was  a  brief  over  the  names  of 
Messrs.  Murphy,  Brodie  &  Merges  with  an  oral  argu- 
ment by  Mr.  George  A.  Brodie. 

Mr.  Justice  McBride  delivered  the  opinion  of  the  court. 

1,  2.  The  contract  here  is  unilateral.  The  plaintiff 
nowhere  binds  himself  to  perform  unless  the  title  should 
prove  to  be  satisfactory,  nor  did  he  contract  to  forfeit 
anjiihing  in  case  of  failure  to  perform.  If  his  attorney 
should,  even  in  the  most  capricious  manner  and  without 
assigning  any  reason  therefor,  declare  the  title  unsatis- 
factory, the  defendant  C.  M.  Elwert,  after  going  to  the 
trouble  and  expense  of  having  an  abstract  prepared, 
would  be  compelled  to  return  the  $300  paid  to  her  and 
be  without  remedy  at  law  or  in  equity :  Church  v.  Shank- 
lin,  95  Cal.  626  (30  Pac.  789:  17  L.  R.  A.  207) ;  PoUock 
V.  Brookover,  60  W.  Va.  75  (53  S.  E.  795:  6  L.  R.  A. 
[N.  S.]  403).  It  was  a  mere  option  to  purchase,  which 
could  be  converted  into  a  valid  contract  of  sale,  binding 
upon  both  parties  by  an  unqualified  acceptance  by  the 
optionee,  within  the  time  prescribed  in  the  agreement. 
We  do  not  think  the  testimony  discloses  a  bona  fide 
unqualified  acceptance. 
I  3.  Before  an  acceptance  had  been  intimated  by  plain- 
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tiff  in  any  way  that  would  bind  him,  he  was  informed 
that  the  unrecorded  deed,  which  formed  an  important 
link  in  the  chain  of  title,  had  been  lost,  and  we  think 
that  the  evidence  preponderates  in  favor  of  the  claim  of 
defendant  that  it  was  actually  lost.  Plaintiff's  accept- 
ance was  conditioned  on  the  presence  and  availability  of 
this  lost  deed,  and  his  acceptance  of  the  title  as  satis- 
factory was  conditioned  upon  the  assumption  that  C.  M. 
Elwert  had  it  in  her  possession,  after  he  had  been 
informed  that  it  was  not  in  her  possession.  The  plain- 
tiff testified  that  he  never  intended  to  perform  his  part 
of  the  agreement  unless  the  defendant  cleared  up  the 
title,  either  by  getting  a  new  deed  or  by  some  proceeding 
in  the  courts.  It  is  very  evident  that  the  title,  in  the 
condition  that  it  then  was,  was  not  satisfactory  to  plain- 
tiff, and  in  such  case  his  remedy  was  provided  in  the 
agreement  itself,  namely,  the  return  of  the  purchase 
money.  Am.  &  Eng.  Enc.  Law  (2  ed.)  87,  88;  L(mg  v. 
MiOer,  46  Minn.  13  (48  N.  W.  409)  ;  Barker  v.  CHtzer, 
35  Kan.  459  (11  Pac.  382). 

4.  All  the  relief  that  the  court  could  possibly  have 
given  against  C.  M.  Elwert  would  have  been  to  compel 
her  to  make  a  deed  to  the  premises,  and  this  she 
had  already  tendered  before  her  sale  to  Wade,  and 
the  same  was  refused  by  plamtiff.  Plaintiff  cannot 
come  into  court,  after  refusing  the  only  conveyance 
defendant  could  make,  and  compel  her  to  do  the  very 
thing  which  she  had  previously  offered  to  do,  and  which 
plaintiff  had  refused  to  allow  her  to  do :  Johnson  v.  Ful- 
ler, 55  Minn.  269  (56  N.  W.  813)  ;  Allen  v.  Treat,  48 
Wash.  552  (94  Pac.  102) ;  Weir  Investment  Co.  v.  Scat- 
tergood,  42  Colo.  54  (94  Pac.  19). 

This  view  of  the  case  renders  unnecessary  a  considera- 
tion of  the  other  questions  so  ably  presented  by  the 
respective  counsel.  The  decree  of  the  court  below  will  be 
reversed.  Reversed. 
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Decided  November  29.  1910. 

On  Petition  for  Rehearing. 

[Ill  Pac.  690.] 

Opinion  Per  Curiam. 

After  a  careful  re-examination  of  this  case,  we  are 
satisfied  that  the  conclusion  reached  in  our  former  opin- 
ion (105  Pac.  404)  is  correct,  and  we  adhere  thereto. 

Reversed:  Rehearing  Denied. 


Decided  January  31.   1911. 

On  Motion  to  Vacate  Decree. 

[112  Pac.  1085.] 

Opinion  by  Mr.  Chief  Justice  Eakin. 

After  the  mandate  in  this  case  had  been  issued,  plain- 
tiff filed  a  petition,  asking  that  it  be  recalled  and  a  rehear- 
ing granted,  on  the  ground  that  the  decree  should  have 
provided  that  plaintiff  recover  the  $300  earnest  payment 
made  by  him  at  the  time  the  option  was  signed ;  and  for 
the  further  reason  that  the  court  must  have  overlooked 
certain  points  urged  in  the  briefs  and  at  the  oral  argu- 
ment upon  the  rehearing.  The  mandate  was  recalled, 
and  we  have  reconsidered  the  whole  case,  and  we  adhere 
to  our  first  opinion. 

The  complaint  alleges  that  the  option  given  by  C.  M. 
Elwert  on  January  22,  1907,  was  accepted  by  Friendly 
on  January  29th,  and  "plaintiff  herein  duly  notified  the 
said  C.  M.  Elwert  that  said  title,  taken  in  conjunction 
with  said  deed  from  C.  P.  Elwert  and  Alyda  Elwert,  his 
wife,  to  her,  was  satisfactory  to  him,  and  that  he  accepted 
the  same,"  etc.  This  acceptance  refers,  undoubtedly,  to 
the  letter  of  that  date,  written  by  Friendly  to  C.  M. 
Elwert,  which  is  set  out  in  the  statement  of  the  case; 
and  in  his  testimony  he  says  that  he  knew  when  he  wrote 
it  that  C.  M.  Elwert  claimed  to  have  lost  the  unrecorded 
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deed  from  C.  P.  Elwert  to  her;  and  that  when  he  wrote 
the  letter  of  January  29th  he  was  not  willing  to  go  on 
with  the  purchase  or  accept  a  deed  from  C.  M.  Elwert 
without  "the  missing  link  in  the  chain."  The  abstract 
was  delivered  to  him  on  January  26th,  and  in  the  letter 
he  says  it  is  satisfactory,  but  that  it  vests  the  title  in 
C.  P.  Elwert,  and  that  he  is  informed  she  has  a  convey- 
ance to  herself  from  C.  P.  Elwert,  so  that  with  it  a  war- 
ranty deed  from  her  will  be  satisfactory,  thus  qualifying 
his  acceptance,  and  no  agreement  is  reached  between 
plaintiff  and  defendant. 

Plaintiff  urges  that  there  was  an  unconditional  oral 
acceptance  of  the  option.  The  only  proof  of  this  does 
not  relate  to  the  time  mentioned  in  the  complaint,  but  is 
given  by  Mr.  Andrews  in  his  testimony,  viz. : 

"On  the  21st  (he  undoubtedly  meant  the  28th  of  Jan- 
uary) he  (Friendly)  telephoned  to  me  he  was  ready  and 
willing  to  complete  the  transaction,  as  everything  was  in 
order,  and  suggested  we  should  meet  at  Mr.  Dabney's 
office  on  the  following  afternoon  at  half  past  two  to  com- 
plete the  transaction.  I  went  up  that  evening  to  see  Miss 
Elwert  and  notified  her  about  the  matter.  I  missed  her 
at  home,  but  met  her  on  Yamhill  Street  between  Seventh 
and  Park  and  told  her  about  it." 

It  can  hardly  be  contended  that  this  constituted  a 
formal  acceptance  by  Friendly.  He  sent  no  communica- 
tion to  C.  M.  Elwert,  nor  did  Andrews  state  to  her  that 
either  Friendly  or  he  accepted  the  option.  He  only 
appointed  a  time  and  place  to  meet  and  complete  the 
transaction.  Friendly  testified  that  he  "told  Andrews 
that  it  was  0.  K.  with  this  deed  from  Elwert  and  his 
wife  to  C.  M.  Elwert."  No  intimation  is  given  that  he 
accepted  or  authorized  Andrews  to  accept  the  option. 
From  all  that  was  said  he  assumed  no  liability  or  obliga- 
tion to  C.  M.  Elwert  to  purchase.  The  title  was  not  yet 
satisfactory.  He  at  all  times,  even  by  the  letter  of  the 
29th,  left  himself  free  to  refuse  the  title.  In  cross-exam- 
ination he  was  asked: 
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"So  when  you  wrote  that  letter  you  meant,  of  course, 
that  she  would  have  to  complete  the  title  and  put  it  in 
good  shape? 

"A.  I  didn't  care  how  she  did  it,  as  long  as  she  got 
the  title  to  the  property  clear  and  free.  There  are  several 
ways  of  doing  it,  had  she  shown  the  right  spirit  about 
the  matter. 

"Q.  But  you  did  not  mean  to  take  it  with  the  deed  lost 
unless  she  cleared  the  title  some  way? 

"A,  Unless  she  celared  the  title  up  through  the  courts 
some  way." 

5,  6.  Although  the  option  being  in  writing  was  suffi- 
cient, as  against  C.  M.  Elwert,  to  take  the  case  out  of  the 
statute  of  fr^sads,  even  though  Friendly's  acceptance  was 
not  in  writing,  yet  she  was  not  bound  to  specifically  per- 
form, or  to  respond  in  damages,  until  there  was  an 
unqualified  acceptance  by  Friendly. 

7.  If  what  palintiff  contends  was  an  oral  acceptance 
had  been  in  writing,  neither  it  nor  the  letter  of  January 
29th  would  have  been  such  an  acceptance  as  would  give 
C.  M.  Elwert  a  remedy  for  specific  performance  against 
Friendly ;  and,  if  not,  there  was  no  agreement.  In  Davis 
v.  Brigham,  56  Or.  41  (107  Pac.  961),  it  is  held  that  to 
make  the  option  obligatory  it  is  necessary  that  the  other 
party  shall  have  accepted  the  terms  of  the  option.  The 
option  gave  to  Andrews  a  choice  of  two  remedies. 

"If  said  title  and  deed  prove  satisfactory,  said  nominee 
is  to  pay  me  the  further  sum  of  *  ♦.  If  said  title  is  not 
satisfactory  as  aforesaid,  I  agree  to  refund  the  said  three 
hundred  (300)  dollars." 

8.  An  option  to  purchase  given  by  an  owner  of  real 
estate  if  without  consideration  is  nudum  pobctum  until 
accepted,  and  is,  in  effect,  only  an  offer.  And  that  is  true 
of  the  option  in  this  case.  It  was  without  consideration ; 
the  $300  was  not  a  consideration  for  the  option,  but  an 
advance  payment  on  the  purchase  price  of  the  property, 
in  case  Friendly  accepted  it:  Rtide  v.  Levy,  43  Colo.  482 

Slg.  20 
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(96  Pac.  560:  127  Am.  St.  Rep.  123:  24  L.  R.  A.  [N.  S.] 
91)  ;  Berry  v.  Frisbie,  120  Ky.  337  (86  S.  W.  558),  and 
note  to  Litz  v.  Goosling,  21  L.  R.  A.  127. 

9.  The  case  of  Weir  Inv.  Co.  v.  Scatterwood,  42  Colo. 

54  (94  Pac.  19),  is  very  much  in  point  here.  The  option 
provided  that  in  the  event  the  title  was  not  approved  by 
the  attorney  for  the  defendant  then  the  amount  paid 
should  be  returned.  Plaintiff  failed  to  furnish  an  abstract 
of  title  which  defendant's  attorney  would  approve,  and 
defendant  refused  to  accept  the  title  offered.  The  court, 
adopting  the  language  of  the  opinion  in  Johnson  v.  Fuller, 

55  Minn.  269  (56  N.  W.  813),  held  that  "Ms  claim  is,  in 
effect,  that  he  could  refuse  to  accept  a  conveyance,  and 
at  any  time  afterwards  compel  the  vendor  to  make  one. 
The  contract  certainly  did  not  contemplate  any  such 
thing.  What  is  clearly  included  was  that  if,  at  the  end 
of  30  days,  the  title  should  be  unmarketable,  the  vendee 
might  do  either  of  two  things :  First,  perform  the  con- 
tract and  take  a  conveyance,  relying  on  the  covenants 
in  it  as  a  security  against  any  defects  in  the  title;  or, 
second  refuse  to  perform  and  receive  back  the  money 
paid  on  it — in  effect  to  rescind  the  contract."  See,  also, 
Long  V.  Miller,  46  Minn.  13  (48  N.  W.  409). 

In  Marsh  v.  Lott,  156  Cal.  643  (105  Pac.  968),  it  is 
said : 

"Until  plaintiff  accepted  the  offer,  there  could  be  no 
mutuality;  in  fact,  no  contract  whereby  plaintiff  was 
obligated  in  any  way.  He  could  signify  his  acceptance 
in  accordance  with  the  terms  of  the  contract  and  subject 
to  all,  not  part,  of  the  conditions  imposed  thereby." 

In  Henry  v.  Black,  213  Pa.  620,  627  (63  Atl.  250,  253), 
the  court  says : 

"An  acceptance  of  an  option  to  be  good  must  be  such 
as  amounts  to  an  agreement  or  contract  between  the  par- 
ties. Such  an  acceptance  can  be  only  an  unconditional 
one.    The  rule  upon  this  subject  is  thus  stated  in  Potts 
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V.  Whitehead,  23  N.  J.  Eq.  512:    *An  acceptance,  to  be 
I  good,  must,  of  course,  be  such  as  to  conclude  an  agree- 

ment or  contract  between  the  parties.    And  to  do  this  it 
I  must  in  every  respect  meet  and  correspond  with  the  offer, 

i  neither  falling  within  nor  going  beyond  the  terms  pro- 

posed, but  exactly  meeting  them  at  all  points  and  closing 
with  them  just  as  they  stand/  " 

And  in  Berry  v.  Frisbie,  120  Ky.  337  (86  S.  W.  558), 
it  is  said : 

"Where  it  is  left  to  one  of  the  parties  to  an  agreement 
to  choose  whether  he  will  proceed  or  abandon  it,  neither 
can  specifically  enforce  its  execution  in  equity." 

This  question  is  well  annotated  in  Litz  v.  Goosling,  93 
Ky.  185  (19  S.  W.  527:  21  L.  R.  A.  127).  To  the  same 
effect  are  Cummins  v.  Beavers,  103  Va.  230  (48  S.  E. 
891 :  106  Am.  St.  Rep.  881) ,  with  a  note  in  1  Am.  &  Eng. 
Ann.  Cas.  986;  and  Mier  v.  Hodden,  148  Mich.  488  (111 
N.  W.  1040:  118  Am.  St.  Rep.  586),  with  an  extended 
note  in  12  Am.  &  Eng.  Ann.  Cas.  88,  91. 

10.  Plaintiff  also  insists  that  we  should  render  judg- 
ment against  defendant  for  the  $300  advanced  upon  the 
option.  There  is  no  doubt  that  the  money  should  be 
returned  to  him,  but  there  is  no  issue  tendered  in  regard 
to  it  by  either  party.  The  money  has  been  tendered  to 
plaintiff  and  refused,  and  this  court  is  not  authorized  to 
render  a  judgment  against  defendant  for  money  which 
she  offered  to  pay.  Plaintiff  has  stipulated  that  "we 
always  claimed  they  were  willing  to  pay  us  our  $300 
back." 

The  motion  to  vacate  the  decree  rendered  by  this 
court  is  denied.  Reversed:  Rehearing  Denied. 
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ACTION. 

Actions — Judgments — Foreign    Judgments. 

1.  An  action  at  law  lies  for  the  recovery  of  money  based  on  a  decree 
of  a  court  of  equity   of  a  sister  state. — DeVall  v.  DeVall,   128. 

Action — Dbfbnsb — Equitablb  Defenses  in  Legal  Action. 

2.  In  an  action  agrainst  defendant  to  recover  money  paid  by  testatrix 
as  surety  on  notes  executed  by  defendant  as  principal,  the  answer  alleged 
an  agreement  of  testatrix  to  devise  a  tract  to  defendant  and  a  further 
agreement  by  which  a  part  of  the  land  was  to  be  sold  and  the  proceeds 
applied  to  the  payment  of  notes  executed  by  defendant  and  testatrix, 
Including  the  notes  paid  by  intestate,  which  notes  were  to  have  been 
marked  paid  out  of  defendant's  expectancy  in  the  land  and  surrendered  to 
him  in  lieu  of  title  to  the  part  of  the  devised  land  sold,  and  that  the  notes 
were  paid  out  of  the  proceeds  of  the  land  sold.  Held,  that  the  answer 
alleged  an  ordinary  conversion  of  the  land  into  a  fund  out  of  which  the 
notes  were  to  be  paid,  which  was  not  a  defense  to  a  legal  action  and  could 
only  be  set  up  by  a  complaint  in  equity  in  the  nature  of  a  cross-bill,  under 
Section  391,  B.  ft  C.  Comp.,  providing  that,  where  defendant  at  law  is 
entitled  to  relief  in  equity,  he  may  on  answering  flle  a  cross-bill  in  equity, 
when  the  case  shall  proceed  as  in  equity,  and  further  providing  that  the 
procedure  in  the  suit  shall  be  as  provided  in  that  title  only,  so  that,  no 
cross-bill  having  been  filed,  the  answer  stated  no  defense. — Wataon  v. 
McLench,  446. 

Actions  on   County   Warrants. 

3.  A  county  warrant  is  payable  on  demand,  and,  when  a  request  for 
payment  is  made  to  the  proper  party  and  payment  has  not  been  made, 
an  action  lies  on  It,  In  the  absonse  of  a  statute  to  the  contrary'. — 
Bmith   v.    Polk   County,   551. 

Actions — County    Warrants — Limitations. 

4.  Sections  2898-2900,  L.  O.  L.,  providing  for  the  publication  of  notice 
for  presentation  of  unpaid  county  warrants  which  have  been  issued  more 
than  seven  years,  or  they  will  be  canceled  if  not  presented  within  60  days, 
and  Section  2959,  requiring  the  county  treasurer  to  pay  county  warrants  on 
presentation,  and  providing  that,  where  there  are  no  funds  in  the  treasury, 
he  shall  indorse  on  the  warrant  "Not  paid  for  want  of  funds,"  the  date  of 
presentation,  and  his  signature,  whereupon  the  warrant  shall  draw  legal 
interest  until  notice  is  given  by  publication  that  there  are  funds  to  redeem 
it.  take  a  county  warrant  containing  the  indorsement  of  the  treasurer  out 
of  the  class  of  liabilities  designated  in  Section  6,  declaring  that  an  action 
on  a  contract  must  bt»  commenced  within  6  years  after  the  accrual  of  the 
action,  and  make  the  limitation  of  6  years  begin  with  the  publication  of 
the  notice,  and  a  cause  of  action  on  such  a  warrant  Is  not  barred  until 
the  expiration  of  the  60  days  after  publication  of  the  notice. — Smith 
v.    Polk   County,    551. 

Against    Corporation    for   Acts   of   President,    see    Corporations,    1,    2. 
Partner   Suing  in    His   Own   Name,    soo   Partnership,    1,    2,    3. 
Bar  of  Debt  as  Affecting  Security,   see  Limitations  of  Actions,  1,   2. 
Actions    in    Which    Set-Off    and    Counterclaim      Are     Available,      .see 
Replevin,   5,   6,   7. 

ADMINISTRATION. 

Of   Elstates,    Decedents,   see   Executors   and   Administrators. 

ADVERSE    POSSESSION.  ^ 

Adverse    Possession — Actual    Possession — Notorious  Possession. 
The   mere   cutting   of   firewood    by    the   mortgagor   on    uninclosed    and 
unoccupied  land  for  use  at  her  residence  or  other  land,  and  passing  Over 
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it  on  a  roadway  thereon,  are  not  such  actual  or  open  and  notorious 
possession  as  will  ripen  into  title  against  the  claim  of  the  mortgagee 
or  the  purchaser  at  the  foreclosure  sale. — Talbot  v.  Cook.  535. 

Acquisition  of  Water  Rights  by  Prescription,  see  Watkrs  and  Water 
Rights. 

ADVEBSE   USE. 

Evidence  to  Establish  Must  Be  Clear,  see  Watbbs,  7,   8,   9,    10. 

AGENCY. 
In   Greneral,   see   Principal  and   Agent. 

ALIMONY. 

ALIMON.T — Statutory  Power  on   Granting  Divorce. 

1.  The  power  to  award  permanent  alimony  on  granting  a  divorce 
is   statutory. — DeVall   v.   DeVall,    128. 

Alimony — Power  of  Court  to  Award — Divorce. 

2.  The  authority  to  grant  divorce  and  award  alimony,  though  statu- 
tory, carries  with  it  such  powers  as  are  expressly  given  and  such  as 
may   necessarily  be   incidental   to   its  exercise. — DeVall  v.   DeVall,    128. 

ANIMALS. 

Animals — Injury    to    Stock — Nature    of    Action — Variance. 

Plaintiff  sued  defendant  railroad  company  for  the  killing  of  stock 
on  its  right  of  way,  and  the  evidence  showed  that  plaintiffs  deed  to 
the  railroad  company  reserved  a  right  to  crossings,  and  that  it  agreed 
to  put  in  cattle  guards  and  open  crossings,  but  did  not  do  so,  but  that 
plaintiff  had  no  arrangement  with  the  railroad  company  to  put  in  gates, 
and  that  it  decided  to  inclose  its  right  of  way  by  a  continiious  fence 
and  gates  at  the  crossings.  Held,  that  there  was  no  variance,  on  the 
ground  that  the  action  was  in  tort,  while  the  evidence  tended  to  show 
liability  arising  on  breach  of  contract;  plaintift  not  seeking  to  recover 
because  defendant  did  not  construct  open  crossings,  but  on  the  ground 
that  the  fence  and  gates  were  not  kept  in  repair. — Dihhlee  v.  Astoria  d 
Columbia  River  R.  R.   Co.,  428. 

ANSWER. 

In   General,    see   Pleading. 

APPEAL   AND    EBBOB. 

Appeal — Ruling   of  Lower   Court — Exception. 

1.  In  order  to  raise  the  question  in  the  appellate  court  of  a  ruling 
in  the  lower  court,  the  party  must  have  made  his  objection  at  the  time 
of  the  ruling,  and  saved  his  exception  thereto. — State  v.  McAvoy,  1. 

Appeal — Exceptions — Disagreement   as   to   Instructions   Rbqubstbd 
— Affidavit — ^Timb  for  Filing. 

2.  When  an  attorney  and  the  Judge  disagreed  as  to  whether  certain 
instructions  had  been  requested  and  excepted  to  in  a  certain  triail, 
defendant  could  not  avail  himself  of  the  error  when  he  failed  to  file 
his  affidavits  as  to  the  request  for  the  Instruction  and  the  exception  to 
its  refusal  within  ten  days  from  such  disagreement,  as  provided  by 
Section  170,  B.  &  C.  Comp..  as  amended  by  Laws  1907,  p.  344. — State 
V.   McAvoy,   1. 

Appeal — Exceptions — Disagreement   as  to   Inbtructionb   Rbqubsted 
— Affidavit  of  Bystanders. 

3.  Where  the  Judge  and  attorney  disagreed  as  to  whether  a  certain 
Instruction  was  asked  at  a  trial  and  whether  an  exception  was  taken 
on  the  refusal  to  grant  it,  the  appellate  court  could  not  consider  the 
error  in  such  refusal,  where  the  affidavit  of  bystanders  failed  to  state 
that  an  exception  to  the  ruling  was  made  as  provided  by  statute. — 
Btate  V.  McAvoy,  1. 


Index.  617 


Appbal   and   Error — Bonds — Motion   to   Dismiss. 

4.  Where  a  bond  given  on  appeal  is  Insufficient,  a  motion  to  dismiss 
the  appeal  will  be  denied  and  leave  granted  to  file  a  new  bond,  under 
Section    549,    subd.    4,    B.    &    C.    Comp. — Fildew   v.    Milner,    16. 

Appibal   and    Error — Time    of    Taking     Procbiding — ^Extension    of 
Time  to  File  Transcript. 

5.  Rules  of  a  trial  court  provided  for  a  motion  book  in  which  all 
motions  shall  be  noted,  and  that  copies  of  all  papers  flled  must  be  served 
on  the  attorney  for  the  adverse  party,  and  no  motion  shall  be  heard 
except  by  consent  of  both  parties,  unless  a  copy  thereof  has  been 
served.  Section  553,  B.  &  C  Comp.,  provides  that  within  30  days  after 
appeal  a  transcript  must  be  filed,  and,  If  not  so  flled,  the  appeal  shall 
be  deemed  abandoned,  but  the  trial  court  or  the  Supreme  Court  may 
upon  terms  enlarge  the  time  for  filing  the  transcript.  Held,  that  an 
appeal  will  not  be  dismissed  because  an  extension  of  time  in  which  to 
file  the  transcript  was  secured  from  the  trial  court  without  notice  to 
the  opposing  counsel,  as  orders  enlarging  the  time  within  which  to 
file  transcripts  are  made  by  the  supreme  Justices  without  notice  to  the 
adverse  parties. ^-</o7in«on   v.   latucovete,   24. 

Appeal  and  Error — Record — Evidence. 

6.  The  sufficiency  of  the  evidence  to  justify  the  decree  will  not  be 
considered,  where  the  testimony  Is  not  in  the  record. — Howell  v.  Wheeler, 
33. 

Appeal   and   Error — Dborbb    of   Murder — Harmless    £2rrob. 

7.  Where,  in  a  prosecution  for  murder,  the  Jury  bring  In  a  verdict 
of  murder  in  the  second  degree,  error  of  the  court  In  refusing  to  take 
from  the  Jury  the  question  of  murder  in  the  first  degree  held  harmless. 
— State   v.    Meyers,    50. 

Appeal  and   Error — Dismissal  of  Appeal — ^Without   Prejudice. 

8.  Defendant  appealed  from  the  Judgment  of  conviction,  and  failed 
to  have  the  transcript  transmitted  within  five  days  after  notice  of 
appeal,  which  made  his  attempted  appeal  void.  Held,  that  a  motion 
to  dismiss  the  appeal,  without  prejudice  to  the  right  of  accused  to  take 
a  second  appeal  within  the  time  fixed  by  statute  will  be  granted. — 
State   v.    Tucker,   59. 

Appeal  and  EjRROe — ^EZxceptions — Sufpicibncy. 

9.  An  exception  In  general  terms  to  an  instruction,  correct  In  point 
of  law.  Is  not  available  on  appeal. — Simpson  v.  Miller,  61. 

Appeal  and  Error — Discretion  of  Trial  Court — Leave  to  Amend. 

10.  While  the  appellate  court  in  a  case  at  law  will  not  review  the 
exercise  of  the  trial  court's  discretion  In  denying  leave  to  amend  the 
complaint,  unless  there  has  been  an  abuse  of  discretion,  the  rule  Is 
otherwise  In  equity,  where  the  case  is  tried  de  novo  on  appeal  without 
reference   to   the   findings   of   the   lower   court. — Hodgkin  v.   Boswell,   88. 

Appeal — ^Evidbncb — Bill  of  Exceptions. 

11.  When,  on  an  appeal  from  a  conviction,  there  was  no  bill  of 
exceptions,  the  evidence  was  not  made  a  part  of  the  record,  and  there- 
fore the  insufficiency  of  it  could  not  be  considered. — Ex  parte  Harrell,  96. 

Appeal — Conviction — Plba  of  Guilty. 

12.  The  exception  in  Section  548,  B.  &  C.  Comp.,  providing  that  a 
party  to  a  civil  action  may  appeal  from  a  final  determination  of  his 
cause,  unless  the  Judgment  was  given  by  consent  or  for  want  of  an 
answer,  is  not  applicable  to  a  conviction  in  a  criminal  action,  based  on 
a  plea  of  guilty. — Bx  parte  Harrell,  96. 

Appeal — Objections — ^Wken   Considbrbd. 

18.  In  a  prosecution  for  murder,  defendant  could  not,  on  appeal,  raise 
the  objection  that  he  did  not  have  a  fair  trial  owing  to  the  intensity 
of  the  sentiment  against  him,  where  it  did  not  appear  that  he  had 
made  a  motion  for  a  continuance,  or  a  change  of  venue,  or  had  flled  any 
affidavits  to  show  that  the  Jury  were  prejudiced. — Ex  parte  Harrell,  95. 

Appeal — Matter  of  Record — Consideration. 

14.  In  a  prosecution  for  murder,  the  question  whether  the  trial  court 
was  authorized  {o  reconvene  before  the  next  term  where  It  had  adjourned 
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without  designiating:  a  day  for  reconvening  could  be  considered  on  an 
application  to  the  Supreme  Court  for  a  certificate  of  probable  cause , 
although  there  was  no  bill  of  exceptions,  as  the  matter  could  be  ascer- 
tained   from    an    Inspection    of   the    transcript. — Ex  parte   Harrell,   95. 

ApPBAi,i — Petition  to  Stat  the  Execution. 

15.  Where  defendant  was  convicted  of  murder  to  which  accusation 
he  pleaded  guilty,  his  petition  for  a  stay  of  the  execution  pending  an 
appeal  should  clearly  point  out  that  a  substantial  error  has  been  made, 
as  evidenced  by  the  transcript  or  bill  of  exceptions. — Ex  parte  Harrell,  95. 

Appeal   and   KtooR — Review — Matters   Not    in    Issue. 

16.  Matters  on  which  Issue  is  not  tendered  will  not  be  considered 
on   appeal. — l8on  v.   Sturgill,   109. 

Appeal    and    Error — Review — Scope— -Matters    Not    Raised    Below. 

17.  Questions  not  made  in  the  pleadings  or  proof,  and  not  considered 
below,  will  not  be  considered  on  appeal. — laon  v.  Sturgill,  109. 

Appeal  and  Error — Costs. 

18.  Only  such  legal  charges  as  have  been  paid  or  promised  to  be  paid 
to  the  clerk  for  preparing  a  transcript  on  appeal  may  be  recovered  as  a 
disbursement,  so  that  expenses  saved  by  plaintiffs  counsel  himself  pre- 
paring the  appeal  transcript  inured  to  the  benefit  of  the  other  party 
upon  reversal. — DeVall  v.  DeVall,  128. 

Appeal — Record — Contents — "Filed." 

19.  Under  Section  1367,  B.  &  C.  Comp.,  requiring  pleas  In  criminal 
cases  to  be  oral  and  entered  on  the  journal,  where  the  transcript  on 
appeal  in  a  criminal  case  showed  only  that  a  plea  of  former  Jeopardy 
was  "filed"  and  overruled,  and  did  not  show  any  order  that  the  plea 
be  recorded,  it  sufllclently  appeared  that  the  plea  was  not  formally 
read  to  the  court,  and,  for  that  reason,  was  not  ordered  to  be  recorded, 
and  hence  was  not  properly  part  of  the  record :  the  word  filed"  import- 
ing only  that  the  paper  was  placed  In  the  official  custody  of  the  clerk 
who  probably  Indorsed  as  filed  with  the  date  of  reception,  signing  his 
name  thereto,  and  retained  It  In  his  ofllce  for  inspection  by  interested 
parties. — State   v.    Hollotoay,    162. 

Appeal — Record  on   Appeal — Transcript — Conclusiveness. 

20.  It  must  be  assumed  that  the  transcript  on  appeal  correctly  states 
the  facts  therein  recited,  and  its  presumptive  verity  cannot  be  contro- 
verted by  aflldavits. — State  v.  Holloway,   162. 

Appeal — Questions  Reviewable. 

21.  Wliere  the  record  did  not  show  that  defendant  and  co-defendant 
were  husband  and  wife,  the  objection  that  a  charge  deprived  the  co- 
defendant  of  the  prima  facie  presumption  that  a  wife  acting  with  her 
husband,  acted  by  coercion  and  without  guilty  Intent,  as  provided  by 
Section  788.  subd.  31.  B.  &  C.  Comp.,  was  without  merit. — State  v. 
Erickson,   262. 

Appeal — Bill    of    Exceptions — Necessity. 

22.  The  purpose  of  a  bill  of  exceptions  is  to  bring  to  the  appellate 
court  the  exceptions  and  so  much  of  the  evidence  as  Is  necessary  to 
disclose  their  relevancy  and  materiality,  and  the  appellate  court  will  not 
resort  to  the  transcript  of  the  court  reporter's  shorthand  report  of  the 
trial  in  order  to  determine  the  facts  or  the  weight  of  the  evidence. — 
State  v.   Erickson,   262. 

Appeal   and    E^rror — Special   Verdict — Denial — Discretion — RRViaw-. 

23.  Under  Section  154.  B.  &  C.  Comp.,  providing  that  the  jury  in  their 
discretion  may  render  a  general  or  special  verdict  In  actions  to  recover 
money  onlv,  or  for  specific  real  property,  and  In  all  other  cases  the  court 
may  direct  the  jury  to  find  a  special  verdict  on  all  or  any  of  the  issuer, 
the  court's  refusal  to  direct  special  findings  is  a  matter  within  its  dlR- 
cretlon,    and   will    not   be    reviewed   on   appeal. — Fox   v.    Tift,   268. 

Appeal    and    Error — Notice    of    Appeal — Description    of    Judoment 
sufficikncy. 

24.  The  notice  of  appeal  should  enable  the  court,  by  a  fair  construction 
thereof,   and  without   resort   to  other  evidence   than   that   contained  in   ihe 
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transcript,    to    determine    that   the    appeal    Is    taken    from    the    Judgment 
in  a  particular  case. — Kecuty  v.   United  Rya,   Co.,  325. 

Appeal  and  Error — Notice  of  Appeal — Description  of  Judgment. 

26.  The  undertaking  on  appeal  may  be  examined  to  identify  the  Judg- 
ment sought  to  be  reviewed  in  order  to  sustain  the  sufficiency  of  the 
notice  of  appeal. — Keady  v.   United  Rys.  Co.,  325. 

Appeal  and  Krror — Notice  of  Appeal — Description  of  Judgment. 

26.  A  notice  of  appeal  stated  the  title  of  the  case,  opposite  which 
were  two  case  numbers,  and  required  plalntift  to  take  notice  that  defend- 
ant in  the  above-entitled  action  appealed  to  the  Supreme  Court  from 
the  Judgment  rendered  therein  on  June  10,  1908,  which  Judgment  was 
of  record  in  Journal  No.  173  of  the  circuit  court  at  page  425,  in  favor 
of  plaintiff.  The  undertaking  on  appeal  recited  that  defendant  appealed 
to  the  Supreme  Court  from  a  Judgment  rendered  against  him  on  June  10, 
1908,  for  124,583.23,  etc..  and  a  certified  copy  of  the  Judgment  roll 
showed  that  on  November  8,  1906,  and  December  29th,  plaintiff  com- 
menced actions  in  the  circuit  court  against  defendant  herein,  and  a 
Journal  entrv,  made  June  4,  1908,  recited  that  the  two  cases,  giving 
their  title  and  numbers  as  stated  in  the  notice  of  appeal,  were  consoli- 
dated, and  the  verdict  in  the  consolidated  case  recited  a  finding  for 
plaintiff  in  the  sum  stated  in  the  undertaking,  and  the  judgment  ordered 
that  plaintiff  recover  from  defendant  that  sum.  Section  549,  B.  &  C. 
Comp.,  makes  a  notice  of  appeal  sufficient  if  it  contains  the  title  of  the 
cause,  the  parties,  and  notifies  the  adverse  party  or  his  attorney  that 
an  appeal  is  taken  from  the  Jugdment,  etc.  Held,  that  the  notice  of 
appeal,  aided  by  the  recitals  from  the  undertaking  and  the  Judgment 
roll,  sufficiently  identified  the  Judgment  sought  to  be  reviewed,  though 
the  transcript  did  not  show  the  volume  or  page  of  the  Journal  where 
the  Judgment  was  recorded,  and  the  references  thereto  in  the  notice  of 
appeal  would  be  regarded  as  surplusage. — Keady  v.  United  Rya.  Co.,  325. 

Appeal   and   Error — Review — Refusal   of   Nonsuit — Sufficibnct   op 
Bill  of  Exceptions. 

27.  To  Justify  a  review  of  an  alleged  error  In  refusing  a  motion  for  an 
involuntary  nonsuit,  the  bill  of  exceptions  must  affirmatively  show  that 
it  contains  all  the  evidence  before  the  court  when  the  motion  was  made. 
— Keady  v.    United  Rya.   Co.,   325. 

Appeal  and  Error — Review — Complaint  Not  Tested  bt  Demurrer. 

28.  On  appeal,  the  sufficiency  of  a  complaint  to  state  a  cause  of 
action  which  has  not  been  tested  by  demurrer  or  by  motion  before  trial 
will  be  more  liberally  construed  than  when  tested  by  demurrer  before 
trial. — Keady   v.    United   Rya.    Co.,   325. 

Appeal  and  Error — Harmless  Error — Admission  op  Evidence — Party 
Not  Entitled  to  Succeed. 

29.  If  the  Jury  could  not  have  properly  rendered  any  other  verdict 
In  any  event,  error  in  the  admission  of  evidence,  or  in  instructions,  was 
harmless. — Longfellow   v.  Huffman,   338. 

Appeal    and    Error — Prejudicial    Error — Instructions — Failure    to 
Give. 

30.  Where  a  Jury,  in  an  action  against  a  railroad  company  for  an 
injury  received  by  a  licensee  on  the  track,  requests  an  instruction  as 
to  whether  or  not  it  was  negligence  for  the  railroad  to  permit  persons 
to  cross  its  track  without  signals  of  warning,  the  failure  of  the  court 
to  instruct  them  that  it  is  not  negligence  is  reversible  error. — Shielda  v. 
Southern   Pac.   Co.,   347. 

Appeal  and  Error — Supersedeas — Allowance  by  Court. 

31.  Under  the  Constitution  of  Oregon,  Article  VII,  Section  6,  providing 
that  the  Supreme  Court  shall  have  Jurisdiction  only  to  reverse  the  final 
decisions  of  the  circuit  courts,  it  has  no  original  Jurisdiction,  and  cannot 
issue  any  writ  in  an  original  proceeding,  but,  as  an  incident  to  its 
appellate  Jurisdiction,  It  has  such  inherent  powers  as  are  necessary  to 
the  effectual  exercise  of  such  jurisdiction,  and  for  that  purpose  it  may 
issue  a  restraining  order. — Livealey  v.  Kreha  Hop  Company,  352. 

Appeal  and  Error — Security — Necessity. 

32.  Section  420,  B.  &  C.  Comp.,  authorizing  injunctions  pending  suits. 
is  applicable  to  the  Supreme  Court  when   it  exercises  its  power  to  issue 
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a  temporary  injunction,  and  It  should  allow  the  writ  only  on  the  tiling 
of  the  undertakinsT  provided  for  by  Section  419. — lAvealey  v.  Kreba 
Hop   Co.,   352. 

Appeal   and    ETrror — Security — Nbcbbsitt. 

33.  PendiniT  the  determination  of  an  appeal  from  a  decree  dissolving 
a  preliminary  injunction  and  dismlssingr  a  suit  to  restrain  the  enforce- 
ment of  a  Judgment,  the  Supreme  Court  has  power  to  Issue  a  temporary 
injunction  restraining  the  enforcement  of  the  Judgment,  though  a  tem- 
porary injunction  cannot  be  allowed  simply  for  the  protection  of  appellant 
from  damage  or  hardship. — Livealey  v.  Kreba  Hop  Company,  352. 

Appeal  and   Error — Equal  Division  of  Court — Effect. 

34.  Where  the  Supreme  Court  is  equally  divided,  the  decree  of  the 
trial  court  is  affirmed. — Livealey  v.  Kreba  Hop   Co.,  852. 

Appeal  and  Error — Harmless  Error — Admission  of  Evidence. 

35.  Any  error  in  admitting  evidence  for  plaintiff  was  rendered  harm- 
less by  defendant's  subsequent  testimony,  without  objection,  to  the  same 
eftect. — Dibblee  v.  Aatoria  d  Columbia  River  B.  R.  Co.,  428., 

Appeal — Nbcbbsitt  of  Objections — Party  Prosbcutinq. 

36.  On  appeal  in  a  prosecution  for  murder,  the  court  cannot  notice 
an  objection,  then  first  made,  that  the  prosecution  was  conducted  by 
an  attorney  hired  by  the  friends  of  deceased  to  whom  the  State's  attorney 
turned  over   the  prosecution. — Biate  v.   Lem   Woon,   482. 

Appeal   and   Error — Review — ^Verdicts. 

37.  A  verdict  of  the  trial  court  Is  conclusive  on  appeal,  where  there 
is  any  evidence  reasonably  tending  to  support  it. — Blada  v.  Utah  Con- 
atruction   Co.,   525. 

Appeal  and  ETrror — Disposition  of  Case  on  Appeal. 

38.  Where  the  facts  as  found  by  the  trial  court  are  not  controverted, 
the  Supreme  Court,  on  appeal  from  an  erroneous  Judgment,  will  remana 
the  case,  with  directions  to  correct  the  conclusions  of  law.  and  render 
proper  judgment — Bmith  v.  Polk  County,   551. 

Appeal  and  E^rror — Consent  Decree. 

39.  In  a  suit  for  an  accounting  and  to  recover  money  collected  as  road 
taxes,  the  agreement  between  the  parties,  not  that  the  court  should 
give  a  decree  for  either  party,  but  that  the  court  might  determine  the 
Issues  during  vacation  did  not  preclude  an  appeal  from  the  findings,  under 
Section  548,  B.  &  C.  Comp..  forbidding  an  appeal  from  a  Judgment  or 
decree  rendered  bv  consent  or  on  default. — Tillamook  City  v.  TiUamoolc 
County,    558. 

Appeal  and  ESrror — Record — EvroENCE — Scope  of  Rbvibw. 

40.  EVen  when  the  evidence  is  In  the  record  it  is  not  for  the  purpose  of 
reviewing  the  findings  of  fact,  but  from  which  to  determine  the  merits  of 
a  motion  for  a  nonsuit  or  for  an  instructed  verdict — Darling  v.  Milea,  59S. 

Appeal    and   Error — Review — Scope. 

41.  Only  errors  of  law  are  reviewable  on  appeal  from  a  judgment 
— Darling  v.   Milea,   593. 

Appeal  and   Error — Findings  of   Court — Questions   of   Pact — Con- 
clusiveness. 

42.  In  an  action  for  damages  for  fraudulent  representations  by  the 
vendor  in  the  sale  of  land,  Judgment  was  rendered  upon  a  trial  court's 
findings  of  fact.  On  appeal  by  the  purchaser,  the  vendor  contended  that 
the  evidence  failed  to  show  the  elements  of  fraud  alleged  as  to  which  the 
findings  were  silent.  Section  158,  B.  &  C.  Comp.,  provides  that  when  an 
action  is  tried  by  the  court  without  a  jury  the  decision  shall  state  the  facts 
found,  and  judgment  shall  be  entered  thereon  accordingly.  Held,  that  the 
case  was  not  before  the  court  on  the  evidence,  as  under  this  section  the 
facts  found  by  the  trial  court  from  the  evidence  were  conclusive  upon  the 
appellate  court,  whose  review  was  confined  to  the  conclusions  of  law. 
— Darling  v.  Milea,  593. 


Index.  621 


APFEABANCE. 

Afpbarancb — Epfbct — Jurisdiction  of  Person. 

1.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default  decree, 
after  service  by  publication  and  application  for  leave  to  file  an  answer, 
conferred  jurisdiction  of  his  person. — Fildew  v.  Milner,  16. 

Appearancb — Appsarancs  After  Judgment — Effect. 

2.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default 
decree,  after  service  by  publication  and  application  for  leave  to  tile  an 
answer,  would  not  cUre  defects  in  the  complaint,  if  It  failed  to,  state 
facts  sufilclent  to  state  a  cause  of  action. — Fildew  v.  Milner,  16. 

Appeal  and   Error — Equity  —  Trial  Db  Novo  —  Findings   of  Trial 
Court — Effect. 

3.  Since,  as  specifically  provided  by  Acts  1898,  p.  26,  an  equity  case 
is  tried  anew  in  the  appellate  court,  the  findings  of  the  trial  court  are 
merely  advisory,  so  that  in  a  suit  to  foreclose  a  mechanic's  Hen  the 
insufficiency  of  the  court's  findings  to  support  the  decree  cannot  be  a 
ground  for  reversal. — Edmunds  v.   Welling,   103. 

APPBOFBIATION. 

Of  Water  Rights  in  general,  see  Waters,  2,  3.   5,   6, 

ASSAULT  Am)   BATTEBY. 

Assault  and  Battery — Assault  with  Dangerous  Weapon — Indict- 
ment. 

1.  An  indictment  for  assault  with  a  dangerous  weapon,  which  alleges 
that  the  two  defendants  assaulted  prosecutor  with  a  rifle  by  shooting  at 
him,  the  rifle  being  held  In  the  hands  of  one  of  the  defendants,  both 
defendants  acting  together  sufl!lciently  charges  a  wrongful  Intent,  and  is 
good. — State  v.  Erickaon,   262. 

Assault  and  Battery — "-t^ssault  with  a  Dangerous  Weapon'' — Ele- 
ments. 

2.  To  constitute  an  "assault  with  a  dangerous  weapon,"  the  only 
specific  intent  necessary  is  the  Intent  embraced  In  the  act  of  making  an 
assault  with  a  dangerous  weapon,  which  is  merely  an  Intentional  and 
unlawful  use  of  a  dangerous  weapon  by  means  of  which  an  assault  is 
committed  with  such  weapon. — State  v.  Erickaon,  262. 

Assault  and  Battery — Assault  with  Dangerous  Weapon — ^Evidence 
— ^Admissibility. 

3.  On  a  trial  for  assault  with  a  dangerous  weapon,  evidence  of  a  pend- 
ing purchase  of  land  by  prosecutor  from  defendant  at  the  time,  and  the 
statement  of  one  of  the  defendants  that  she  would  get  prosecutor's  money 
and  the  land,  was  material  as  bearing  on  the  motives  of  defendants. — 
State  v.  Erickaon,   262. 

Assault  and  Battery — Assault  with  Dangerous  Weapon — Evidence 
— Instructions. 

4.  Where  prosecutor  disarmed  defendants  and  retained  their  weapons 
as  a  matter  of  safety,  and  left  the  premises  of  defendants,  one  of  whom 
then  fired  shots  at  prosecutor  while  he  was  going  away,  a  charge  that  If 
the  shots  were  fired  at  prosecutor  while  he  was  going  away,  and  there  was 
no  apparent  danger  of  immediate  attack  from  him,  anything  that  prose- 
cutor had  done  prior  thereto  would  not  Justify  the  shooting,  was  not  open 
to  the  objection  that  it  deprived  defendants  of  the  right  to  retake  their 
weapons,  and  use  force  enough  for  that  purpose. — State  v.  Erickaon,  262. 

ASSESSMENT. 

Of  Expenses  of   Public   Improvements,   see   Municipal   Corporations. 

ASSIGNMENTS. 

Assignments — Chose  in  Action — Sufficiency  of  Assignment. 

1.  Any  declaration  either  in  writing  or  oral,  showing  an  intention  to 
transfer  a  chose  in  action,  is  effectual  as  an  assignment  thereof,  if  it 
amounts  to  an  appropriation  to  the  assignee. — Levina  v.  Stark,  189. 
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Assignments — Chose  in  Action — Equitable  Assignments. 

2.  In  equity  anything  showing:  an  intention  to  assign  a  chose  in  action 
on  one  side  and  an  assent  to  receive  on  the  other  operates  as  an  assign- 
ment if  sustained  by   a  sufficient  consideration. — Levins  v.   Stark,   189. 

Assignments — Action  bt  Assignee — Defenses. 

3.  A  defendant  sued  on  a  chose  In  action  by  an  assignee  thereof 
cannot  question  the  assignment  on  the  ground  that  there  was  no  con- 
sideration therefor,  but  the  assignee  may  sue  thereon  If  the  title  to  the 
chose  passed. — Levins  v.  Stark,   189. 

ATTACHICENT. 

Attachment — Defects  in  Writ — Seal — Omission — Effect. 

A  court  clerk's  omission  to  attach  his  seal  to  a  writ  as  required  by 
law  is  a  remediable  irregularity  only  when  the  statutes  authorize  such 
amendment,  and,  since  circuit  clerks  are  required  to  affix  their  seals  to 
process  Issued  by  them,  an  attachment  Is  void  where  such  a  clerk  omitted 
his  seal  on  the  writ ;  the  provision  of  Section  102,  B.  &  C.  Comp.,  permit- 
ting amendment  of  "proceedings"  in  furtherance  of  Justice,  not  being 
enough  to  authorize  amendment  by  affixing  the  seal. — Starkey  v.  Lunz,  147. 

ATTOBNET    AND    CLIENT.  . 

Attorney  and  Client — Relation — Statutes. 

1.  Section  1058.  B.  &  C.  Comp.,  defining  the  authority  of  an  attorney, 
recognizes  the  common-law  authority  of  an  attorney  to  represent  his 
client  long  enough  after  an  entry  of  Judgment  in  his  client's  favor  to 
enable  him  to  supervise  the  collection  thereof,  by  authorizing  an  attorney 
at  any  time  within  three  years  after  the  entry  of  Judgment  to  acknowledge 
satisfaction  thereof  on  receiving  the  sum  adjudged  to  be  due  his  client. 
—DeVall  V.  DeVall,  128. 

Attorney  and  Client — Relation. 

2.  Where  an  attorney  has  appeared  in  an  action  for  a  party  who  ia 
defeated,  the  entry  of  the  Judgment  therein  concludes  his  relation  to 
the  cause. — DeVall  v.  DeVall,  128. 

Attorney  and  Client — Relation  op  Parties — ^Notice  of  Retirbmknt. 

3.  An  attorney  of  record  must  notify  the  attorney  of  the  adverae 
party  of  his  retirement  from  a  cause,  and  until  he  does  so  the  service 
of  any  notice  in  the  action  on  him  is  effectual,  and  in  the  absence  of  such 
notice  or  order  of  substitution  it  cannot  be  said  that  such  attorney  is  not 
empowered  to  represent  his  client — DeVall  v.  DeVall,  128. 

Attorney  and  Client — Relation  of  Parties. 

4.  A  contract  of  a  firm  of  attorneys  to  represent  a  client  In  a  litlga* 
tlon  Is  Joint,  requiring  each  member  of  the  firm  to  perform  such  services 
as  are  required,  and  continues  until  the  conclusion  of  the  cause,  unless 
sooner  determined,  and  the  fact  that  one  of  the  attorneys  of  the  firm 
permanently  removes  from  the  state  does  not  prevent  the  remaining 
partner  from  continuing  In  the  employment,  and  the  adverse  party  may 
treat  the  remaining  attorney  as  the  attorney,  so  that  service  of  notice 
on  him  is  tantamount  to  a  personal  service  on  the  client,  under  a  statute 
providing  that  when  a  party  shall  have  appeared  by  an  attorney,  the 
service  of  papers  shall  be  made  on  the  attorney. — DeVall  v.  DeVall,  128. 

BILL  OF  EXCEPTIONS. 

Bill  op  Exceptionp    -Appeal — Evidence. 

1.  When,  on  an  appi  -il  from  a  conviction,  there  was  no  bill  of  excep- 
tions, the  evidence  was  not  made  a  part  of  the  record,  and  therefore  the 
Insufficiency  of  it  could  not  be  considered. — Ex  parte  Harrell,  95. 

Bill  of  Exceptions — Appeal — Necessity. 

2.  The  purposo  of  a  bill  of  exceptions  Is  to  bring  to  the  appellate  court 
the  exceptions  and  so  much  of  the  evidence  as  is  necessary  to  disclose  their 
relevancy  and  materiality,  and  the  appellate  court  will  not  resort  to  the 
transcript  of  the  court  reporter's  shorthand  report  of  the  trial  In  order  to 
determine  the  facts  or  the  weight  of  the  evidence. — StcUe  v.  Brickson,  262. 
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Bill    op    Excbptionb — Rbsbrvation    of    Grounds    op    Review — Suf- 
ficiency OF  Bill  op  Exceptions. 

3.  A  transcript  of  the  reporter's  notes  of  oral  testimony  and  pro- 
ceedings of  a  trial  covering  324  pages  of  typewritten  matter,  certified 
to  by  the  trial  judge  to  be  "a  true  and  correct  statement  of  all  the 
proceedings  had  in  said  case,  and  together  with  the  exhibits  attached 
contains  all  of  the  evidence  introduced  on  the  trial,"  is  not  a  bill  of 
exceptions  required  by  statute. — Ready  v.   United  Rye.  Co.,  325. 

Bill  of  Exceptions — Review — Refusal  of  Nonsuit. 

4.  To  justify  a  review  of  an  alleged  error  In  refusing  a  motion  for  an 
involuntary  nonsuit,  the  bill  of  exceptions  must  affirmatively  show  that 
It  contains  all  the  evidence  before  the  court  when  the  motion  was  made. 
— Ready  v.   United  Rya.  Co.,  325. 

Bill  op  Exceptions — Incorporating  Evidence. 

5.  A  separate  bundle  of  papers  fastened  together,  none  of  which 
bears  any  indorsement  indicating  that  it  had  been  used  as  evidence  in 
the  case,  or  had  been  filed  therein  by  the  clerk  of  the  trial  court,  and 
which  has  not  been  made  a  part  of  the  bill  of  exceptions  by  being 
physically  attached  thereto,  or  certified  in  any  manner  by  the  trial  judge, 
merely  having  attached  a  certificate  of  the  county  clerk  that  the  papers 
constitute  exhibits  in  the  case,  is  not  a  part  of  the  bill  of  exceptions. — 
Ready  v.    Untied  Rys.   Co.,   325. 

BILLS  Am)   NOTES. 

Bills    and    Notes — Action    Against    Indorser  —  Complaint  —  Suffi- 

CIBNCT. 

1.  A  complaint  undertaking  to  state  the  facts  necessary  to  charge 
an  Indorser  must  aver  presentment  to  the  maker,  as  required  .by  Section 
4475,  B.  &  C.  Comp.,  unless  presentment  is  dispensed  with,  as  author- 
ized by  Section  4484,  and  must  allege  nonpayment  and  notice  of  dis- 
honor as  required  by  Section  4491,  unless  the  necessity  therefor  has 
been  waived  under  Section  4511,  or  is  not  required  under  Section  4520, 
to  hold  an  indorser,  and  a  complaint  alleging  the  execution  of  a  note 
and  the  indorsement  thereof,  and  averring  that  the  debt  is  due  and 
has  not  been  paid,  is  insufficient,  as  against  a  demurrer,  to  charge  the 
Indorser. — Robinson  v.   Holmes,  5. 

Bills  and  Notes — Payment — Payment  in  Property. 

2.  If  a  contract  by  defendant  to  deliver  to  plalntiflT  all  the  lambs 
of  a  flock  sold  defendant  for  the  next  two  years  at  a  stipulated  price, 
the  amount  to  be  credited  on  the  note  which  was  executed  by  defendant 
for  the  purchase  price  when  the  sheep  were  sold  a  month  prior  thereto, 
was  intended  to  provide  a  manner  for  paying  the  note  In  lambs  instead 
of  money  and  not  as  a  contract  of  sale,  it  was  optional  with  defendant 
to  pay  the  note  either  In  money  or  lambs. — Longfellow  v.  Huffman,  338. 

BBIDOES. 

Bridges — Care  and  Maintenance — Imposition  on  County. 

1.  It  is  beyond  the  power  of  a  city  to  Impose  the  care  and  maintenance 
of  a  public  bridge  on  the  county  without  the  county  commissioners'  con- 
sent thereto,  and  hence  a  city  charter  amendment  providing  for  the  erec- 
tion of  a  public  bridge  was  void  in  so  far  as  it  attempted  to  Impose  the 
care  and  maintenance  of  the  bridge  on  the  county. — Rieman  v.  Portland, 
454. 

Bridges — Construction  of  Within  Municipal  Boundaries — Charter 
Amendment. 

2.  Under  Section  2,  Article  XI,  Constitution  of  Oregon,  as  amended, 
providing  that  the  legal  voters  of  every  city  and  town  are  granted  power 
to  enact  and  amend  their  municipal  charters,  subject  to  the  constitution 
and  criminal  laws  of  the  State,  a  city,  subject  to  such  restrictions,  may 
include  in  its  charter,  by  amendment,  any  provision  or  right  that  the 
legislature  might  have  granted  before  the  constitution  was  amended,  and 
hence  a  city  by  amendment  to  Its  charter  has  a  right  to  locate  and 
construct  a  public  bridge  over  a  river  at  any  point  where  such  river  Is 
exclusively  within   the  municipal   boundaries. — Rieman  v.   Portland,   454. 
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Bridges — Permission  to  Construct  over  Navioablb  Stream — Port  op 
Portland. 

3.  Proceedingra  for  the  construction  of  a  bridge  over  the  Willamette 
River  by  the  city  of  Portland  were  not  invalid  because  of  a  failure  lo 
obtain  permission  of  the  Port  of  Portland  to  construct  the  bridge ;  such 
corporation  being  only  authorized  to  remove  obstructions,  to  deepen  the 
channels,  and  generally  to  have  control  over  the  river  to  facilitate  and 
protect   commerce. — Kieman  v.    Portland,   454. 

BITBDEN   OF  FBOOF. 

Burden  op  Proof  as  to  Voluntary  Act  op  Grantor  in  Deed. 

Considering  the  relation  of  the  parties,  the  frequently  expressed  inten- 
tion of  deceased  to  provide  fairly  for  his  other  relatives,  the  fact  that 
he  had  already  made  a  will  to  effectuate  that  intention,  the  unreason- 
ableness and  injustice  of  the  conveyance,  the  mental  and  physical  weak- 
ness of  the  deceased  and  the  secrecy  observed  concerning  the  transaction, 
the  burden  of  proof  was  upon  the  grantee  to  establish  by  clear  testimony 
that  the  deed  in  question  was  the  voluntary  act  of  the  grantor. — Wolf  v. 
Harris,  276. 

On  Claimant  of  Waters  by  Adverse  User,  see  Waters,  7,  8.   9,   10. 

CABBIEBS. 

Carriers — Charges — Unjust  Discrimination. 

The  fare  charged  by  an  electric  railroad  company  from  the  city 
limits  of  a  city  having  more  than  50,000  population  to  certain  suburban 
towns  was  15  cents,  without  transfer  privileges,  while  that  charged  upon 
another  division  to  certain  other  towns,  which  were  a  less  distance  from 
the  city  limits,  was  10  cents,  with  transfer  prlvilegres.  Held,  that  there 
was  an  unjust  discrimination  in  charges  in  favor  of  the  towns  on  the 
latter  division,  which  the  Railroad  Commission  properly  corrected. — 
Portland  Ry.  L.  d  P.  Co.  v.  Railroad  Commiaaion,  126. 

CBBTIOBABL 

See  Writ  op  Review. 

CHABTEBS    OF    CITIES    CONSIDEBED    IN    THIS    VOLUME. 

.    Reiaing  v.   City  of  Portland,  295. 
Kieman  v.  Portland,  454. 
City  of  Joaeph  v.  Joaeph  Water  Worka  Co,,  686. 

CITIES. 

Same  as  Municipal  Corporations. 

CITY    CHABTEBS. 

Same  as  Charter  op  Citieb. 

CLAIM  Am)  DELIVEBY. 

See  Rkplbtin. 

CLOUD   ON   TITLE. 

Same  as  Quieting  Title. 

CONFESSION. 

Admissibility  in  Evidence,  see  Criminal  Laws,  6,   6,   7. 

CONSTITUTIONAL   LAW. 

Constitutional  Law  —  City  Charter — Amendment — ^Constitutionax, 

Provisions — Selp-Executinq. 
1.  Section   2,    Article   XI,    Constitution   of   Oregon,    as   amended   June 
4,  1906,  providing  that  the  legal  voters  of  every  city  and  town  are  granted 
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power  to  enact  and  amend  their  charter,  subject  to  the  constitution  and 
criminal  laws  of  the  State,  is  not  self-executing,  and,  in  the  absence  of 
legislation  to  the  contrary,  a  city  council  may,  by  ordinance,  order  an 
Initiative  measure  to  be  submitted  to  the  voters. — Kieman  v.  Portland,  454. 

CONSTITUTIONAIi  LAW OPERATION SCOPE. 

2.  A  constitution  operates  prospectively,  unless  its  language  or  objects 
clearly  show  that  it  was  intended  to  operate  retrospectively. — Darling  v. 
Miles,  593. 

CoNSTrruTiONAL  Law — Appellate  Practice — Scope  of  Operation. 

3.  Article  VII  of  the  constitution,  as  amended,  authorizing  the  Supreme 
Court  to  make  findings  from  the  record  which  should  have  been  made,  and 
authorizing  either  party  to  attach  to  the  bill  of  exceptions  the  whole  testi- 
mony, Is  prospective  only  in  operation. — Darling  v.  Miles,  593. 

CONTINUANCE. 

In  Criminal  Cases,  see  Criminal  Law,  42,   43,  44. 

CONTBACTS. 

Contracts — Loos  and  Locoing — Contracts  Relating  to — ^Asbionmbnt. 

1.  Where  P.  was  the  owner  of  timber  land,  and  S.  contracted  to  con- 
struct a  sawmill  thereon,  and  F.  agreed  to  furnish  timber  and  do  the 
logging  and  deliver  the  logs  at  the  mill  for  a  certain  price,  and  S.  guar- 
anteed that  the  mill  cost  of  manufacturing  the  logs  and  lumber  should 
not  exceed  a  certain  price,  and  it  was  agreed  that  they  should  share  in  the 
profits,  where  S.  sold  the  mill  to  F.,  and,  la  the  meantime,  F.  organized  a 
corporation  and  sold  to  it  the  timber  and  assigned  to  it  his  Interests  In  the 
contract,  reserving  the  obligation  to  do  the  logging  and  to  receive  the 
profits  arising  therefrom,  the  corporation  became  the  owner  of  the  timber 
obligated  to  sell  It  to  F.  for  the  price  named  in  the  contract  and  one-half 
of  the  net  proceeds  of  manufacturing  it  while  F.  was  to  do  the  logging 
and  cut  the  timber  into  lumber  and  sell  and  dispose  of  the  lumber ;  and 
the  corporation  assumed  no  liability  for  expenses  incurred  either  In  the 
logging  operations  or  in  the  operations  of  the  mill. — Harding  v.  Oregon- 
Idaho  Co.,  34. 

Contracts — Substantial  Compliance. 

2.  Though  a  contractor  has  not  fully  complied  with  his  contract,  yet, 
if  he  has  substantially  done  so,  he  may  enforce  his  lien,  recovering  the 
contract  price,  less  what  it  would  cost  the  other  party  to  complete  the 
work  in  exact  accordance  with  the  contract. — Edmunds  v.  Welling,  103. 

Contract — Substantial  Compliance — Question  for  the  Jury. 

3.  What  is  a  substantial  compliance  with  a  contract  to  enable  a  con- 
tractor to  foreclose  his  mechanic's  lien  is  for  the  Jury  to  decide  from  all 
the  facts  in  the   case. — Edmunds  v.   Welling,   103. 

Contracts — Breach — ^Recovery. 

4.  Where  a  contractor,  without  cause,  quits  his  work,  or  makes  no 
effort  in  good  faith  to  perform  it,  he  cannot  recover  on  his  contract. 
— Edmunds  v.  Welling,  103. 

Contracts — Building  Contract — Substantial  Compliance — Right  of 
Recovery. 

5.  Where  a  contractor  has  substcmtially,  but  not  fully,  complied  with 
his  agreement,  and  the  omissions  and  defects  are  such  that  they  can  be 
remedied  without  taking  down  or  reconstructing  a  substantial  portion  of 
the  building,  he  can  recover  the  contract  price,  less  the  reasonable  expense 
of  supplying  or  correcting  the   defect. — Edmunds  v.    Welling,   103. 

Contracts — Substantial   Compliance — Amount  of   Recovery. 

6.  Where  a  contractor  has  substantially,  but  not  fully,  complied  with 
his  agreement,  and  the  omissions  and  defects  are  such  that  they  could 
only  be  remedied  by  taking  down  and  reconstructing  some  substantial 
portion  of  the  building,  then  he  can  recover  the  amount  which  the  building 
is  worth  less  by  the  defect  than  the  contract  price. — Edmunds  v.  Welling, 
103. 
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Contracts — Laborers — Failure  of  Complete  Pbrpormancb — Effect. 

7.  One  of  the  exceptions  to  the  rule  that  he  who  makes  an  entire  con- 
tract can  recover  no  pay  unless  he  performs  it  entirely  according  to  it« 
terms  is  In  favor  of  laborers  who  contract  to  perform  personal  services, 
and  w^lthout  fault  of  either  party  fail  to  complete  performance. — Edmunds 
V.    Welling,  103 

Contracts — Acceptance  of  Inferior  Article — Effect. 

8.  One  of  the  exceptions  to  the  rule  that  he  who  makes  an  entire  con- 
tract can  recover  no  pay  unless  he  perform  It  entirely  according  to  Its 
terms  is  where  a  contractor  supplies  an  article  different  from  or  Inferior 
to  that  promised,  which,  with  knowledge  thereof.  Is  accepted. — Edmunds 
V.    Welling,  103. 

Contracts — Modification — Waiver  of  Certain  Stipulations. 

9.  Where  a  party  had  made  a  contract  with  a  contractor  to  do  certain 
painting  and  woodwork,  the  woodwork  to  have  a  wood  finish,  a  subse- 
quent agreement  that  the  wood  should  have  a  coat  of  stain  so  modified  the 
original  contract  that  the  right  to  Insist  that  it  called  for  a  wood  finish 
was  waived. — Edviunda  v.    Welling,   103. 

Contracts — Equitable  Rights. 

10.  The  construction  of  an  Irrigation  ditch  for  one-fourth  of  a  mile 
under  a  parol  contract  is  sufficient  part  performance  to  give  the  licensee  an 
equitable  right  to  complete  and  maintain  the  ditch  according  to  the 
contract. — Shato  v.   Pro/fltt,   192. 

Contracts — Buildino  Contracts — Estimates  by  Third  Person — Con- 
clusiveness. 

11.  A  party  to  a  contract  may  stipulate  that  the  estimate  of  the  work 
done  and  the  amount  due  under  the  contract  shall  be  made  by  a  third 
person  and  shall  be  final,  but  such  an  estimate  is  not  conclusive.  In  the 
absence,  of  a  provision  In  the  contract  to  that  effect. — Williams  v.  Mount 
Hood  Ry.  d  Power  Co.,  252. 

•  • 

Contracts — Buildino  Contracts — Estimates  by  Third  Person — Con- 
clusiveness. 

12.  A  contract  for  the  clearing  by  a  subcontractor  of  a  railroad  right  of 
way,  which  provides  that  the  work  shall  be  done  to  the  satisfaction  of  the 
chief  engineer  of  the  railroad  company,  and  that  for  all  work  done  In  a 
satisfactory  manner  and  accepted  by  the  contractor,  the  latter  will  pay  a 
specified  amount,  and  which  fails  to  make  estimates  of  the  amount  of  the 
work  done  conclusive,  does  not  make  the  estimates  of  the  engineer  condus- 
sive  on  the  parties. — Williams  v.  Mount  Hood  Ry.  rf  Power  Co.,  252. 

Contracts — Buildino  Contracts — Estimate  op  Work  Done — Conclu- 
siveness. 

13.  Where  an  estimate  of  a  third  person  of  the  work  done  and  the 
amount  due  under  a  contract  is  by  the  contract  made  conclusive,  it  Is  on 
the  condition  tliat  the  estimate  shall  be  made  according  to  the  contract ; 
otherwise  they  are  not  conclusive. — Williams  v.  Mount  Hood  Ry,  d  Power 
Co.,  252. 

Contracts — Issues,  Proof,  and  Variance — Modification — ^Waiver  or 
Performance. 

14.  Evidence  offered  to  prove  a  subsequent  modification  of  a  contract  Is 
incompetent,  either  to  prove  a  modification  not  pleaded,  or  to  show  a 
waiver  of  performance  not  tendered  by  an  Issue,  and  Insisted  on  by  the 
adverse  party  during  the  trial  as  not  in  the  case. — Williams  v.  Mount 
Hood  Ry.  d  Power  Co.,  252. 

Contracts — Performance — Waiver. 

15.  A  party  who  accepts  work  done  by  his  contractor  thereby  waives 
strict  performance. — Williams  v.  Mount  Hood  Ry.  d  Power  Co.,  252. 

Contracts — Pbrf'ormance — Presumptions. 

16.  Where  one  agrees  with  another  to  pay  a  sum  of  money  or  to  do 
a  thing  and  no  time  is  fixed  for  performance,  the  law  presumes  that 
performance  shall  be  within  a  reasonable  time,  controlled  by  the  cir- 
cumstances of  the  case. — Vrquhart  v.  Belloni,  314. 


Index.  627 


Contracts — Performance — Presumptions. 

17.  A  promise  by  one  to  pay  the  debt  of  another,  without  fixing  any 
time  for  payment  is  a  promise  to  pay  the  debt  when  it  becomes  due. 
— Urquhart   v.    Belloni,   314. 

Contracts  —  Construction  —  Contracts    Susckftiblb    of    Two    Con- 
structions. 

18.  If  a  contract  be  susceptible  of  two  different  constructions,  one 
tending  to  make  it  legal  and  the  other  illegal,  that  construction  will  be 
accepted  which  will  make  it  legal  rather  than  the  other. — Keady  v. 
United  Rys.  Co.,  325. 

Contracts  —  Validity  —  Fraud    by    Persons    Holding    Positions    of 
Trust. 

19.  It  is  the  policy  of  the  law  to  secure  fidelity  in  the  discharge  of 
their  duties  of  all  persons  holding  positions  of  trust  and  confidence,  and 
to  that  end  it  will  denounce  as  void  agreements  made  by  them  with 
others  which  may  tend  to  inflict  a  fraud  on  third  persons  interested,  but 
where,  all  the  persons  interested  are  parties  to  the  contract,  or  have 
knowledge  of  its  terms,  and  have  expressly  or  impliedly  agreed  thereto, 
the  contract  will  not  be  fraudulent  as  to  them. — Keady  v.  United  Rya. 
Co.,   325. 

Contracts — Validity. 

20.  A  contract  with  several  stockholders  of  a  corporation  individually 
to  pay  them  certain  sums  if  they  would  agree  to  a  sale  of  the  cor- 
porate property,  it  not  appearing  that  there  were  other  stockholders  of 
the  corporation  not  parties  to  the  contract,  and  the  stockholders  having 
agreed  to  the  terms  offered,  so  that  if  there  was  any  inequality  as  to 
the  amount  the  several  shareholders  were  to  receive  respectively  under 
the  contract  each  must  have  consented  to  what  the  others  were  to  receive, 
would  not  be  deemed  illegal  as  in  fraud  of  any  stockholder,  especially 
where  all  the  stockholders  to  the  contract  ratified  what  was  done  by 
assigning  their  claims  to  another. — Keady  v.   United  Rya.  Co.,  325. 

Contracts — Construction — Construing  Instruments  Together. 

21.  Where  a  note,  secured  by  a  chattel  mortgage,  and  a  contract  there- 
after executed  relating  to  the  same  subject-matter  are  to  be  construed 
together,  the  recitals  in  each  should  be  explained  by  reference  to  the 
other  instruments,  as  if  they  were  parts  of  one  instrument,  so  as  to 
effectuate  the  intent  of  the  parties. — Longfellovo  v.  Huffman,  338. 

Contract — Payment — Payment   in   Property   or  Money. 

22.  If  a  contract  by  defendant  to  deliver  to  plaintiff  all  the  lambs 
of  a  flock  sold  defendant  for  the  next  two  years  at  a  stipulated  price, 
tne  amount  to  be  credited  on  the  note  which  was  executed  by  defendant 
for  the  purchase  price  when  the  sheep  were  sold  a  month  prior  thereto, 
was  intended  to  provide  a  manner  for  paying  the  note  in  lambs  Instead 
of  money  and  not  as  a  contract  of  sale,  it  was  optional  with  defendant 
to  pay  the  note  either  in  money  or  lambs. — Longfellow  v.  Huffman,  338. 

Contracts— Construction. 

23.  Plaintiff  sold  defendant  a  fiock  of  sheep,  taking  a  note,  payable 
on  or  before  two  years,  secured  by  a  chattel  mortgage  on  the  flock  and 
its  Increase,  which,  though  in  terms  an  absolute  sale,  contained,  a  defeas- 
ance clause.  A  month  later,  defendant  agreed  in  writing  to  deliver  to 
plaintiff  all  the  lambs  from  the  flock  during  the  next  two  years  at  a 
certain  price,  the  amount  to  be  credited  on  .the  note.  Held,  that,  the  con- 
tract was  to  deliver  all  the  increase  of  the  flock,  whether  it  was  more  or 
less  than  sufficient  to  discharge  the  note,  being  an  absolute  contract  to 
sell  and  deliver  the  increase  of  the  sheep. — Longfelloio  v.   Huffman,  338. 

Contract — Sales — Executory  Contract. 

24.  The  contract  was  not  intended  as  additional  security  for  payment 
of  the  note,  since  it  was  executory,  and  could  not  add  anything  to  the 
security  already  afforded  by  the  chattel  mortgage. — Longfellow  v.  Huff- 
man,  338. 

Contract — Breach   of  Contract   by   Buyer — Rights   and   Duties   of 
Seller — Resale  of  Goods. 

25.  A  seller  is  not  bound  to  resell  the  goods  for  the  protection  of  a 
buyer  who  refuses  to  recognize   the   binding  effect   of   the   contract,   and 


628  Index. 


defends  a  suit  for  the  price,  since  it  is  for  the  seller  to  decide  whether 
it  will  sell  the  goods  and  retain  the  proceeds,  and  wait  the  flnal  out- 
come of  the  litigation  or  hold  the  same  in  readiness  for  delivery  at 
the  termination  thereof,  and  only  In  case  of  fraud  or  of  an  abuse  of 
discretion  can  he  be  held  accountable  for  any  greater  sum  than  the 
goods  are  actually  worth  at  the  time  the  buyer  asserts  his  right  to 
enforce  the  contract. — Livealey  v.  Kreha  Hop  Co.,  352. 

Contract — Breach  of  Contract  by  Butbr — Tender  by  Seller. 

26.  It  is  not  incumbent  on  a  seller,  in  order  to  avoid  responsibility 
to  the  buyer  for  retention  of  the  goods  on  the  buyer's  repudiation  of 
the  contract,  to  tender  a  delivery  thereof  on  the  date  specified  In  the 
contract. — Livealey  v.  Kreha  Hop  Co.,  852. 

Contract — Breach    of    Seller — Damages — ^Effect    of    Refusal    by 
Buyer  to  Perform. 

27.  In  a  suit  by  tiie  buyer  of  hops  against  the  seller,  plaintiffs  held 
not  entitled  to  recover  on  the  basis  of  the  value  of  the  hops  on  the 
contract  date  of  delivery. — Livealey  v.  Kreha  Hop  Co.,  362. 

Contract.  Breach  of — Remedies. 

28.  Where  a  seller  refused  to  acquiesce  in  the  buyer's  attempt  to 
cancel  tne  contract  of  sale  before  any  payment  was  made  thereon,  and 
recovered  judgment  for  advance  payments  overdue,  the  buyer,  refusing 
to  recognise  the  contract  as  binding,  could  not  compel  an  accounting 
after  a  resale  of  the  goods  by  the  seller  on  the  theory  that  he  could 
recover  on  the  basis  of  the  value  of  the  goods  on  the  date  fixed  for 
delivery,  so  that  he  could  not  enjoin  enforcement  of  the  Judgment  against 
him. — Livealey   v.   Kreha  Hop   Company,   352. 

Contract — Breach   of   by   Buyer — Rights   and   Duties   op   Seller — 
Resale  of  Goods. 

29.  In  a  suit  by  the  buyer  of  goods  against  the  seller,  defendant  held 
not  bound  to  sell  the  goods  for  the  protection  of  plaintiffs,  who  refused 
to   recognize  the  contract. — Livealey  v.   Kreha  Hop   Co.,   352. 

Contract — Set-Off  and  Counterclaim. 

30.  Section  73,  B.  ft  C.  Comp.,  as  amended  by  laws  1903,  p.  204, 
requires  an  answer  to  contain  a  general  or  specific  denial,  and  permits  It 
to  set  forth  any  matter  constituting  a  counterclaim.  Plaintiff's  testatrix 
agreed  to  devise  a  tract  of  260  acres  to  defendant,  her  son :  the  agreement 
providing  that  he  should  occupy  the  lands  meantime  as  lessee,  and  that 
any  valuable  improvements  made  thereon  by  him  should  belong  to  htm, 
but  101  acres  of  the  land  were  afterwards  sold  by  an  agreement  between 
defendant  and  testatrix  to  pay  notes  executed  by  them.  Held,  that  the 
value  of  any  improvements  placed  by  defendant  upon  the  101  acres  sold, 
which  resulted  in  a  higher  price  being  obtained,  was  a  proper  counter- 
claim resting  on  contract  in  an  action  by  plaintiff  as  administratrix  with 
the  will  annexed  to  recover  the  amount  testatrix  was  compelled  to  pay 
as  defendant's  surety  on  the  notes. — Wataon  v.  McLench,  446. 

CONTRACT""^  ACCEP*TANCB. 

31.  Evidence  held  not  to  show  a  hona  fide  acceptance  of  the  option  by 
the  optionee, — Friendly  v.   Bltoert,   599. 

Contracts — Failure  of  Title — Remedy   op   Purchaser. 

32.  Where  title  to  land  was  not  satisfactory  to  the  purchaser,  his  only 
remedy  was  a  return  of  the  purchase  money,  and  he  could  not  compel  the 
vendor  to  clear  up  the  title. — Friendly  v.  Eltoert,  699. 

Contract  with  Railroad  for  Fencing  Right  of  Way,  see  Railroads,  3,  4. 

CONTBIBTJTOBT  NEOLIOENCB. 

See  Negligence. 

COBPOBATIONa 

Corporations — Authority   of  Officers — President. 

1.  The  office  of  president  of  a  corporation  does  not  confer  authority  to 
bind  the  corporation  or  control  Its  property,  but  his  power  as  an  agent 
must  be  sought  in  the  organic  law  of  the  organization,  the  by-laws,  or  In 
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Bome  special  order  of  its  board  of  directors,  or  must  be  implied  by  some 
acquiescence  or  ratification  on  the  part  of  the  corporation. — Harding  v. 
Oregon-Idaho  Company,  34. 

Corporations — ^Actions — ^EiTiDBNcs — Suppicibnct. 

2.  In  an  action  against  a  corporation,  evidence  held  not  to  show  that  a 
corporation  authorized  its  president  to  use  its  name  or  credit  In  conduct- 
ing the  business  or  that  it  held  hlra  out  as  its  agent  or  acquiesced  in  his 
acts  so  as  to  render  It  liable  on  a  contract  sued  on. — Harding  v.  Oregon- 
Idaho   Company,   34. 

COSTS. 

Costs — Taxation — Scopb  op  Statute. 

1.  Section  561,  B.  A  C.  Comp.,  as  amended  by  Laws  1909,  p.  110, 
relating  to  taxation  of  costs,  applies  to  law  actions  only ;  costs  in  equity 
being  discretionary  with  the  court  under  Section  566. — laon  v.  Sturgill, 
109. 

Costs — Taxation — Apportionment. 

2.  Where,  in  a  suit  Involving  water  rights,  all  the  parties  were  to 
some  extent  in  the  wrong,  each  party  is  properly  required  to  pay  his 
own  costs. — laon  v.   8turgill,  109. 

Costs — On  Appeal — Stenographer's  Fees. 

3.  In  a  legal  action,  money  paid  by  a  party  to  the  official  stenographer 
as  legal  fees  must  be  taxed  in  the  trial  court,  and  cannot  be  entered 
on   appeal  as  disbursements. — DeVall  v.  DeVall,   128. 

Costs — Disposition  on  Appeal — Expense  op  Bill  op  Exceptions. 

4.  Where  a  transcript  of  the  testimony  is  filed  below,  appellant,  in 
order  to  review  the  judgment,  must  prepare  a  bill  of  exceptions,  and 
expenses  Incident  to  the  clerical  work  are  not  a  part  of  the  disbursements 
on  appeal. — DeVall  v.  DeVall,  128. 

Costs — On   Appeal — Penalty   por   Delay — Good   Faith. 

5.  Under  Section  559.  B.  &  C.  Comp.,  which  provides  for  a  10  per 
cent  penalty  for  delay  caused  by  an  appeal,  where  It  is  affirmed  and 
there  is  no  probable  cause  for  taking  the  appeal,  where  the  legal 
problems  presented  were  not  easy  of  solution,  and  were  of  a  class  upon 
which  eminent  counsel  may  differ  and  the  suit  was  manifestly  instituted 
ami  prosecuted  in  good  faith  it  was  not  within  the  statute. — Liveeley  v. 
Kreba  Hop  Company,  352. 

COTTNTEB-CLAIM. 

See  Sst-Opp  and  Counterclaim. 

COTJNTIES. 

Counties — Employment  op  Detective — Ratipication. 

1.  The  employment  of  a  detective  by  a  county,  though  irregular,  was 
ratified  by  the  action  of  the  county  court  in  allowing  the  bill  for  his 
services  and  directing  payment  thereof  by  the  county. — Cunningham  v. 
Umatilla  County,  517. 

Counties — Debt    Limit — Constttutional    Inhibition — ^Application. 

2.  A  constitutional  debt  limit  imposed  on  a  county  is  applicable  only  to 
indebtedness  voluntarily  Incurred,  and  not  to  such  as  cannot  be  avoided 
without  danger  to  the  peace  and  good  order  of  the  community,  an^  hence 
the  fact  that  the  limit  had  been  reached  was  no  valid  objection  to  the 
county's  liability  for  the  services  of  a  detective  employed  to  assist  in 
enforcing  the  liquor  law. — Cunningham  v.   Umatilla  County,  517. 

Counties — County   Warrants — Limitation. 

3.  The  statute  directing  the  publication  of  notice  that  unpaid  county 
warrants  which  have  been  Issued  more  than  seven  years  must  be  presented 
for  payment  within  60  days,  or  they  will  be  canceled,  creates  a  special 
limitation,  which  does  not  begin  to  run  until  the  publication  has  been 
made. — Smith   v.   Polk   County,   551. 

Counties — ^Warrants — ^Nature  op  Instrument. 

4.  A  warrant  drawn  In  favor  of  a  claimant  whose  claim  against  a 
county  has  been  audited  by  the  county  court  is  a  non-negotiable  instru- 
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ment  payable  on  demand  so  far  as  it  is  subject  to  defenses  in  the  hands 
of   an    innocent   person. — Smith   v.    Polk    County,    551, 

Counties — Warrants — Actions. 

5.  A  county  warrant  is  payable  on  demand,  and,  when  a  request  for 
payment  is  made  to  the  proper  party  and  payment  has  not  been  made,  an 
action  lies  on  it,  in  the  absence  of  a  statute  to  the  contlrary. — Smith 
V.   Polk   County  J  551. 

COUBTS. 

Courts — Duration   op   Term. 

1.  A  term  of  court  does  not  come  to  an  end  by  failure  to  adjourn 
to  a  specific  time,  but,  when  commenced,  it  continues  until  terminated 
by  an  affirmative  Judicial  act,  or  by  commencement  of  a  new  term. 
— Ex  parte  Harrell,  95. 

Courts — Order   op   Adjournment — Adjournment    por    How    LiOng — 
Presumption. 

2.  Where,  in  the  order  of  adjournment  of  a  circuit  court,  there  were 
no  words  indicating  a.  purpose  finally  to  suspend  the  business  of  the 
court  for  the  term,  and,  in  the  absence  of  the  qualifying  phrase  **8ine  die** 
or  other  equivalent  expression,  it  should  be  presumed.  In  favor  of  a  court 
of  general  Jurisdiction,  that  the  term  continued  until  the  time  appointed 
by   law   for    the   next   session. — Ex   parte   Harrell,    95. 

Courts — Adjournment — Power  to  Convene. 

3.  Although  a  circuit  court  had  adjourned  during  a  term  without 
setting  a  day  for  convening,  yet  it  could  convene  and  transact  business 
where  due  notice  had  been  given. — Ex  parte  Harrell,  95. 

Courts — Order  op  Adjournment. 

4.  The  order  of  adjournment  of  a  circuit  court  In  the  midst  of  a 
term,  in  which  the  Jury  were  told  that  they  were  dismissed  as  there 
was  no  business  to  transact,  but  that  they  were  to  return  promptly 
when  notified  to  appear,  and  that  the  court  intended  to  have  another 
sitting  at  that  term,  and  equivalent  to  a  direction  to  the  clerk  that  the 
term  should  be  unclosed,  subject  to  resuming  business  when  commanded 
by  the  court ,  due  notice  having  been  given. — Ex  parte  Harrell,  95. 

Courts — Decisions  op  Federal  Supreme  Court — Conclusiveness. 

6.  The  construction  of  the  full  faith  and  credit  clause  of  the  federal 
constitution  involves  a  federal  question,  and  its  Interpretation  by  the 
federal   Supreme  Court  is  controlling. — DeVall  v.   DeVall,   128. 

Courts — Jurisdiction — Record. 

6.  A  court  of  general  Jurisdiction  which  takes  cognizance  of  a  cause 
pursuant  to  statutory  authority  and  not  in  conformity  with  the  common 
law,  becomes  an  Inferior  court  and  its  proceedings  are  subject  to  all  the 
Incidents  applicable  to  an  inferior  court,  so  that  its  record  must  affirma- 
tively show  that  Jurisdiction  of  the  person  against  whom  a  Judgment 
was  rendered,  was  secured  in  the  manner  prescribed  in  order  that  the 
Judgment  shall  not  be  open  to  attack,  as  no  presumptions  can  be  invoked 
to  supply  any  omissions. — DeVall  v.  DeVall,  128. 

Courts — Jurisdiction — Nonrbsidencb. 

7.  A  court  of  general  Jurisdiction  can  exercise  authority  over  all  prop- 
erty within  its  territorial  limits  when  brought  before  It  by  due  process, 
and  It  may  dispose  of  it  by  Judgment  or  decree,  though  the  owner  la  a 
nonresident  not  found  within  the  court's  Jurisdiction,  and  neither  appears 
nor  answers. — Starkey  v.   Lunz,   147. 

Courts — Opinion — Dicta. 

8.  Where  certain  propositions  were  presented  in  the  briefs  of  the 
parties  to  an  appeal  and  at  the  oral  argument  and  were  considered  and 
decided,  the  decision  would  not  be  rejected  as  mere  dictum,  and  unneces- 
sary to  a  determination  of  the  case. — Kieman  v.  Portland,  454. 

Courts — Supreme   Court — Jurisdiction — Injunction. 

9.  Under  Section  6.  Article  VII,  Constitution  of  Oregon,  providing  that 
"the  Supreme  Court  shall  have  Jurisdiction  only  to  revise  the  final  deci- 
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sions  of  the  circuit  courts,"  its  power  to  issue  an  injunction,  in  a  case 
pending  before  it,  is  only  incidental  to  its  appellate  Jurisdiction  to  the 
extent  necessary  to  its  exercise,  and  should  be  exercised  only  upon  the 
most  urgent  necessity. — Keilaher  v.   City  of  Portland,  575. 

Courts — Supreme  Court — Jurisdiction — Injunction. 

10.  The  Supreme  Court  cannot,  by  Injunction,  protect  property  rights, 
or  enjoin  acts  that  might  result  In  damage  to  a  litigant. — Keilaher  v. 
City  of  Portland,  575. 

Courts — Supreme  court — Jurisdiction — Injunction. 

11.  While  pending  on  appeal  in  the  Supreme  Court  from  a  Judgment 
for  the  city  of  Portland  In  a  suit  attacking  the  validity  of  an  ordinance 
providing  for  the  licensing  of  certain  vehicles,  and  imposing  annual  license 
fees,  plaintifTs  petitioned  the  Supreme  Court  for  an  Injunction  restraining 
the  city  from  collecting  said  license  fees  pending  the  appeal.  Held,  that 
their  contention  that  they  would  suffer  hardship  and  delay,  were  the  writ 
not  allowed  and  the  ordinance  be  held  to  be  void,  could  not  give  the  court 
Jurisdiction  to  issue  such  writ. — Keilaher  v.  City  of  Portland,  575. 

CBIMINAL  LAW. 

Criminal  Law — Instructions — Request  For. 

1.  If  an  Instruction  is  desired  on  any  point,  it  must  be  requested. — 
State  v.  McAvoy,   1. 

Criminal  Law — Appeai^ — Ruling  of   Lower  Court — Exception. 

2.  In  order  to  raise  the  question  In  the  appellate  court  of  a  ruling 
in  the  lower  court,  the  parly  must  have  made  his  objection  at  the  time 
of  the  ruling,  and  saved  his  exception  thereto. — State  v.  McAvoy,  1. 

Criminal  Law — .\ppbal — Exceptions — Disagreement  as  to   Instruc- 
tions  Requested — Affidavit — Time  for    Filing. 

3.  When  an  attorney  and  the  Judge  disagreed  as  to  whether  certain 
instructions  had  been  requested  and  excepted  to  In  a  certain  trial, 
defendant  could  not  avail  himself  of  the  error  when  he  failed  to  file 
his  afllldavits  as  to  the  request  for  the  Instruction  and  the  exception  to 
its  rfefusal  within  ten  days  from  such  disagreement,  as  provided  by 
Section  170,  B.  &  C.  Comp.,  as  amended  by  Laws  1^07,  p.  344. — State  v. 
McAvoy,  1. 

Criminal  Law — Appeal — Exceptions — Disagreement  as  to  Instruc- 
tions Requested — Affidavit  of  Bystanders. 

4.  Where  the  Judge  and  attorney  disagreed  as  to  whether  a  certain 
Instruction  was  asked  at  a  trial  and  whether  an  exception  was  taken 
on  the  refusal  to  grant  It,  the  appellate  court  could  not  consider  the 
error  in  such  refusal,  where  the  aflldavit  of  bystanders  failed  to  state 
that  an  exception  to  the  ruling  was  made  as  provided  by  statute. — 
State  v.  McAvoy,   1. 

Criminal  Law — Evidence — Admissibility   of  Confessions. 

5.  A  confession  to  be  admissible  must  have  been  voluntarily  made, 
and  if  extorted  by  threats  or  Induced  by  a  promise  of  Immunity,  or 
prompted  by  an  assurance  of  mitigation  of  punishment,  it  is  Inadmissible. 
— State  v.  Roaelair,  8. 

Criminal  Law — Trial — Province   of  Court   and   Jury — Evidence  op 
Confession. 

6.  The  court  must  determine  as  a  preliminary  matter,  from  the  testi- 
mony as  to  the  manner  of  execution  of  an  alleged  written  admission 
whether  or  not  it  is  competent,  and,  if  it  Is  found  competent,  the  con- 
fession is  then  detailed  or  read  to  the  jury  who  are  exclusive  Judges 
of  its  weight  and  value. — State  v.  Roaelair,  8. 

Criminal   Law — Reception   of   Evidence — Preliminary   Proof   as   to 
Confession. 

7.  Where,  to  facilitate  the  dispatch  of  business,  the  court  permitted 
preliminary  proof  as  to  the  admissibility  of  a  competent  confession  to 
be  given  but  once  In  the  hearing  of  the  jury,  its  action  was  a  matter 
of  discretion  which  was  not  abused,  and  It  was  not  error  to  deny  a 
request  to  receive  such  proof  In  the  jury's  absence. — State  v.  Roaelair,  8. 
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Criminal  Law — Bvidbncb — Opinion  of  Medical  Bxpbht. 

8.  A  qualified  physician  may  be  allowed  to  assert  an  opinion  from 
examination  of  accused  subsequent  to  the  crime  as  to  whether  or  not 
he  was  sane  or  insane  at  time  of  the  offense. — State  v.  Roaelair,  8. 

Criminal  Law — Svidbncb — Opinion  of  Mistical  Expbrt. 

9.  A  medical  expert  who  has  personally  examined  another  to  deter~ 
mine  his  capacity  to  execute  a  contract  or  his  responsibility  for  com- 
mission of  a  crime,  may  express  an  opinion  as  to  his  mental  condition 
at  the  time  of  the  offense,  over  the  objection  that  such  question  was 
for  the  Jury. — State  v.   Roselair^   8. 

Criminal  Law — Bvidbncb — Opinion  of  Mbdical  Expert. 

10.  It  was  not  error  to  permit  a  medical  expert  who  had  personally 
examined  accused  and  observed  his  mental  condition  to  state  whether 
he  knew  right  from  wrong,  and  appreciated  the  consequence  of  his  acts 
and  the  nature  and  quality  thereof. — State  v.  Roaelair,  8. 

Criminal  Law — Evidence — Admissibility — Insanitt. 

11.  In  cases  of  derangement,  indications  of  Infirmity  frequently  mani- 
fest themselves  after  a  paroxysm  of  dementia,  and  for  this  reason 
evidence  of  recurring  symptoms  is  admissible  after  the  commission  of 
an  act  asserted  to  have  been  perpetrated  while  laboring  under  mental 
exaltation  or  depression. — State  v.  Roaelair,   8. 

Criminal  Law — New  Trial — Reading  of  Authorities. 

12.  Where  the  court  believes  itself  sufficiently  advised  as  to  the  law 
in  a  criminal  prosecution,  it  has  the  right  to  refuse  to  hear  counsel 
further  or  to  listen  to  the  reading  of  authorities. — State  v.  Meyera,  50. 

Criminal  Law — Appeal  and  Error — Dismissal  of  Appeal. 

13.  Defendant  appealed  from  the  Judgment  of  conviction,  and  failed  to 
have  the  transcript  transmitted  within  five  days  after  notice  of  appeal, 
which  made  his  attempted  appeal  void.  Held,  that  a  motion  to  dismiss 
the  appeal,  without  prejudice  to  the  right  of  accused  to  take  a  second 
appeal  within  the  time  fixed  by  statute  will  be  granted. — State  v. 
Tucker,  59. 

Criminal   Law — Appeal — EvrosNCE — Bill   of   ETxceftionb. 

14.  When,  on  an  appeal  from  a  conviction,  there  was  no  bill  of  excep- 
tions, the  evidence  was  not  made  a  part  of  the  record,  and  therefore 
the  insufficiency  of  it  could  not  be  considered. — Ex  parte  Harrell,  95. 

Criminal  Law — Appeal — Objections — When  Considered. 

15.  In  a  prosecution  for  murder,  defendant  could  not,  on  appeal,  raise 
the  objection  that  he  did  not  have  a  fair  trial  owing  to  the  intensity 
of  the  sentiment  against  him,  where  It  did  not  appear  that  he  had  made 
a  motion  for  a  continuance,  or  a  change  of  venue,  or  had  filed  any 
affidavits  to  show  that  the  Jury  were  prejudiced. — Ex  parte  Harrell,  95. 

Criminal  Law — Appeal — ^Matter  of  Record — Consideration. 

16.  In  a  prosecution  for  murder,  the  question  whether  the  trial  court 
was  authorized  to  reconvene  before  the  next  term  where  it  had  adjourned 
without  designating  a  day  for  reconvening  could  be  considered  on  an 
application  to  the  Supreme  Court  for  a  certificate  of  probable  cause, 
although  there  was  no  bill  of  exceptions,  as  the  matter  could  be  ascer- 
tained from  an  Inspection  of  the  transcript. — Ex  parte  Harrell,  95. 

Criminal   Law — Appeal — Conviction — Plea   of   Guilty. 

17.  The  exception  in  Section  548,  B.  &  C.  Comp.,  providing  that  a 
party  to  a  civil  action  may  appeal  from  a  final  determination  of  his 
cause,  unless  the  Judgment  was  given  by  consent  or  for  want  of  an 
answer,  is  not  applicable  to  a  conviction  in  a  criminal  action,  based  on 
a  plea  of  guilty. — Ex  pcfrte  Harrell,  96. 

Criminal  Law — Appeal — I>etition  to  Stay  the  Execution. 

18.  Where  defendant  was  convicted  of  murder  to  which  accusation 
he  pleaded  guilty,  his  petition  for  a  stay  of  the  execution  pending  an 
appeal  should  clearly  point  out  that  a  substantial  error  has  been  made, 
as  evidenced  by  the  transcript  or  bill  of  exceptions. — Bx  parte  HarreU,  95. 
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Criminal  Law — Sphcial  Plba  in  Bar — Practice. 

19.  The  practice  where  a  plea  in  bar  is  interposed  in  a  case  of  felony  is 
for  counsel  l0  prepare  a  written  statement  of  the  facts  relied  on,  which 
statement  the  defendant  usually  reads  to  the  court,  but.  if  it  is  incon- 
venient for  him  to  do  so,  his  counsel  reads  it  for  him,  whereupon  the  court 
inquires  of  accused  if  that  is  his  plea,  and  on  receiving  an  affirmative 
answer  directs  the  clerk  to  enter  the  statement  In  the  Journal,  and,  if  the 
facts  alleered  are  controverted  by  the  State,  the  issue  is  then  tried  by  a 
jury,  and,  if  the  finding  is  for  defendant,  he  is  dfteharged,  but,  if  for  the 
State,  trial  on  the  merits  of  the  charge  is  had. — State  v.  Holloway,  162. 

Criminal   Law — Appbal — Record — Contents — *'Fii.m)." 

20.  Under  Section  1367,  B.  &  C.  Comp.,  requiring  pleas  in  criminal 
cases  to  be  oral  and  entered  on  the  Journal,  where  the  transcript  on  appeal 
in  a  criminal  case  showed  only  that  a  plea  of  former  Jeopardy  was  "filed" 
anu  overruled,  and  did  not  show  any  order  that  the  plea  be  recorded,  it 
suflAciently  appeared  that  the  plea  was  not  formally  read  to  the  court,  and, 
for  that  reason,  was  not  ordered  to  be  recorded,  and  hence  was  not 
properly  part  of  the  record ;  the  word  "filed"  importing  only  that  the 
paper  was  placed  In  the  oflDcial  custody  of  the  clerk  who  probably  indorsed 
as  filed  with  the  date  of  reception,  signing  his  name  thereto,  and  retained 
it  in  his  ofllce  for  inspection  by  interested  parties. — 8i<ite  v.  Holloway,  162. 


Criminal  Law — Record  on  Appeal — Transcript — CoNCLUsrvENESS. 

21.  It  must  be  assumed  that  the  transcript  on  appeal  correctly  states 
the  facts  therein  recited,  and  its  presumptive  verity  cannot  be  controverted 
by   affidavits. — State  v.    HoUotoay,   162. 

Criminal  Law — Privileges  op  Accused — Presence  During  Trial. 

22.  Under  Section  1378,  B.  A  C.  Comp.,  providing  that  defendant  on 
trial  for  a  felony  must  be  present  in  person,  one  on  trial  for  a  felony 
has  the  right  to  be  present  during  the  entire  trial,  including  the  discharge 
of  the  Jury  because  of  inability  to  agree. — State  v.  Holloway^  162. 

Criminal  Law — Former  Jeopardy — Plea — Sufficiency. 

23.  A  plea  of  former  Jeopardy,  without  any  conviction  or  acquittal, 
must  set  forth  the  facts  to  show  that  accused  has  been  in  Jeopardy,  and 
must  show  how  and  in  what  manner. — State  v.  Holloway,  162. 

Criminal  Law — Former  Jeopardy — Plea — Suppiciency. 

24.  A  plea,  denominated  a  plea  of  former  acquittal,  which  alleges  the 
acquittal  of  accused  based  on  the  fact  that  he  was  put  on  his  trial,  that  a 
Jury  duly  impaneled  and  sworn  was  without  the  consent  of  accused  dis- 
charged, without  rendering  any  verdict,  that  at  the  time  of  the  discharge 
accused  was  confined  in  Jail,  and  that  neither  lie  nor  his  counsel  was 
present  In  court,  that  the  Jury,  when  they  were  discharged,  had  not  con- 
sidered the  evidence  in  the  cause  a  reasonable  length  of  time,  and  there 
was  at  the  time  a  reasonable  probability  that  they  would  agree  on  a 
verdict  if  given  further  time,  and  that  the  court  did  not  find  that  the 
Jury  could  not  agree,  etc.,  is  a  plea  of  former  Jeopardy,  and  conforms  to 
the  rule  that  a  plea  of  former  Jeopardy  without  conviction  or  acquittal 
must  set  forth  the  facts  to  show  that  accused  has  been  in  Jeopardy,  and 
how   and  in   what  manner. — State  v.   Holloway,   162. 

Criminal  Law — Appeal — Questions   Reviewable. 

25.  Where  the  record  did  not  show  that  defendant  and  codefendant 
were  husband  and  wife,  the  objection  that  a  charge  deprived  the  codefend- 
ant of  the  prima  facie  presumption  that  a  wife  acting  with  her  husband, 
acted  by  coercion  and  without  guilty  intent,  as  provided  by  Section  788, 
subd.    31,   B.   &  C.   Comp.,   was  without  merit. — State  v.   Erickaon,   262. 

Criminal   Law — Instructions — Sufficiency. 

26.  Where  a  requested  charge  given  by  the  court  sufficiently  embodied 
the  presumption  of  the  innocence  of  accused,  the  refusal  of  other  requests 
on  that  subject  was  not  error. — State  v.  Erickaon,  262. 

Criminal  Law — Evidence — Instructions. 

27.  It  is  not  error  to  refuse  a  charge  on  a  defense  not  presented  by  any 
evidence. — State  v.  Erickaon,  262. 
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Criminal  Law — Appeal — Bill  op  E^xceptions — Nbcbssitt. 

28.  The  purpose  of  a  bill  of  exceptions  Is  to  bring  to  the  appellate 
court  the  exceptions  and  so  much  of  the  evidence  as  is  necessary  to  disclose 
their  relevancy  and  materiality,  and  the  appellate  court  will  not  resort 
to  the  transcript  of  the  court  reporter's  shorthand  report  of  the  trial  in 
order  to  determine  the  facts  or  the  weigrht  of  the  evidence. — State  v. 
Erickaon,  262. 

Criminal  Law — Appeal — Erroneous  Admission  of  Evidence. 

29.  On  a  trial  for  assault  with  a  dangerous  weapon,  the  error,  if  any, 
in  admitting  evidence  of  a  pending  purchase  of  land  by  prosecutor  from 
accused  at  the  time  of  the  offense,  is  not  prejudicial. — State  v.  Erickaon, 
262. 

Criminal  Law — Conduct  of  Counsel — Harmless  Error. 

30.  Where,  in  a  prosecution  for  murder  occurring  in  a  building  in 
which  a  Chinese  society  had  its  headquarters,  defendant,  a  Chinaman, 
on  cross-examination  and  on  direct  examination  referred  to  a  Tong 
society  and  trouble  therein  whicTi  resulted  in  factions,  and  the  dsring 
declaration  of  the  Chinaman  murdered  also  referred  to  the  factions,  a 
question  of  the  State's  attorney  to  defendant's  witness,  "Isn't  it  a  fact 
that  that  is  a  place  where  you  keep  a  lot  of  knives  and  pistols  and  guns 
to  kill  people  with?"  is  not  reversible  error,  though  on  objection  sustained, 
the  attorney  asked  in  different  terms  the  same  question  twice  more,  and 
it  appeared  that  there  was  a  box  containing  the  weapons  on  a  table  in 
the  presence  of  the  jury,  but  which  was  excluded  in  the  absence  of  the 
jury. — State  v.   Lem   Woon,  482. 

Criminal  Law — Conduct  of  Counsel — Harmless  Error. 

31.  An  objectionable  question  to  a  witness  in  a  murder  prosecution 
will  not  be  reversible  error,  which,  on  objection,  was  withdrawn,  and 
no   ruling  asked  or  exception   taken. — State  v.   Lew   Woon^   482. 

Criminal   Law — Instructions — AssuMPnoN    as   to   Facts. 

32.  An  instruction  which  leaves  the  fact  of  flight  of  defendant  to  the 
jury,  and  instructs  as  to  the  effect  of  flight,  is  not  an  invasion  of  the 
province  of  the  jury. — State  v.   Lem    Woon,  482. 

Criminal  Law — Introduction  of  Witnesses — Harmless  Error. 

33.  A  witness  in  a  murder  case  testified  that  he  had  called  the  officers 
and  pointed  out  the  defendant,  and  that  another  Chinaman  told  him 
that  defendant  had  done  the  shooting.  Counsel  for  defendant  remarked 
that  the  men  who  Incited  the  arrest  seemed  to  have  disappeared,  wher*'- 
upon  the  State's  attorney  said  that  the  per.son  named  by  the  witness 
would  be  produced  if  wanted,  to  which  defendant's  counsel  answered, 
"Then  we  shall  find  out  all  about  this."  Held  that,  though  It  was  not 
good  practice  for  the  State's  attorney  to  produce  such  witness  and  place 
him  on  the  stand  without  examining  him,  saying  that  he  believed  all  his 
testimony  was  hearsay,  still  there  was  no  error,  where  no  ruling  was  made 
by  fhe  court  or  exception  taken. — State  v.  Lem  Woon,  482. 

Criminal    Law — Appeal  —  Necessity    of    Objections  —  Party    Pros- 
ecuting. 

34.  On  appeal  in  a  prosecution  for  murder,  the  court  cannot  notice  an 
objection,  then  first  made,  that  the  prosecution  was  conducted  by  an 
attorney  hired  by  the  friends  of  deceased  to  whom  the  State's  attorney 
turned  over  the  prosecution. — State  v.   Lem   Woon,  482. 

Criminal  Law — Conspiracy — EJvroENCE. 

35.  Where  It  was  claimed  that  defendant  and  two  others  were  involved 
in  a  conspiracy  to  murder  deceased,  and  a  pistol  was  found  in  a  closet 
where  one  of  the  alleged  conspirators  was  concealed,  and  where  he  was 
found  when  he  and  defendant  were  arrested,  the  admission  of  such  pistol 
in  evidence  against  defendant  was  not  objectionable  as  evidence  of  acts 
and  declarations  of  a  conspirator  after  the  termination  of  the  conspiracy. 
— State  v.   Lem   Woon,   482. 

Criminal  Law — Harmless  Error — Remarks  of  Counsel. 

36.  Objectionable  remarks  of  counsel  for  State  in  a  criminal  prosecu- 
tion, induced  by  counsel  for  defendant,  objecting  to  a  proper  question  on 
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cross-examination,    are  not   reversible   error  where   stricken    on   objection. 
— State  V.  Lem   Woon,  482. 

Criminal  Law — Admission  of  Evidence — Demonstrative  evidence. 

37.  In  a  prosecution  for  homicide,  evidence  that  a  pistol  was  dis- 
covered on  the  floor  where  the  defendant  was  arrested  was  properly 
admitted  in  evidence,  though  It  was  in  no  way  connected  with  the  shooting 
Itself. — State  v.  Lem   Woon,  482. 

Criminal  Law —  Evidence — Revolvers. 

38.  Where  In  a  prosecution  for  the  murder  of  a  Chinese  person,  the 
State  claimed  that  defendant  and  certain  others  were  engaged  In  a  con- 
spiracy to  kill  deceased,  who  was  killed  by  a  shot  from  a  38-caliber 
revolver,  the  court  did  not  err  In  admitting  in  evidence  a  41-callber 
Colt's  revolver  found  about  two  hours  after  the  shooting  In  a  toilet  where 
accused  and  another  of  the  alleged  conspirators  were  found  hiding  at  the 
time  of  their  arrest ;  there  being  other  evidence  indicating  that  they 
attempted   to  escape  or  resist  arrest. — State  v.    Yee   Gueng,  509. 

Criminal   Law — Trial — Instructions  —  Credibility   op   Witnesses  — 
Necessity. 

39.  In  a  prosecution  for  perjury,  the  refusal  to  charge  that  a  witness 
may  be  Impeached  by  evidence  that  he  has.  made  statements  inconsistent 
with  his  present  testimony,  and.  If  convinced  that  any  witness  had  made 
statements,  either  orally  or  in  writing,  Inconsistent  with  his  present  testi- 
mony, the  jury  could  consider  such  witness  Impeached,  and  might  dis- 
regard his  testimony,  except  where  corroborated,  was  erroneous,  where 
a  letter  received  in  evidence  showed  that  a  witness  had  offered  to  swear 
that  H.  had  nothing  to  do  with  the  burglary,  which  was  Inconsistent 
with  his  testimony  at  the  trial  that  defendant,  H.,  and  himself  had 
committed   it — State  v.    L  handler,   561. 

Criminal   Law — Instructions — Weight  op  Evidence. 

40.  In  an  instruction,  on  a  prosecution  for  perjury,  that  If  the  jury 
find  that  a  witness  gave  his  testimony  In  the  belief  that  he  would  receive 
some  reward,  or  immunity  from  further  punishment,  etc..  then  the  jury 
should  receive  this  testimony  with  great  caution.  Is  objectionable  as 
qualifying  the  word  "caution"  by  the  word  "great, '  thus  being  on  the 
weight  of  evidence. — State  v.   Chandler,  561. 

Criminal   Law — Credibility   op  Witness — Interest — Instructions. 

41.  Where  there  is  evidence  that  a  witness  was  Induced  to  become  a 
witness  and  testify  by  a  promise  of  Immunity  from  further  punishment, 
or  hope  held  out  to  him  that  it  would  be  easier  for  him  in  case  he 
Implicated  some  one  else  In  the  crime,  the  jury  may  consider  such  facts 
In  determining  the  weight  to  be  given  his  testimony  thus  obtained,  and 
defendant  was  entitled  to  have  this  presented  by  Instructions. — State  v. 
Chandler,  561. 

Criminal  Law — Continuance — Discretion  op  Court. 

42.  The  granting  or  refusal  of  a  continuance  rests  in  the  sound  dis- 
cretion  of   the   trial   court, — State  v.   Mack,   565. 

Criminal  Law — Review — Discretion  op  Court — Continuance. 

43.  The  action  of  the  trial  court  In  granting  or  refusing  a  continuance 
should  not  be  disturbed  on  appeal,  unless  manifestly  wrong  and  arbitrary, 
involving  abuse  of  Its  discretion. — State  v.   Mack,  565. 

Criminal  Law — Continuance  for  Absent  Witnesses — Appidavit. 

44.  An  affidavit  for  continuance  to  secure  absent  witnesses  alleged  that 
defendant  had  lived  In  another  state  for  several  years  past  and  was 
not  well  known  within  this  State  ;  therefore  could  produce  no  witnesses  as 
to  his  former  life ;  that  at  the  time  of  the  homicide  he  had  been  drinking 
heavily,  and  that  for  four  years  or  more  when  intoxicated  he  lost  con- 
sciousness, and  that  this  was  well  known  to  persons  named,  and  was 
material,  etc. ;  that  his  wife  advised  him  that  she  and  his  motner-ln-law 
would  attend  the  next  term ;  that  friends  advised  him  they  would  pro- 
cure means  to  secure  attendance  of  other  witnesses ;  that  his  wife  had 
informeu  him  of  the  serious  Illness  of  their  Infant  child,  and  that  she 
would  not  be  able  to  attend  at  that  term.     Held,  that,  as  the  procuring 
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of  the  witnesses  appeared  doubtful,  and  It  did  not  clearly  appear  that 
defendant  could  not  prove  his  usuai  condition  of  mind  when  intoxicated 
by  witnesses  within  the  State,  the  court's  refusal  of  the  continuance  was 
not  an  abuse  of  discretion. — State  v.  Mack,  565. 

Criminal  Law — Harmlbbs  Error — Exclusion  of  Evidbnce. 

45.  Error  In  sustaining  objection  to  a  question  to  an  expert,  as  to 
whether  defendant  was  in  possession  of  his  faculties  when  the  alleged 
crime  was  committed  was  cured  where  a  similar  question  more  fully 
stated  was  answered  by  the  witness. — State  v.  Mack,  565. 

Criminal  Law — Reception  of  Evidbncb — Purpose  of  E^v^>ENcs. 

46.  Where,  in  a  prosecution  for  homicide,  there  was  no  competent 
evidence  tending  to  show  self-defense,  but  an  impeaching  witness  testified 
that  the  State's  witness  said  tnat  the  decedent  had  kicked  the  defendant, 
it  was  proper  for  the  court  to  call  the  jury's  attention  to  the  purpose  of 
such  evidence  in  stating  that  self-defence  was  not  in  issue — State  v. 
Mack,   565. 

DECEDENTS'    ESTATES. 

See  Executors  and  Administrators. 

DEEDS. 

Deeds — ^Validity — Undue  Influence. 

1.  Where  a  party  who  was  old,  sick  from  an  incurable  disease,  and 
broken  in  mind  and  body  from  the  excessive  use  of  stimulants,  so  thai 
he  was  incapable  of  realizing  the  nature  of  the  transaction,  was  induced 
to  execute  a  deed  which  purported  to  convey  the  great  bulk  of  his  prop- 
erty to  defendant  H.,  to  the  exclusion  of  her  brother  and  sister,  whose 
claims  were  as  great  as  her  own,  and  the  party,  after  his  partial 
recovery,  treated  the  property  as  his  own  and  disposed  of  it  by  will,  the 
deed  will  be  set  aside  as  obtained  by  fraud  and  undue  influence. — Wolf  v. 
Harris,  276. 

Deeds — Evidence — Undue  Influence — Fraud. 

2.  Where  the  evidence  discloses  that  the  grantor  at  the  time  of 
executing  the  deed  to  the  defendant,  was  old,  sick  from  an  incurable 
disease,  broken  in  mind  and  body  from  the  use  of  stimulants,  and  the 
difficulty  that  he  labored  under  to  understand  the  E^nglish  language,  the 
secrecy  with  which  the  transaction  was  conducted,  together  with  the 
undue  haste  in  recording  the  deed  after  the  death  and  prior  of  the  burial 
of  the  grantor,  held  sufficient  to  establish  that  the  daughter  took  a  fraud- 
ulent advantage  of  her  father's  age  and  weakness  of  mind  to  secure  the 
deed,  and  the  same  will  be  set  aside. — Wolf  v.  Harris,  276. 

Deeds — Evidence — Burden  of  Proof. 

8.  Considering  the  relation  of  the  parties,  the  frequently  expressed 
intention  of  deceased  to  provide  fairly  for  his  other  relatives,  the  fact 
that  he  had  already  made  a  will  to  effectuate  that  intention,  the  unreas- 
onableness and  Injustice  of  the  conveyance,  the  mental  and  physical  weak- 
ness of  the  deceased  and  the  secrecy  observed  concerning  the  transaction, 
the  burden  of  proof  was  upon  the  grantee  to  establish  by  clear  testimony 
that  the  deed  in  question  was  the  voluntary  act  of  the  grantor. — Wolf  v. 
Harris,  276. 

Deeds — Recitals — Conclusiveness. 

4.  Recitals  in  a  deed  intended  to  qualify  the  formal  part  thereof,  are 
conclusive,  binding  admissions  on  the  grantees,  as  well  as  the  grantors  of 
the  truth  of  the  facts  recited,  and  whatever  rights  legitimately  arise  on 
such  facts,  may  be  at  all  times  asserted,  whether  it  be  to  obtain  or  defend 
the  same. — Langley  v.  Kesler,  281. 

Deeds — Correction — E!!btoppel — ^Inoperative  Deed. 

5.  A  husband  purchased  certain  property  intending  to  take  title  in  the 
names  of  himself  and  wife,  so  as  to  create  an  estate  by  the  entirety,  but, 
instead,  accepted  a  deed  to  himself  alone.  The  wife  had  contributed  no 
part  to  the  purchase  price,  and  thereafter  a  new  deed  was  executed  by  the 
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grantors  to  the  husband  and  wife,  which  recited  that  it  was  to  correct  the 
former  deed  in  which,  through  Inadvertence,  the  name  of  the  wife  as  one 
of  the  grantees  had  been  omitted,  and  the  surname  of  the  grantee  had  been 
misspelled.  Held,  that  the  recitals  in  the  second  deed  controlled  its  formal 
parts  and  covenants,  and  showed  that  at  the  time  it  was  executed  the 
grantors  had  nO  title  which  could  be  conveyed,  and  hence  persons  holding 
under  the  husband's  will  were  not  estopped,  by  the  second  deed,  to  deny 
the  right  of  those  holding  under  the  wife  to  claim  that  she  held  title  as  the 
survivor  of  an  estate  by  the  entirety. — Langley  v.  Kealer,  281. 

DEFAULT. 

Default — Eppbct    op   Application   to    Set   Abide. 

1.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default  decree, 
after  service  by  publication  and  application  for  leave  to  file  an  answer, 
conferred  Jurisdiction   of  his   person. — Fildew   v.    Milner,    16. 

Default — ^Appearance  After  Judgment — Effect. 

2.  A  voluntary  appearance  of  a  defendant  to  set  aside  a  default 
decree,  after  service  by  publication  and  application  for  leave  to  file  an 
answer,  would  not  cure  defects  in  the  complaint,  if  it  failed  to  state 
facts  sufficient  to  state  a  cause  of  action. — Fildeto  v.  Milner,  16. 


See  Pleading. 


Same  as  Costs. 


DEMUBBEB. 
DISBTJBSEMENTS. 

DISCBETION  OF   COUBT. 


Discretion  of  Trial  Court — Leave  to  Amend. 

1.  While  the  appellate  court  in  a  case  at  law  will  not  review  the 
exercise  of  the  trial  court's  discretion  in  denying  leave  to  amend  the 
complaint,  unless  there  has  been  an  abuse  of  discretion,  the  rule  is 
otherwise  in  equity,  where  the  case  is  tried  de  novo  on  appeal  without 
reference  to  the  findings  of  the  lower  court. — Hodgkin  v.  Boawell,  88. 

Discretion — Review — Special  Verdict. — Denial. 

2.  Under  Section  154,  B.  A  C.  Comp.,  providing  that  the  Jury  in  their 
discretion  may  render  a  general  or  special  verdict  In  actions  to  recover 
money  only,  or  for  specific  real  property,  and  in  all  other  cases  the  court 
may  direct  the  Jury  to  find  a  special  verdict  on  all  or  any  of  the  issues, 
the  court's  refusal  to  direct  special  findings  is  a  matter  within  its  dis- 
cretion, and  will  not  be  reviewed  on  appeal. — Fox  v.  Tift,  268. 

Discretion   of   Court — Criminal   Law — Review. 

3.  The  granting  or  refusal  of  a  continuance  rests  in  the  sound  dis- 
cretion of  the  trial  court. — State  v.  Mack,  565. 

Discretion   of   Court — Continuance — Criminal   Law — Review. 

4.  The  action  of  the  trial  court  in  granting  or  refusing  a  continuance 
should  not  be  disturbed  on  appeal,  unless  manifestly  wrong  and  arbitrary, 
involving  abuse  of  its  discretion. — State  v.  Mack,  565. 

DISTBICT    BOUNDABY    BOABD. 

Power  to  Change  Boundary  Between  Districts,  see  Schools  and  School 
Districts. 

PrVOBCE. 

Divorce — Alimony — Statutory  Power. 

1.  The  power  to  award  permanent  alimony  on  granting  a  divorce 
is  statutory. — DeVall  v.  DeVall,    128. 

Divorce — Foreign  Judgment — Validity. 

2.  Under  St.  Wisconsin  1898,  Section  2420,  conferring  on  the  circuit 
courts   the   powers,    according   to   the   usages   of    law   and   equity,    neces- 
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sary  to  complete  Jurisdiction  of  causes  and  parties,  and  Sections  2348, 
2362,  2364,  2367,  2369.  2823,  giving  the  circuit  court  jurisdiction  of 
court  from  time  to  time  alter  the  Judgment  as  to  alimony  or  allowance 
for  the  maintenance  of  the  children  of  the  parties,  and  authorizing  the 
court  from  time  to  time  to  alter  the  Judgment  as  to  alimony  or  allowance 
and  the  payment  thereof,  and  providing  thai  when  a  party  to  an  action 
shall  have  appeared  by  an  attorney  the  service  of  papers  shall  be  made 
on  the  attorney,  a  decree  of  divorce  is  conclusive  as  to  the  severance  of 
the  marriage  tie,  but  is  not  final  as  to  the  award  of  alimony  or  the  allow- 
ance for  the  maintenance  of  the  children  as  to  which  the  authority  of  the 
attorney  continues,  empowering  him,  In  the  absence  of  any  notice  of  retire- 
ment or  substitution,  to  apply  to  the  court  for  a  reduction  of  the  alimony 
or  allowance,  and  to  resist  any  request  by  plaintiff  for  an  increase  thereof, 
and  a  judgment  for  arrears  of  alimony  rendered  on  service  of  notice  of  the 
application  on  defendant's  attorney  is  valid  and  will  be  enforced  In 
Oregon. — DeVall  v.  DeVall,  128. 

Divorce — Judgment — Validity. 

3.  Under  St.  Wisconsin  1898,  Sections  2367,  2369,  authorising  the 
court  awarding  alimony  to  enforce  payment  thereof  by  execution  or  other- 
wise, and  providing  that  after  an  award  of  alimony  the  court  may  revise 
the  same  and  make  a  new  determination,  the  court  has  plenary  power  to 
determine  the  amount  of  alimony  in  arrears  and  render  judgment  for  that 
sum,  and  enforce  payment  thereof  by  execution. — DeVall  v.  DeVall^  128. 

Divorce — Alimony — Power  of  Court. 

4.  The  authority  to  grant  divorce  and  award  alimony,  though  statu- 
tory, carries  with  it  such  powers  as  are  expressly  given  and  such  as 
may   necessarily   be   incidental    to   Its  exercise. — DeVall  v.   DeVall,   128. 

DYING  DECLABATIONS. 

See  Homicide,   8. 

EASEMENTS. 

Easements — "Right  of  Way." 

1.  A  "right  of  way"  is  an  easement  of  perpetual  use,  a  charge  or 
burden  upon  the  land  of  one  for  the  benefit  of  another. — Shaw  v.  FroffUt, 
192. 

Easement — Ditches — Consent  of  Owners. 

2.  Land  owned  by  one's  wife  and  daughter  became  subject  to  his 
grant  of  a  right  of  way  for  an  Irrigation  ditch,  though  they  did  not  assent 
thereto,  whert»  he  controlled  the  land  and  afterwards  acquired  title  thereto. 
— Shaw  V.  Proffltt,  192. 

Easements— ^Manner  of  Creation. 

3.  While  ordinarily  an  easement  can  be  treated  only  by  writing  under 
seal,  It  may  be  created  by  adverse  user,  by  estoppel,  or  part  performajice 
of  a  parol  agreement. — Shaw  v.   Fro/fltt,   192. 

Easements — Licenses. 

4.  An  express  oral  license,  becoming  irrevocable  by  execution,  by 
expenditures  in  permanent  improvements  in  reliance  thereon,  Inuring  to  the 
benefit  of  the  licensor,  if  relating  to  the  use  or  occupation  of  real  estate, 
becomes  an  easement. — Shaw  v.  ProlJltt,  192. 

ELECTIONS. 

Held  Under  Local  Option  Laws,  see  Intoxicating  Liquors,  2. 

EQUITY. 

Equity — Trial  De  Novo — Findings  of  Trial  Court — ^EJfpbct. 

Since,  as  specifically  provided  by  Acts  1893,  p.  26.  an  equity  caae 
is  tried  anew  in  the  appellate  court,  the  findings  of  the  trial  court  are 
merely  advisory,  so  that  in  a  suit  to  foreclose  a  mechanic's  Hen  the 
insufflciency  of  the  court's  findings  to  support  the  decree  cannot  be  a 
ground    for    reversal. — Edmunda   v.    Welling,    103. 


Index.  $89 


EQUITABLE  DEFENSES. 

In  Actions  at  Law,  see  Actions,  2. 

ESTATES   OF   DECEDENTS. 

See  SxECUTORS  and  Administrators. 

ESTOPPEL. 

Estoppel — Representations  as  to  Title. 

1.  One  who  had  deeds  taken  In  the  name  of  a  third  person  to  delay  his 
creditors  may  not  call  on  equity  to  Interfere  to  protect  him  from  a  mort- 
gage executed  by  the  third  person  to  his  creditor,  relying  on  the  written 
statement  of  the  former  that  the  third  person  was  the  owner. — Btish  v. 
Roberts,  169. 

Estoppel — Revocation   of   License — Waters    and    Water    Courses — 
Subsequent  Acquired  Title  of  Licensor. 

2.  Defendant,  acting  as  owner  of  land,  having  grranted  plaintiff,  a 
license  to  construct  a  ditch  through  It,  and  having  thereafter  acquired  the 
title,  while  recognizing  the  right  of  plaintiff,  who,  supposing  the  land 
belonged  to  defendant,  had  at  great  expense  partly  constructed  the  ditch. 
Is  estopped  to  revoke  the  license,  the  same  as  though  he  had  been  the 
owner  when  he  granted  it. — Shaw  v.   Profjitt,  192. 

Estoppel — Fraud — Licenses — Revocation. 

3.  The  licensor's  attempted  revocation  of  the  express  license,  which 
has  been  executed  by  expenditures  In  permanent  Improvements  by  the 
licensee  to  the  knowledge  of  the  licensor,  Is  a  fraud,  against  which  equity 
will  relieve  by  estoppel. — Shaw  v.   P^roffiH,  192. 

Estoppel — Pleading  by  Plaintiff. 

4.  The  answer,  in  an  action  to  have  Interference  with  plaintiff's  license 
enjoined,  having  contained  only  admissions  and  denials,  It  was  not  neces- 
sary for  plaintiff  to  plead  estoppel ;  and,  had  the  answer  raised  the  ques- 
tion of  the  statute  of  frauds,  or  that  the  license  was  in  parol,  estoppel 
would  not  have  to  be  pleaded  by  reply,  but  could  be  raised  by  demurrer, 
the  complaint  having  set  up  the  facts  necessary  to  make  the  license 
irrevocable. — Shaw  v.  Proffitt,  192. 

Estoppei^ — Estoppel  by   Deed. 

6.  In  general,  there  can  be  no  estoppel  by  a  deed  against  the  grantee  In 
a  deed  poll. — Langley  v.   Kealer,   281. 

Estoppel — Estoppel  by  Deed — EjStoppel  of  Grantee. 

6.  The  acceptance  of  a  deed  poll  estops  the  grantee  to  dispute  the  gran- 
tor's title  for  the  purpose  of  escaping  entirely  the  payment  of  the  purchase 
price ;  to  question  the  validity  of  the  grantor's  title  at  the  time  of  convey- 
ance In  contest  with  another  claiming  under  a  paramount  title  which  he 
himself  has  acquired,  or  connected  himself  with ;  to  claim  that  the  con- 
veyance he  has  accepted  was  In  fraud  of  the  grantor's  creditors  so  long 
as  he  claims  under  that  title  alone,  nor  can  the  grantee,  having  accepted 
a  deed  with  seisin,  allege  that  the  grantor's  covenants  are  broken  by  reason 
of  the  fact  that  the  grantee  himself,  at  the  time  he  accepted  the  deed, 
was  seised  of  the  premises ;  nor  can  he  deny  his  covenants  or  that  the 
seal  attached  Is  his,  In  an  action  thereon. — Langley  v.  Kealer,  281. 

Estoppel — Equitable  Estoppel — Evidence — Sufficiency. 

7.  The  doctrine  that  an  owner  of  land  may  by  an  act  in  paia  preclude 
himself  from  asserting  his  legal  title  can  only  be  applied  on  the  disclosure 
of  clear  and  satisfactory  grounds  of  justice  and  equity,  and  the  evidence 
establishing  the  alleged  estoppel  must  be  clear  and  satisfactory. — Urquhart 
v.  Belloni,  314. 

Estoppel  —  Equitable   Estoppel  —  Misrepresentation — Intent — -Evi- 
dence. 

8.  Evidence  held  not  to  show  that  a  purchaser's  misunderstanding  as 
to  the  amount  of  land  to  be  conveyed  was  due  to  any  intentional  mis- 
representation on  the  part  of  the  vendor. — Urquhart  v.  Belloni,  314. 
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BsTOPPSL — ^Estoppel  Aoainst  Ebtoppel — Laches. 

9.  A  purchaser  of  land,  obtaining  by  the  deed  the  full  amount  pur- 
chased, may  not  claim  additional  land  of  the  grantor  on  the  theory  of  an 
equitable  estoppel  where  he  was  guilty  of  laches  resulting  from  his  remain- 
ing silent  as  to  his  claim  for  several  years,  and  the  equitable  estoppel 
if  enforced  would  result  in  injury  to  the  grantor  because  of  the  laches, 
accompanied  by  inequitable  conduct  of  the  purchaser. — Urquhart  v.  Bel- 
loni,  314. 

EVrOENGE. 

EviDENCB — Admissibility  of  Confessions. 

1.  A  confession  to  be  admissible  must  have  been  voluntarily  made, 
and  if  exacted  by  threats  or  Induced  by  a  promise  of  immunity,  or 
prompted  by  an  assurance  of  mitigation  of  punishment,  it  is  inadmissible. 
— State  v.  Roaelair,  8. 

fvioBNGB — Preliminary  Proof  as  to  ConfIdbsion. 
Where,  to  facilitate  the  dispatch  of  business,  the  court  permitted 
preliminary  proof  as  to  the  admissibility  of  a  competent  confeBsion  to 
be  given  but  once  in  the  hearing  of  the  Jury,  its  action  was  a  matter 
of  discretion  which  was  not  abused,  and  It  was  not  error  to  deny  a 
request  to  receive  such  proof  in  the  Jury's  absence. — State  v.  RoseUUr,  8. 

Evidence — Opinion  of  Medical  Expert. 

3.  A  qualified  physician  may  be  allowed  to  assert  an  opinion  from 
examination  of  accused  subsequent  to  the  crime  as  to  whether  or  not 
he  was  sane  or  Insane  at  time  of  the  offense. — State  v.  Roaelair,  8. 

Evidence — Opinion  of  Medical  Expert. 

4.  A  medical  expert  who  has  personally  examined  another  to  deter- 
mine his  capacity  to  execute  a  contract  or  his  responsibility  for  com- 
mission of  a  crime,  may  express  an  opinion  as  to  his  mental  condition 
at  the  time  of  the  offense,  over  the  objection  that  such  question  was 
for  the  Jury. — State  v.  Roaelair,   8. 

Evidence — Opinion  of  Medical  Expert. 

6.  It  was  not  error  to  permit  a  medical  expert  who  had  personally 
examined  accused  and  observed  his  mental  condition  to  state  whether 
he  knew  right  from  wrong,  and  appreciated  the  consequence  of  his  acts 
and  the  nature  and  quality   thereof. — State  v.   Roaelair,    8. 

Evidence — Admissibility — Insanffy. 

6.  In  cases  of  derangement,  indications  of  infirmity  frequently  mani- 
fest themselves  after  a  paroxysm  of  dementia,  and  for  this  reason  evi- 
dence of  recurring  symptoms  is  admissible  after  the  commission  of  an 
act  asserted  to  have  been  perpetrated  while  laboring  under  mental  exalta- 
tion or  depression. — /State  v.  Roaelair,   8. 

Evidence — Sufficiency — Corporations — Actions. 

7.  In  an  action  against  a  corporation,  evidence  held  not  to  show  that  a 
corporation  authorized  Its  president  to  use  its  name  or  credit  in  conducting 
the  business  or  that  it  held  him  out  as  Its  agent  or  acquiesced  in  his  acts 
so  as  to  render  it  liable  on  a  contract  sued  on. — Harding  v.  Oregon^Iddho 
Co.,  ^4. 

Evidence — Admissions — ^Agents. 

8.  Where  the  president  of  a  corporation  Is  not  a  party  to  an  action 
against  it.  his  acts  and  declarations,  made  while  acting  outside  of  his 
duties  and  authority  as  an  ofUcer  of  the  corporation,  are  not  competent 
evidence  against   it. — Harding  v.    Oregon-Idaho  Company,   84. 

Evidence — Authority  of  Aobnt — Declaration  of  Aoent. 

9.  The  authority  of  an  agent  cannot  be  shown  by  his  own  statements 
or  acts  unless  it  is  shown  that  the  principal  knowingly  acquiesced  therein. 
— Harding  v.   Oregon-Idaho  Company,  84. 

EiVmENCE — Threats  by  Accused — When  Inadmissible. 

10.  Evidence  of  threats  made  by  accused  against  the  person  whom 
he  subsequently  killed  may  be  introduced  to  show  deliberation  or  noalice, 
and   threats   against  a  particular   class   of   persons  are   admissible   in  a 
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prosecution  for  killing  a  member  of  that  particular  clasa,  but  in  a 
prosecution  for  killing  a  policeman  dho  had  arrested  accused,  a  statement 
that  accused  said  in  talking  of  the  arrest  of  another  person  that,  "if 
they  arrested  me  like  that  fellow  was  arrested.  I  would  shoot  them," 
is  inadmissible,  as  being  too  remote ;  no  showing  being  made  of  the 
circumstances  attending  the  arrest  about  which  the  remark  was  made. 
— State  V.  Meyera,  50. 

ETviDENCB — Question  for  Jury. 

11.  Evidence  in  a  prosecution  for  murder  held  not  to  warrant  the 
court  in  assuming  that  the  arrest  of  accused  Just  prior  to  the  killing 
had  the  effect  of  exciting  in  his  mind  a  sudden  heat  of  passion  such  as  to 
make  the  desire  to  kill  irresistible,  but  the  question  was  for  the  Jury. 
— State  V.   Meyera,   50. 

Evidence — ^Written    Contract — Parol   Evidence — Third   Parties. 

12.  Section  704,  B.  &  C.  Comp.,  providing  that  there  can  be  between 
the  parties  and  their  representatives  or  successors  in  interest  no  evidence 
of  the  terms  of  an  agreement  other  than  the  contents  of  the  writing, 
does  not  apply  in  controversies  between  third  persons,  and  any  of  the 
parties  to  the  contract,  in  which  contest  parol  evidence  as  to  the  real 
terms  of  the  agreement  is  admissible. — Smith  v.  Farmera  d  Merchanta 
Nat.  Bank,   82. 

Evidence — Appeal — Bill  of  Exceptions. 

13.  When,  on  an  appeal  from  a  conviction,  there  was  no  bill  of  excep- 
tions, the  evidence  w^as  not  made  a  part  of  the  record,  and  therefore 
the  insufficiency  of  it  could  not  be  considered. — Ex  parte  Harrell,  95. 

Evidence — Judgment — Foreign  Judgment — Degree  of  Proof  Required. 

14.  The  degree  of  proof  required  in  an  action  on  a  foreign  Judgment 
is  governed  by  the  rules  or  pleading  prevailing  where  the  action  is 
brought,  except  that  the  procedure  in  such  state  cannot  impair  the 
efficacy  of  the  Judgment  of  a  sister  state,  or  deny  an  adequate  remedy 
for   Its  enforcement. — DeVall   v.   DeVall,   128. 

Evidence — Laws   of   Other   States. 

15.  Where  the  decisions  of  the  Supreme  Court  of  a  sister  state  con- 
struing a  statute  thereof  are  not  offered  In  evidence,  the  court  win 
examine  such  decisions  only  so  far  as  they  interpret  the  rules  of  the 
common  law  exi.sting  In  tho  sister  state,  Independently  of  the  statutes. — 
DeVall   V.    DeVall,   128. 

Evidence — Judicial  Notice — Laws  of  Other  States. 

16.  The  court  will  not  take  Judicial  notice  of  the  statutes  of  a  sister 
state,  and  a  party  relying  thereon  must  plead  and  prove  them. — DeVall 
V.  DeVall,  128- 

Evidence — Laws  of  Other  States — Presumptions. 

17.  In  the  absence  of  any  showing  to  the  contrary  the  court  will 
assume  that  the  common  law  rules  in  force  In  Oregon  are  in  force  in  a 
sister   state. — DeVall   v.   DeVall,    128. 

evidence — Opinions — Damages. 

18.  On  an  issue  of  damages  caused  by  the  opening  of  a  road,  to  qualify 
witnesses  to  testify  to  the  amount  of  damages,  they  must  show  knowledge 
of  facts  beyond  that  which  the  jury  would  be  able  to  derive  from  testimony 
as   to   physical    facts:    and   hence   an    affidavit   of   an   ab.sent    witness   who 

I  testified  that  an  owner  would  be  damaged  In  a  specified  sum  through  the 

'  expense  of  building  new   fences,   and   inconvenienced  of  passing  from   one 

I  part    of   his    land    to    the    other,    and    in    carrying    on    farming    and    stock 

I  raising,  Is  admissible,   though  It  appears  that  witness  owned  land  nearby 

I  and   knew   the   quality   of   plaintiffs   land,    where    it   did   not   appear    that 

!  he   resided    near    the    land   or   that   he   was   a    stockman    or   a    farmer,    or 

knew  the  market  value  of  land  In  that  vicinity,  or  was  qualified  in  any 
way  to  Judge  of  the  inconvenienced  that  would  result  to  plaintiff  beyond 
those  specified  In  the  affidavit. — Elliott  v.    M'allowa  County,   236. 

Evidence — Parol  Evidence — Varying  Terms  of  Written  Instrument. 

19.  Under  Section  704,  B.  &  C.  Comp.,  providing  that  when  the  terms 
of  an   agreement   have   been   reduced   to   writing,   no   evidence   other   than 

6ig.    21 
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the  contents  of  the  writing  as  to  the  terms  of  the  agreement  Is  admissible, 
a  written  contract  may  not  be  varied  by  a  parol  agreement  entered  into 
prior  to  the  signing  of  the  writing. — Williams  v.  Mount  Hood  Ry.  d  Povcer 
Co.,   252. 

Evidence — Appeal — Erroneous    Admission    op   Eviobnce. 

20.  On  a  trial  for  assault  with  a  dangerous  weapon,  the  error.  If  any. 
In  admitting  evidence  of  a  pending  purchase  of  land  by  prosecutor  from 
accused  at  the  time  of  the  offense.  Is  not  prejudicial. — State  v,  Erick- 
8on,    262. 

Evidence — Assault  With  Dangerous  Weapon — Admissibility. 

21.  On  a  trial  for  assault  with  a  dangerous  weapon,  evidence  of  a 
pending  purchase  of  land  by  prosecutor  from  defendant  at  the  time,  and 
the  statement  of  one  of  the  defendants  that  she  would  get  prosecutor's 
money  and  the  land,  was  material  as  bearing  on  the  motives  of 
defendants. — State   v.    Erickaon,    262. 

Evidence — Assault  With   Dangerous  Weapon — Instructions. 

22.  Where  prosecutor  disarmed  defendants  and  retained  their  weapons 
as  a  matter  of  safety,  and  left  the  premises  of  defendants,  one  of  whom 
then  fired  shots  at  prosecutor  while  he  was  going  away,  a  charge  that  If 
the  shots  were  fired  at  prosecutor  wi^^ie  he  was  going  away,  and  there 
was  no  apparent  danger  of  Immediate  attack  from  him.  anything  that 
proescutor  had  done  prior  thereto  would  not  justify  the  shooting  was  not 
open  to  the  objection  that  it  deprived  defendants  of  the  right  to  retake 
their  weapons,  and  use  force  enough  for  that  purpose. — State  v.  Erick- 
aon,  262. 

Evidence — Marriage. 

23.  Testimony  referring  to  defendant  and  co-defendant  as  "Mr.  and 
Mrs.  E.."  and  to  co-defendant  as  "Mrs.  E.."  does  not  establish  the  relation 
of  husband  and  wife ;  and  hence  the  court  on  appeal  will  not  reverse  a 
conviction  on  the  ground  that  the  female  defendant  was  deprived  of  the 
prima  facie  presumption  that  a  wife,  acting  with  her  husband,  acts  by 
coercion    and   without    guilty    intent. — State   v.    Erickaon,    262. 

Evidence — Description    of    Property    in    Replevin. 

24.  Where,  In  claim  and  delivery  for  sheep,  the  complaint  described 
them  with  reasonable  certainty,  and  plaintiff's  testimony  as  to  the  Identity 
of  the  sheep  demanded  corresponded  with  the  complaint,  additional  evi- 
dence that  the  sheep  had  been  marked  with  paint  and  that  in  defendant's 
sacks  of  fleeces  taken  from  yearling  sheep,  fleeces  were  discovered 
bearing  similar  color  marks,  was  admissible  as  tending  further  to  identify 
the    property. — Fox   v.    Tift,    268. 

EJvidence — Undue    Influence — Fraud. 

25.  Where  the  evidence  dicsloses  that  the  grantor  at  the  time  of 
executing  the  deed  to  the  defendant,  was  old,  sick  from  an  incurable 
disease,  broken  In  mind  and  body  from  the  use  of  stimulants,  and  the 
difficulty  that  he  labored  under  to  understand  the  English  language,  the 
secrecy  with  which  the  transaction  was  conducted,  together  with  th» 
undue  haste  in  recording  the  deed  after  the  death  and  prior  of  the  burial 
of  the  grantor,  held  sufficient  to  establish  Ihat  the  daugh  fr  took  a  fraud- 
ulent advantage  of  her  father's  age  and  weakness  of  mind  to  secure  the 
deed,    and   the   same  will   be   set   aside. — Wolf  v.    Harria,   276. 

Evidence — Burden   of   Proof   as  to  Voluntary   Act   of  Grantor   in 
Deed. 

26.  Considering  the  relation  of  the  parties,  the  frequently  expressed 
intention  of  deceased  to  provide  fairly  for  his  other  relatives,  the  fact 
that  he  had  already  made  a  will  to  effectuate  that  Intention,  the  unrea- 
sonableness and  Injusticf^  of  the  conveyance,  the  mental  and  physical 
weakness  of  the  deceased  and  the  secrecy  observed  concerning  the  trans- 
action, the  burdrn  of  proof  was  upon  the  grantee  to  establish  by  clear 
testlmonv  that  the  deed  In  question  was  the  voluntary  act  of  the  grantor. 
—Wolf   V.    Ilapris.    276. 

Evidence — Sufficiency — Estoppel — Equitable    Estoppel. 

27.  The  doctrine  that  an  owner  of  land  may  by  an  act  in  pais  preclude 
himself  from  asserting  his  legal  title  can  only  be  applied  on  the  disclosure 
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of  clear  and  satisfactory  grounds  of  Justice  and  equity,  and  the  evidence 
establishing  the  alleged  estoppel  must  be  clear  and  satisfactory. — 
Vrquhart  v.  Belloni,  314. 

EviDBNCB — Equitable    Estoppbl — Misrbprbsbntatign — Intent. 

28.  Evidence  held  not  to  show  that  a  purchaser's  misunderstanding  as 
to  the  amount  of  land  to  be  conveyed  was  due  to  any  intentional  mis- 
representation on  the  part  of  the  vendor. — Urquhart  v.  Belloni,  314. 

Evidence — Presumptions — Corporate   Acts. 

29.  Where  a  corporation  sells  property  at  public  sale,  it  must  be 
assumed  that  the  reasonable  value  thereof  was  obtained  by  the  officers 
of  the  corporation. — Ready  v.    United  Rys.   Co.,   325. 

EiVmENCE — Fraud — Action — Sufpicibnct   of    Evidence. 

30.  In  an  action  for  damages  by  defendant's  false  misrepresentations 
as  to  the  location  of  a  tract  upon  which  he  had  plaintiff  locate  as  a 
timber  and  stone  claim,  evidence  held  to  sustain  a  verdict  for  plaintiff, 
so  that  a  nonsuit  was  properly  denied. — Morrison  v.  Gardner,  438. 

Evidence,  Admission   of — Demonstrative  Evidbnck. 

31.  In  a  prosecution  for  homicide,  evidence  that  a  pistol  was  dis- 
covered on  the  floor  wTiere  the  defendant  was  arrested,  was  properly 
admitted  in  evidence,  though  it  was  in  no  way  connected  with  the 
shooting   itself. — State  v.   Lem    Woon,   482. 

ETvidence — Relevancy. 

32.  Defendant  was  present  at  a  shooting  in  company  with  G.,  when 
they  with  another  Chinaman  were  engaged  in  a  felonious  assault  with 
firearms  on  deceased.  Defendant  and  G.  fled  together  to  the  same  build- 
ing where  they  were  arrested,  and  a  pistol  which  apparently  had  been 
recently  discharged  and  reloaded  was  discovered  In  the  same  closet 
where  G.  had  been  concealed  under  circumstances  indicating  that  it 
was  one  of  the  pitsols  used  by  the  conspirators  in  perpetrating  the 
murder.  Held,  that  such  pistol  was  admissible  not  only  as  an  Incident 
of  the  arrest,  but  also  as  one  of  the  circumstances  showing  a  criminal 
conspiracy    to    murder    deceased. — State    v.    Lem    Woon,    482. 

Evidence — Characteristic    of    Race — Chinese. 

33.  In  a  prosecution  for  murder,  all  the  parties  being  Chinamen,  In 
which  there  was  evidence  tending  to  show  that  the  murder  was  the 
result  of  a  feud  In  a  Tong  society,  evidence  that  it  was  a  characteristic 
of  the  Chinese  to  be  revengeful,  etc.,  as  bearing  on  the  bona  fides  of 
the  identification  of  defendant,  is  inadmissible  in  view  of  Sections  695, 
722,  B.  &  C.  Comp.,  providing  that  all  competent  persons  may  be 
witnesses,  and  that  a  witness  is  presumed  to  speak  the  truth,  since  It 
could  not  be   applied  to   the   Individual. — State  v.   Lem    Woon,   482. 

Evidence — Conspiracy. 

34.  Where  it  was  claimed  that  defendant  and  two  others  were  involved 
in  a  conspiracy  to  murder  deceased,  and  a  pistol  was  found  In  a  closet 
where  one  of  the  alleged  conspirators  was  concealed,  and  where  he 
was  found  when  he  and  defendant  were  arrested,  the  admission  of  such 
pistol  in  evidence  against  the  defendant  was  not  objectionable  as  evi- 
dence of  acts  and  declarations  of  a  conspirator  after  the  termination 
of   the  conspiracy. — State   v.    Lem    Woon,   482. 

Evidence  as  to  Name  of  Accused  When  Question  for  the  Jury. 

35.  Where  there  is  conflict  in  tho  evidence  as  to  the  name  of  the 
accused  and  when  the  defendant  was  identified  by  several  witnesses, 
independent  of  the  name,  as  well  as  by  the  dying  declaration  of  the 
deceased,   it  was  a   question   for   the   jury. — State  v.    Levi    Woon,   482. 

Evidence — Sufficiency. 

36.  In  an  action  against  a  railroad  construction  company  for  the  price 
of  grading  on  the  right  of  way,  evidence  held  to  show  that  plaintiffs  were 
employed  by  a  sub-contractor  under  the  construction  company,  and  not 
by    the   construction    company. — Slade   v.    Utah   Construction    Co.,    525. 

Evidence — Partnership — Death  of  Partner — Fraud  of  Survivor. 

37.  Circumstantial  evidence  in  a  suit  by  one,  as  executrix  of  a  deceased 
partner  and  as  administratrix  of  the  partnership  estate,   against   H,,    the 
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Burvivinf?  partner,  and  E.,  to  recover  the  partnership  estate,  held  sufficient 
to  overcome  the  testimony  of  defendants,  and  to  prove  fraudulent  con- 
spiracy between  defendants  In  the  transfer  to  E.  of  property,  which  the 
partnership  estate  held  under  a  conditional  sale  in  the  form  of  a  lease 
to    the    partnership. — Snyder    v.    Harrington,    541. 

EviDKNCB — Weight — Instructions. 

38.  In  an  instruction,  on  a  prosecution  for  perjury,  ihat  if  the  jury 
And  that  a  witness  gave  his  testimony  in  the  l)ellef  that  he  would 
receive  some  reward,  or  Immunity  from  further  punishment,  etc.,  then 
the  Jury  should  receive  this  testimony  with  great  caution.  Is  objectionable 
as  qualifying  the  word  "caution"  by  the  word  "great,"  thus  being  on  the 
weight  of  evidence. — State  v.  Chandler,  561. 

KvroBNCB — Rbcbption   and  Purpose  op   Evidence. 

39.  Where,  in  a  prosecution  for  homicide,  there  was  no  competent 
evidence  tending  to  show  self-defense,  but  an  impeaching  witness  testified 
that  the  state's  witness  said  that  the  decedent  had  kicked  the  defendant, 
it  was  proper  for  the  court  to  call  the  Jury's  attention  to  the  purpose  of 
such  evidence  in  stating  that  self-defense  was  not  in  issue. — State  v. 
Mack,  565. 

Evidence — Record — Scope  of  Review. 

40.  Even  when  the  evidence  is  In  the  record  it  is  not  for  the  purpose 
of  reviewing  the  findings  of  fact,  but  from  which  to  determine  th«»  merits 
of  a  motion  for  a  nonsuit  or  for  an  instructed  verdict. — Darling  v.  Miles, 
593. 

Evidence — Ad  m  issions — Pleadings. 

41.  A  cross-bill  is  admissible  to  show  any  admissions  of  fact  made 
therein  by  the  defendant  against  his  interests  and  relevant  to  the  issues. 
— Darling  v.   Miles,  593. 

EXCEPTIONS,  BILL  OF. 

See  Bill  of  Exceptions. 

EXECITTION. 

Execution — Sale — Creditor  as   Purchaser. 

1.  Section  205,  B.  &  C.  Comp.,  provides  that  a  judgment  shall  be  a 
lien  from  the  date  of  docketing  upon  the  real  property  of  the  defendant. 
Section  302,  relating  to  the  levy  of  an  attachment,  made  applicable  to 
executions  by  Section  283.  provides  that  from  the  date  of  an  attachment 
plaintlflT,  as  against  third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration.  Held,  that  the  lien  of  a  Judgment 
only  attaches  to  real  property  of  the  defendant,  and  only  applies  to 
his  actual  Interest  in  the  property ;  and  hence  under  Sections  283  and  302 
the  execution  levy  places  the  Judgment  creditor  In  the  position  of  a 
bona  fide  purchaser  for  value  only  In  case  the  levy  Is  made  without 
notice  of  an  outstanding  equity  or  title ;  the  creditor  being  chargeable 
with  notice  of  all  the  etiuities  appearing  of  record. — Smith  v.  Farmers  rf 
Merchants    Nat.    Bank,    82. 

Execution — Enforcement. 

2.  Under  the  statutes  authorizing  courts  of  equity  to  Issue  executions, 
a  decree,  to  be  enforcoble  by  execution,  must  contain  the  positive 
const! tutents  of  a  Judgment  at  common  law,  and  direct  the  payment  of 
a  sum  of  money  by  one  party  to  another. — DeVall  v.  DeVall,   128. 

EXECUTOBS   AND    ABHINISTBATOBS. 

Executors  and  Administrators  —  Removal  of  Administrator  — 
Grounds. 

1.  The  court  in  proceedings  to  remove  an  administrator  for  misappro- 
priation of  the  assets  will  not  determine  the  truth  of  the  charge,  but 
where  the  evidence  tends  to  show  that  the  charge  mav  be  true,  and 
where  the  circumstances  show  that  some  person  should  be  in  charge 
for  whose  Interest  it  will  be  to  cause  the  charge  to  be  thoroughly  Inves- 
tigated,   the    court    will    remove    the    administrator,    especially    where    he 
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had  been  Interested  as  a  tenant  in  common  with  decedent  and  was 
charged  with  wrongr^ully  appropriating  part  of  the  property  held  In 
common. — Bean    v.    Pettengill,    22. 

Executors  and  Administrators — Property  of  Deceased — Possession 
AND    Control. 

2.  Section  1147,  B.  &  C.  Comp.,  provides  that  an  executor  or  adminis- 
trator is  entitled  to  the  possession  and  control  of  property  of  deceased 
until  the  administration  Is  completed  or  it  is  surrendered  to  the  heirs 
and  devisees  by  order  of  the  court  or  Judge  thereof,  that  during  the 
time  it  is  in  the  possession  of  the  executor  or  administrator,  it  is  his 
duty  to  keep  it  in  repair  or  from  loss  or  decay  as  far  as  possible. 
Held,  that  the  legal  title  to  money  received  by  an  administrator  in  the 
course  of  administration  is  vc'sted  In  him  to  enable  him  to  pay  the 
expenses  of  the  administration,  to  liquidate  claims  against  the  estate, 
and  to  deliver  the  remainder,  if  any,  together  with  other  assets,  to  the 
heirs. — Thoraen  v.   Hooper,   75. 

EJXECUTORS   AND   ADMINISTRATORS PAYMENT   OP   CLAIMS OVERPAYMENT. 

3.  At  common  law  a  creditor  who  had  received  more  than  a  pro  rata 
share  of  intestate's  estate  cannot  be  compelled  to  refund  any  part  of  it, 
but  now,  whenever  such  creditor  obtains  from  a  personal  representative 
of  decedent's  estate  under  a  mistake  of  fact,  a  sum  of  money  on  account 
of  his  demand,  which  in  equity  and  in  good  conscience  he  ought  not  to 
retain,  it  may  be  recovered  in  an  action  for  that  purpose. — Thorsen  v. 
Hooper,  75. 

Executors   and   Administrators — Payment   of   Claims — Mistake   op 
Fact  at   Law. 

4.  An  administrator  having  been  garnished  in  a  suit  in  which  the 
attorney  for  the  estate  represented  the  creditor,  Judgment  was  recovered 
in  favor  of  the  creditor,  on  which  an  execution  was  issued  and  placed 
in  the  hands  of  a  sheriff  for  service,  who  notified  the  administrator 
that  he  had  an  order  from  the  county  court  directing  payment  out  of 
the  funds  of  the  estate.  The  administrator  thereupon  consulted  the 
attorney  for  the  estate  without  knowledge  that  he  also  represented  the 
creditor  and  was  advised  to  pay  the  money,  which  he  did.  No  such 
order  had  been  in  fact  issued  by  the  county  court,  and  the  attempt 
by  garnishment,  in  the  absence  of  a  statute  authorizing  it  to  hold  the 
administrator  and  subject  the  assets  In  his  hands  to  the  debt,  was  invalid. 
Held,  that  the  administrator  under  such  circumstances  paid  the  money 
under  a  mistake  of  fact,  and  was  entitled  to  recover  it ;  but  if  the 
attorney  acted  in  good  faith  when  he  advised  the  administrator  that 
such  an  order,  if  Issued,  was  valid  and  should  be  complied  with,  the 
money  was  then  paid  under  a  mistake  of  law,  and  was  not  recoverable. 
— Thorsen   v.    Hooper,    75. 

Executors    and    Administrators — ^Trusts — Following    Trust    Prop- 
erty— Application   op   Rule   to   Administrator. 

5.  An  administrator,  while  not  a  trustee  In  a  strict  sense,  in  the 
administration  of  an  Intestate's  estate,  exercises  a  statutory  power 
pursuant  to  orders  of  the  probate  court,  and  occupies  a  fiduciary  relation 
as  a  quasi  trustee,  so  that,  if  he  misapplies  assets,  the  creditors  and 
heirs  are  not  bound  to  sue  on  his  undertaking,  but  may  pursue  the  fund 
If  they   can    trace  and   Identify   It. — Thorsen  v.   Hooper,   75. 

EXEMPTIONS. 

Exemptions— ^^TATUTES. 

1.  Where  a  statute  exempts  a  homestead  from  sale  under  execution, 
a  Judgment  obtained  against  a  homestead  debtor  after  the  acquisition 
of  the  homestead  right,  will  not  create  such  a  Hen  on  the  homestead  as 
can  be  enforced,  while  it  retains  its  homestead  character  in  the  hands 
of  the  debtor. — Hansen  v.  Jones,  416. 

Exemptions — Statutes. 

2.  Section  221,  B.  &  C.  Comp..  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  Judicial  sale  for  the  satisfaction  of  any 
liability  subsequently  contracted,  etc.,  creates  a  personal  right  of  exemp- 
tion to  be  claimed  as  required  by  Section  224.  when  an  oflUcer  levies  on 
the  homestead,  and  the  right  does  not  exist  ipso  facto,  but  only  when 
claimed   as   a  homestead   on   a   levy   being  made. — Hansen   v.   Jones,   416. 
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ExBMPTioNs — Statutes. 

3.  Section  221,  B.  &  C.  Comp.,  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  judicial  sale  for  the  satisfaction  of  any 
liability  subsequently  contracted  or  for  the  satisfaction  of  any  Judgment 
subsequently  obtained  on  such  debt,  creates  an  exemption  from  Judicial 
sale  only,  and  not  trom  the  lien  of  a  Judgment  created  by  Section  205, 
providing  that  from  the  date  of  docketing  a  Judgment  or  the  transcript 
thereof  it  shall  be  a  lien  on  all  the  real  property  of  defendant,  nor  from 
a  levy  of  an  execution  on  the  Judgment,  and  a  Judgment  becomes  a  lien 
on  the  homestead,  which  lien  cannot  be  enforced  while  the  land  is  so 
held,  and  where  the  debtor  conveys  the  property  the  homestead  right 
ceases,  and  his  grantee  takes  title  freed  from  the  homestead  right,  but 
subject  to  the  Judgment  lien  which  from  the  time  of  the  conveyance  is  a 
superior  right. — Hanaen  v.  Jones,  416. 

EXSMPTIONB HOMBSTBAD. 

4.  A  Judgment  debtor,  after  the  filing  of  the  transcript  of  the  Judg- 
ment, and  before  the  levy  of  execution,  conveyed  his  homestead  by 
warranty  deed  for  a  recited  consideration  paid.  Afier  the  levy  the 
grantee  by  a  similar  deed  re-conveyed  the  land  to  the  debtor.  Held, 
that  the  debtor,  not  being  the  owner  of  the  homestead  at  the  time  of 
the  levy  of  the  execution,  could  not  then  or  thereafter  assert  the  right 
of  a  hometsead  subsequently  acquired  as  superior  to  the  lien  of  the 
Judgment. — Hansen   v.    Jones,    416. 

FENCES. 

Fbncbs — Railroads — Killing   Stock — Right   op   Wat. 

That  a  right  of  way  deed  provides  for  an  open  crossing  does  not 
release  a  railroad  company  from  its  statutory  duty  to  fence  the  tracks 
except  at  the  crossing,  so  as  to  relieve  it  from  liability  for  stock  killed : 
and  a  provision  in  such  deed  requiring  the  railroad  to  construct  three 
wagon  crossings  over  its  tracks  and  two  cattle  crossings  under  or  over 
its  tracks,  contemplated  open  crossings,  so  as  not  to  waive  the  company's 
duty  to  enclose  the  track  by  a  lawful  fence. — Dibblee  v.  Astoria  d 
Columbia  River   R.   R.   Co.,   428. 

FIKBINQS  OF  FACT. 

Findings — Sufpicibnct. 

1.  Findings  of  fact  by  the  court  must  Include  all  the  material  Issues, 
though,  where  it  adopts  the  theory  of  one  of  the  parties  antagonistic  to 
the  theory  of  the  adverse  party,  a  statement  of  all  the  facts  involved 
is  not   always  essential. — Henderson   v.   Reynolds,   186. 

Findings — Sufficiency. 

2.  Where,  in  an  action  for  services  in  effecting  a  sale,  the  answer 
admitted  the  performance  of  the  services  and  alleged  an  accounting  and 
settlement  and  payment  of  the  sum  agreed  to  be  due  plalntlfT,  and  the 
reply  denied  the  allegation,  a  finding  that  defendant  was  indebted  to 
plaintiff  in  the  sum  sued  on  was  only  a  conclusion  of  law  and  did  not 
dispose  of   the  issues. — Henderson   v.   Reynolds,   186. 

FINDINGS  OF   COUBT   IN   QENEBAL. 

See    Trial. 

See  Appeal  and  Error. 

FOBECLOSITBE. 

FORECLOSURB RiGHT     OF     REDEMPTION. 

A  payment  to  the  State,  foreclosing  a  mortgage  securing  a  loan 
made  by  the  State  Board  of  Land  Commissioners,  of  the  amount  due 
under  the  decree,  made  at  any  time  within  four  months  of  the  confirma- 
tion of  the  foreclosure  sale,  removes  the  equitable  title  of  the  State  and 
it  falls  into  the  legal  title. — Urquhart  v.  Belloni.  314. 

FpBMEB   JEOPABBY. 

Plea   of   Former   Jeopardy — See   Criminal   Law,    19,    23,    24. 
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FRANCHISE. 

Franchise — Public    Supply — Power   of   Municipality. 

1.  Even  in  the  absence  of  statutory  power,  a  municipality,  as  an  inci- 
dent to  its  organization,  iias  the  right  to  give  a  franchise  for  the  purpose 
of  supplying  itself  with  water. — City  of  Joseph  v.  Joseph  ^ater  Works 
Co.,   586. 

Franchise — Power  to   Grant — Waterworks. 

2.  Under  the  express  provisions  of  Section  2711,  B.  &  C.  Comp.,  part 
of  the  statute  providing  for  the  organization  of  cities  i>assed  in  1893 
(Laws  1893,  p.  119),  a  city  may  grant  a  franchise  to  a  water  company 
to  supply  the  town,  and  Section  2692  makes  the  provision  apply  to 
charters  previously  granted. — City  of  Joseph  v.  Joseph  Water  Works  Co., 
586. 

Franchise — ^Use    of    Public    Place — Duration    of    Grant. 

3.  A  municipality  has  no  authority  to  grant  a  perpetual  utility  fran- 
chise.— City   of   Joseph   v.   Joseph    Water    Works   Co.,    586. 

Franchise — Use  of  Public  Place — Construction. 

4.  Where  a  municipality  granted  a  water  company  in  one  section  of 
its  franchise  unlimited  rights  to  lay  pipes,  etc..  and  in  another  section 
limited  this  right  to  15  years,  the  limitation  will  be  upheld,  for  a 
municipality  has  not  a  right  to  grant  a  perpetual  utilliy  franchise  and 
will  not  be  presumed  to  have  intended  to  do  so,  and  another  construction 
would  render  the  latter  section  meaningless. — City  of  Joseph  v.  Joseph 
Water    Works   Co.,   586. 

Franchise — Use   of    Public    Place — Rules   of    Construction. 

5.  Where  the  terms  of  a  franchise  are  doubtful,  they  should  be  con- 
strued most  strongly  against  the  grantee ;  what  Is  not  unequivocally 
granted  being  withheld,  and  nothing  passing  by  implication  save  what  Is 
necessary  to  effect  the  obvious  intent  of  the  grant. — Ci!y  of  Joseph  v. 
Joseph  Water  Works  Co.,  586. 

FBAITD. 

Fraud — Licenses — Revocation — Estoppel. 

1.  The  licensor's  attempted  revocation  of  the  express  license,  which 
has  been  executed  by  expenditures  in  permanent  Improvements  by  the 
licensee  to  the  knowledge  of  the  licensor,  is  a  fraud,  against  which  equity 
will   relieve  by  estoppel. — Shaw   v.   Proffitt,   192. 

Fraud — Evidence — Undve    Influence. 

2.  Where  the  evidence  discloses  that  the  grantor  at  the  time  of 
executing  the  deed  to  the  defendant,  was  old.  sick  from  an  Incurable 
disease,  broken  in  mind  and  body  from  the  use  of  stimulants,  and  the 
difficulty  that  he  labored  under  to  understand  the  English  language, 
the  secrecy  with  which  the  transaction  was  conducted,  together  with 
the  undue  haste  in  recording  the  deed  after  the  death  and  prior  to 
tne  burial  of  the  grantor,  held  sufficient  to  establish  that  the  daughter 
took  a  fraudulent  advantage  of  her  father's  age  and  weakness  of  mind 
to  secure  the  deed,  and  the  same  will  be  set  aside. — Wolf  v.   Harris,   276. 

Fraud — Action — Sufficiency  of  Evidence. 

3.  In  an  action  for  damages  by  defendant's  false  misrepresentations  as 
to  the  location  of  a  tract  upon  which  he  had  plaintiff  locate  as  a  timber 
and  stone  claim,  evidence  held  to  sustain  a  verdict  for  plaintiff,  so  that 
a   nonsuit   was    properly    denied. — Morrison   v.    Gardner,    4  38. 

FBAUB,  STATUTE  OF. 

l^'RAUDS.  Statute  of — Sufficiency  of  Writing — Option  to  Purchase. 

An  option  to  purchase,  being  in  writing,  was  sufficient  as  against  the 
grantor  to  take  the  agreement  constituted  by  Its  acceptance  out  of  the 
statute,  though  the  acceptance  was  not  written. — Friendly  v.  Elwert,  599. 

HABEAS    GOKPdS. 

Habeas   Corpus — Return — Time   to   Make. 

1.  Under   Sections   631,    640,    B.   &  C.    Comp.,   authorizing  the  court   in 
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habeas  corpus  to  inquire  Into  the  cause  of  imprisonment,  and  providing 
tliat  the  return  to  the  writ  may  be  controverted,  a  return  to  a  writ, 
made  after  the  date  specified  in  the  writ  directing  a  return,  and  after 
the  filing  of  a  motion  to  discharge  petitioner,  may  be  considered,  and 
where  the  return  discloses  a  good  cause  for  the  prisoner's  detention  the 
court  may  remand  him  to  custody. — Isakson  v.  Stevens,  57. 

Habeas  Corpus^ — Jurisdiction  op  Circuit  and  County  Courts. 

2.  The  Constitution  of  Oregon,  Article  VIII,  Section  2,  as  amended 
in  1910,  provides  that  the  courts,  jurisdiction  and  Judicial  system,  except 
so  far  as  expressly  changed  by  the  amendment,  shall  remain  as  at 
present  constituted,  until  otherwise  provided  by  law,  but  that  the  Supreme 
Court  may  in  its  own  discretion  take  original  jurisdiction  m  habeas 
corpus  proceedings.  Section  5  provides  that  no  person  shall  be  charged 
In  any  circuit  court  with  the  commission  of  any  crime  or  misdemeanor 
defined  or  made  punishable  by  any  of  the  laws,  except  upon  indictment. 
Held,  that  while  original  jurisdiction  Is  given  to  the  Supreme  Court  in 
habeas  corpus  proceedings,  to  be  exercised  In  its  discretion,  the  authority 
of  the  circuit  and  county  courts  in  that  respect  Is  not  taken  away  or 
abridged. — Ex  parte  Jerman,   387. 

Habsas   Corpus — Original  Jurisdiction   of  Suprbmb  Court — Nature 
— "Discretion." 

3.  The  Constitution  of  Oregon,  Article  VIII,  Section  2.  as  amended 
In  1910,  provides  that  the  Supreme  Court  may  in  its  own  discretion  take 
original  jurisdiction  in  habeas  corpus  proceedings.  Held,  that  it  was 
the  intent  to  allow  the  court  the  widest  latitude  consistent  with  law 
and  Justice  in  determining  whether  it  will  act  in  any  given  case,  "dis- 
cretion" not  meaning  absolute  or  arbitrary  power  when  vested  in  an 
ofllcer  and  meaning  when  vested  in  a  court  the  exercising  of  the  best 
of  the  court's  judgment  upon  the  occasion  that  calls  for  it,  and  the 
section  does  not  thrust  upon  the  Supreme  Court  the  burden  of  hearing 
and  deciding  in  the  first  instance  every  application  for  habeas  corpus 
which  might  be  presented  to  it.  but  before  taking  jurisdiction  the  court 
should  consider  the  condition  of  its  business,  the  hardships  of  petitioner 
incident  to  a  denial  of  the  writ,  and  whether  he  has  any  plain,  speedy, 
and  adequate  remedy  in  the  circuit  court,  and  a  remedy  by  appeal,  and 
where  the  court's  docket  is  greatly  congested,  so  that  If  Jurisdiction 
were  taken  other  criminal  cases  equally  meritorious,  some  involving  the 
question  of  life  and  death,  and  nearly  all  involving  the  present  imprison- 
ment of  the  parties  concerned,  would  have  to  be  postponed,  the  court 
will  refuse  to  take  jurisdiction'  of  a  petition  for  habeas  corpus  by  persons 
who  have  appeared  in  court  and  pleaded  guilty  to  an  offense,  craving 
immediate  sentence,  on  the  ground  that  the  clerk  in  entering  the  judg- 
ment failed  to  recite  therein  the  crime  for  which  they  were  sentenced, 
as  expressly  required  by  Section  1444,  B.  ft  C.  Comp. ;  they  having 
adequate  remedy  by  application  to  the  court  to  require  the  clerk  to 
correct  the  judgment  entry,  by  appeal  to  the  Supreme  Court,  and  by 
application  for  habeas  corpus  in  the  circuit  court. — Ex  parte  Jt^man,  387. 

Habeas  Corpus — Original  Jurisdicfion. 

4.  Regardless  of  the  rights  of  a  petitioner  to  apply  to  the  lower  court 
for  a  writ  of  habeas  corpus,  appellate  courts  refuse  original  Jurisdiction 
in  such  procectdings  only  where  It  appears  that  civil  rights  are  concerned. 
Per  Mr.   Justice   Kino,  dissenting. — Ex  parte  Jervian,    387. 

Habeas  Corpus — Record. 

5.  The  question  as  to  whether  a  writ  of  Jiabeas  corpus  should  Issue 
must  be  determined  from  tlie  record  presented.  Per  Mr.  Justice  Kino, 
dissenting. — Ex  parte  Jerman,   387. 

Habeas  Corpus — Record. 

6.  In  habeas  corpus  proceedings  In  the  Supreme  Court  It  cannoi  be 
presumed  that  proceedings  in  the  lower  court,  upon  >vhlch  a  judgment 
void  upon  its  face  was  entered,  were  regular,  and  that  an  error  occurred 
through  the  inadvertence  or  misprision  of  the  clerk  in  entering  the  judg- 
ment.     Per  Mr.  Justice  King,  dissenting. — Ex  parte  Jerman,  387. 

Habeas    Corpus — Original    Jurisdiction    of    Supreme    Court — Con- 
struction  OF  Constitution. 

7.  The  Constitution  of  Oregon,  Article  VIII.  Section  2,  as  amended 
in    1910,    provides   that    the    Supreme   Court    may,    in    its   own    discretion. 
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take  orisrinal  Jurisdiction,  In  habeas  corpus  proceedingrs.  Held,  that  the 
amendment  was  intended  to  reach  the  cases  of  persons  unlawfully  held 
in  custody,  so  as  to  avoid  the  delays  incident  to  an  appeal  from  the 
county  and  circuit  courts  to  the  Supreme  Court,  and  the  provisions  making 
it  discretionary  with  the  Supreme  Court  whether  they  should  take  juris- 
diction was  intended  to  be  exercised  in  cases  more  civil  than  criminal 
in  nature,  such  as  controversies  between  divorced  parents  over  the  custody 
of  children,  and  instances  requiring  possibly  an  examination  of  witnesses, 
and  not  to  cases  where  ihe  record  shows  a  restraint  of  petitioner  under 
a  void  judgment.  Per  Mr.  Justice  Kino,  dissenting. — Ex  parte  Jertnan, 
387. 

HARMLESS  EBBOB. 

Harmless  Ehror — Admission  of  Evidbnch — Party   Not   Entitled  to 
Succeed. 

1.  If  the  jury  could  not  have  properly  rendered  any  other  verdict 
in  any  event,  error  in  the  admission  of  evidence,  or  in  instructions,  was 
harmless. — Longfellow    v.    Huffman,    338. 

Harmless  Error — Admission  of  Evidence. 

2.  Any  error  in  admitting  evidence  for  plaintiff  was  rendered  harm- 
less by  defendant's  subsequent  testimony,  without  objection,  to  the  same 
eflfect. — Dibblee  v.  Astoria  <$  Coluvibia  River  R.  R.   Co..  428. 

Harmless    Error — Exclusion    of    Evidence. 

3.  Error  in  sustaining  objection  to  a  question  to  an  expert,  as  to 
whether  defendant  was  in  possession  of  his  faculties  when  the  alleged 
crime  was  committed  was  cured  where  a  similar  question  more  fuliv 
stated   was  answered    by   the   witness. — State   v.   Mack,    565. 

Conduct  of  Counsel  In  Prosecution  for  Murder — See  Criminal  Law, 
30.    31,    36. 

HOMESTEAD. 

Homestead — Exemptions — Statutes. 

1.  Where  a  statute  exempts  a  homestead  from  sale  under  execution, 
a  Judgment  obtained  against  a  homestead  debtor  after  the  acquisition 
of  the  homestead  right,  will  not  create  such  a  lien  on  the  homestead  as 
can  be  enforced,  while  it  retains  its  homestead  character  in  the  hands 
of  the  debtor. — Hansen  v.   Jones,  416. 

Homestead — Statutory  Right. 

2.  The  right  to  a   homestead   is   statutory. — Hansen  v.   Jones,   416. 

Homestead — Judgment    Lien — Statutes. 

3.  Section  205,  B.  &  C.  Comp.,  providing  that  a  judgment  from  tho 
date  of  its  docketing  or  transcript  shall  be  a  lien  on  all  the  real  property 
of  defendant  within  the  county  or  counties  where  the  Judgment  is 
docketed,  or  which  he  may  subsequently  acquire  therein,  during  the  time 
that  execution  may  issue  thenon,  enacted  in  1862  prior  to  the  statute 
creating  a  homestead  exemption,  must  be  given  full  effect,  unless  the 
statute  creating  the  homestead  exemption  expressly  withdraws  a  home- 
stead from  the  operation  of  the  lien  of  a  judgment,  or  unless  the  subject- 
matter  of  the  latter  act  is  so  in  conflict  with  the  former  statute  that 
both    cannot   be   operative. — Hansen   v.    Jones,    416. 

Homestead — Exemptions — Statutes. 

4.  Section  221.  B.  &  C.  Comp..  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  judicial  sale  for  the  satisfaction  of  any 
liability  subsequently  contracted,  etc..  crtates  a  personal  right  of  exemp- 
tion to  be  claimed  as  required  by  Section  224,  wlien  an  officer  levies  on 
the  homestead,  and  the  right  dors  not  exist  ipso  facto,  but  only  whon 
claimed   as   a   homestead   on   a    levy   being  made. — Hansen   v.   Jones,   416. 

Ho  M  BSTEA  D Ex  R  M  PT  If-NS STATUTES . 

5.  Section  221,  B.  &  C.  Comp..  providing  that  the  homestead  of  any 
family  shall  be  exempt  from  judicial  saU-  for  lli<'  satisfaction  of  any 
liability  subsequently  contracted  or  for   the  satisfaction  of  any   judgment 
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subsequently  obtained  on  such  debt,  creates  an  exemption  from  Judicial 
sale  only,  and  not  from  the  lien  of  a  Judgment  created  by  Section  205, 
providing  that  from  the  date  of  docketing  a  Judgment  or  the  transcript 
thereof  it  shall  be  a  lien  on  all  the  real  property  of  defendant,  nor  from 
a  levy  of  an  execution  on  the  judgment,  and  a  judgment  becomes  a  lien 
on  the  homestead,  which  lien  cannot  be  enforced  while  the  land  is  so 
held,  and  where  the  debtor  conveys  the  property  the  homestead  right 
ceases,  and  his  grantee  takes  title  freed  from  the  homestead  right,  but 
subject  to  the  judgment  lien  which  from  the  time  of  the  conveyance  is  a 
superior    right. — Hansen    v.    Jones,    416. 

Homestead — Exemptions. 

6.  A.  judgment  debtor,  after  the  flUng  of  the  transcript  of  the  judg- 
ment, and  b«*fore  the  hn'y  of  execution,  conveyed  his  homestead  by 
warranty  deed  for  a  recited  consideration  paid.  After  the  levy  the 
grantee  by  a  similar  deed  re-conveyed  the  land  to  the  debtor.  Held, 
that  the  debtor,  not  being  the  owner  of  the  homestead  at  the  time  of 
the  levy  of  the  execution,  could  not  then  or  thereafter  assert  the  right 
of  a  homestead  subsequently  acquired  as  superior  to  the  lien  of  the 
judgment. — Hansen   v.   Jones,    416. 

HOMICIDE. 

Homicide — Evidence — Threats    by    Accused. 

1.  Evidence  of  threats  made  by  accused  against  the  person  whom 
he  subsequently  killed  may  be  introduced  to  show  deliberation  or  malice, 
and  threats  against  a  particular  class  of  persons  are  admissible  in  a 
prosecution  for  killing  a  member  of  that  particular  class,  but  In  a 
prosecution  for  killing  a  policeman  who  had  arrested  accused  a  statement 
that  accused  said  in  talking  of  the  arrest  of  another  person  that,  "If 
they  arrested  me  like  that  fellow  was  arrested.  I  would  shoot  them." 
is  inadmissible,  as  being  too  remote ;  no  showing  being  made  of  the 
circumstances  attending  the  arrest  about  which  the  remark  was  made. 
— State   V.    Meyers,   50. 

Homicide — Arrest   Without   Authority — Resistance. 

2.  Where  an  arrest  is  made  by  a  known  officer  without  authority 
and  nothing  is  to  be  reasonably  apprehended  beyond  a  mere  temporary 
detention  in  Jail,  resistance  cannot  be  carried  to  the  extent  of  taking  life. 
— State  V.   Meyers,   50. 

Ho.MiciDE — Evidence — Question  for  Jury. 

3.  Evidence  In  a  prosecution  for  murder  held  not  to  warrant  the 
court  in  assuming  that  the  arrest  of  accused  just  prior  to  the  killing 
had  the  eff«  ct  of  exciting  In  his  mind  a  sudden  heat  of  passion  such  as  to 
make  the  desire  to  kill  Irresistible,  but  the  question  was  for  the  jury. 
— Sf  ate  V.   Meyers,   50. 

Homicide- -Appeal  and   E*rror. 

4.  Where,  in  a  prosecution  for  murder,  the  Jury  bring  In  a  verdict 
of  murder  in  the  second  degree,  error  of  the  court  In  refusing  to  take 
from  the  Jury  the  question  of  murder  in  the  first  degree  held  harmless. 
— 8' ate  V.    Meyers,    '0. 

Homicide-  -F3v:dence    as    to    Name    o.t    Accused — Question    for    the 
Jury. 

5.  Whfre  there  is  a  conflict  in  the  evidence  as  to  the  name  of  the 
accused  and  when  the  defendant  was  Identified  by  several  witnesses. 
Independent  of  the  name,  as  well  as  by  the  dying  declaration  of  the 
deceased,  it  was  a  question   for  the  jury. — State  v.   Lem    IVoon,   482. 

Homicide — Evidence — Characteristic  cf  Race — Chinese. 

6.  In  a  prosecution  for  niurdt  r,  all  the  parties  being  Chinamen,  in 
which  there  was  evidence  tejiding  to  show  that  the  murder  was  the  result 
of  a  fu*Hl  in  a  Tonp  society,  evid«  nee  that  It  was  a  characteristic  of  the 
Chinese  to  be  revengeful,  etc.,  as  bearing  on  the  bona  fides  of  the  identifi- 
cation of  defendant.  Is  inadmissible  in  view  of  Sections  695,  722,  B.  Sk  C. 
Comp..  providing  thai  all  competent  persons  may  be  witnesses,  and  that 
a  witne.s.s  is  presumed  to  sp^ak  the  truth,  since  It  could  not  be  applied 
to   the   individual. — State  v.    Lem    Woon,   482. 
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Homicide — Evidence — Relevancy. 

7.  Defendant  was  present  at  a  shooting  In  company  with  G.,  when 
they  with  another  Chinaman  were  engaged  In  a  felonious  assault  with 
firearms  on  deceased.  Defendant  and  G.  fled  together  to  the  same  build- 
ing where  they  were  arrested,  and  a  pistol  wlilch  apparently  had  been 
recently  discharged  and  reloaded  was  discovered  In  the  same  closet  where 
G.  had  been  concealed  under  circumstances  indicating  thai  It  was  one  of 
the  pistols  used  by  the  conspirators  in  perpetrating  the  murder.  Held, 
that  such  pistol  was  admissible  not  only  as  an  incident  of  the  arrest,  but 
also  as  one  of  the  circumstances  showing  a  criminal  conspiracy  to  murder 
deceased. — State  v.    Lem    tVoon,   482. 

Homicide — Evidence — Dying  Declarations — Religious   Belief. 

8.  Willie  testimony  as  to  dying  declarations  of  deceased  is  admissible 
to  show  motive  for  false  statements,  a  religious  l)elief  or  the  want  thereof, 
or  lack  of  confidence  in  future  rewards  or  punishment,  is  not  an  element 
bearing  on  the  credibility  or  weight  of  such  declarations,  and  hence  the 
court  properly  refused  to  charge  that  the  jury  could  consider,  as  affecting 
the  credibility  of  the  declarant,  that  ho  did  not  believe  in  future  rewards 
or  punishment  at  the  time  he  made  such  declarations. — State  v.  Yee 
Oueng,   509. 

Homicide — Trial — Issues — Self- Defense. 

9.  Under  plea  of  not  guilty,  defendant  might  show  a  killing  in  self- 
defense. — State  v.   Mack,   565. 

Homicide  —  Instructions   —  Self-Dbfbnsb  —  Evidence  Requiring 
Instruction. 

10.  In  a  prosecution  for  homicide,  a  witness  testified  that  he  witnessed 
the  shooting,  and  his  testimony  did  not  show  any  attack  by  decedent,  and 
an  Impeaching  witness  testified  that  he  reached  the  scene  of  the  homicide 
soon  after  the  shot  was  fired  and  asked  the  eyewitness  who  shot  decedent, 
and  the  eyewitness  said  he  "thought  it  was  a  hobo;  that  decedent  kicked 
him — kicked  him  out — and  the  party  shot  decedent."  Another  witness 
testified  that  defendant  told  him  that  he  shot  decedent  because  decedent 
kicked  him  out.  Held,  that  the  first  being  hearsay,  admitted  for  impeach- 
ment, and  the  confession  not  being  evidence  to  prove  other  facts,  and  there 
being  no  other  evidence  of  self-defense.  It  was  proper  to  refuse  an  instruc- 
tion   thereon. — State   v.   Mack,   565. 

HUSBAND  AND  WIFE. 

Husband  and  Wife — Personal   Property   of  Wife. 

1.  The  personal  property  of  a  wife  belonged  to  the  husband  at 
common  law  only  after  he  had  reduced  it  to  his  possession. — Smith  v. 
Farmt*rs  d   Merchants'  Nat.   Bank,   82. 

Husband  and  Wife — Personal  Property  of  Wife — Marital  Rights 
— Waiver  by    Husband. 

2.  A  husband  may  waive  his  marital  rights  in  the  property  of  his 
wife,  either  by  express  declaration  or  by  conduct  justifying  an  inference 
that  a  waiver  was  int'mded,  such  as  recognition  by  him  that  the  property 
belongs  solely  to  the  wife,  etc. — Smith  v.  Farmers  d  Merchants  Nat. 
Bank.  82. 

Husband   and   Wife — Property   of   Wife — Subjection    to    Husband's 
Debts. 

3.  Where  real  property  purchased  in  the  name  of  a  husband  was  paid 
for  with  the  separate  money  and  earnings  of  the  wife  and  later  conveyed 
to  her  on  the  theory  that  the  original  conveyance  to  the  husband  was  a 
mistake,  it  was  not  subject  to  levy  for  payment  of  the  husband's  debts. 
— Smith  V.   Farmers  d   Merchants'   Nat.   Bank,   82. 

HusbaKd  and  Wife — Conveyances  to — Intent  of  Parties — Mistake. 

4.  Where  a  husband  furnished  the  consideration  for  a  conveyance  of 
land,  Intended  for  hlmst'lf  and  wife,  as  tenants  by  the  entirety,  the  deed 
to  the  husband  alon*-  was  not  invalidated  by  omission  of  the  wife's  name. 
— Langley  v.  KeslOr.  2S1. 

IDEM   SONANS. 

See  Names. 
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INDICTMENT. 

Indictment — Assault   with   Danqkrous  Weapon. 

An  Indictment  for  assault  with  a  dangerous  weapon,  which  alleges 
that  I  he  two  defendants  assaulted  prosecutor  with  a  rifle  by  shooting  at 
him,  the  rifle  being  held  In  the  hands  of  one  of  the  defendants,  both 
defendants  acting  together,  sufficiently  charges  a  wrongful  intent,  and  is 
good. — State   v.    Erickaon,    262. 

INITIATIVE    AND    BEFEBENDUM. 

Initiative    and   Referendum    Provisions — Municipal   Corporations — 
Republican  Form  of  Government. 

1.  Article  I  of  the  Constitution  of  Oregon,  as  amended  June  4,  1906 
(Section  la)  conferring  on  the  voters  of  a  municipality  initiative  and 
referendum  powers  as  to  their  municipal  charters  and  local  affairs.  Held, 
that  such  provisions  did  not  deprive  the  State  of  a  republican  form  of 
government,  in  violation  of  Section  4,  Article  IV,  Constitution  of  the 
United  States,  in  that  they  were  a  deprivation  of  legislative  power  to 
enact,  amend,  or  repeal  a  city  charter,  or  act  of  incorporation,  since 
the  sovereign  power  to  legislate  residing  in  the  people  may  be  exercised 
either  directly  by  the  initiative,  or  referendum,  or  Indirectly  by  the 
legislature,  without  in  any  way  endangering  the  republican  form  of 
government. — Kieman   v.    Portland.    454. 

Initiative  Measures — TitLe — Statutes. 

2.  When  an  Initiative  measure  has  a  title  afllxed.  the  title  may  be 
used  to  Identify  the  measure,  though  the  law  does  not  require  a  title. — 
Kieman  v.  Portland,  454. 

INJUNCTION. 

Injunction — Issues — Nonjoinder  of  Parties. 

1.  Where  a  lessee,  who  took  the  lease  with  the  intention  that  a  cor- 
poration should  occupy  the  premises,  brought  a  suit  in  his  own  name 
on  an  injunction  bond  given  by  a  third  person  obtaining  an  injunction 
restraining  the  lessee  from  taking  possession  of  the  land,  and  there  was 
nothing  to  show  that  the  lessee  and  the  corporation  were  co-tenants  in 
the  leased  premises,  evidence  that  the  corporation  had  repaid  the  lessee 
the  rent  paid  and  expenses  incurred  In  dissolving  the  injunction  was 
admissible,  and  findings  to  that  effect  were  without  the  issues. — Simon  v. 
Trummer,   153. 

Injunction — Interference   with   Irrigation   Ditch. 

2.  Injunction  lies  to  prevent  unlawful  interference  with  the  water 
rights  of  the  owner  of  an  irrigation  ditch  by  the  owners  of  the  land 
through  which  it  extends. — Shaw  v.  Proffltt,  192. 

Injunction  —  Municipal    Corporations  —  Discharge    of     Sbwaob  — 
— "Sewage." 

3.  A  city  constructed  an  underground  tile  drain  that  collected  surface 
water  and  drainage  from  houses,  which  ran  from  the  drain  into  an  open 
ditch  and  thence  into  a  gully  near  the  corner  of  plaintiff's  residence  prop- 
erty, which  was  low  ground.  The  water  In  plaintiff's  well,  which  was 
within  16  fe»rt  of  the  gully,  was  affected  by  the  condition  of  the  water  in 
the  ditch.  Held,  that  water  is  sewage,  and  the  city  may  be  enjoined  from 
discharging  it  into  the  gully,  although  the  water  in  plaintiff's  well  at  its 
best  is  not  good. — Ulmen  v.   Town  of  Mt.  Angel,  547. 

Injunction — Remedies  for  Erroneous  Taxation. 

4.  A  bill  to  restrain  colleclion  of  a  tax  is  the  proper  remedy  where 
the  tax  was  unauthorized. — Krllahcr  v.   City  of  P&rtland,  675. 

Power  of  Supreme  Court  to  Issue  Injunction  in  Case  Pending  Before  it. 
see  Courts,  9. 

INSTBUCTIONS    TO    JUBIES. 

Instructions — If  Desired  on  Any  Point  Must  be  Requested. 
1.  If   an   instruction   is   desired   on  any   point,   it   must  be   requested. — 
State   V.    McAvoy,    1. 
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Instructions  —   Exceptions   —   Disaorbbmbnt   as   to   Instructions 
Requested — Affidavit — Time  for   Filing. 

2.  When  an  attorney  and  the  judge  disagree  as  to  whether  certain 
Instructions  had  been  requested  and  excepted  to  In  a  certain  trial,  defend- 
ant could  not  avail  himself  of  the  error  when  he  failed  to  file  his  affi- 
davits as  to  the  request  for  the  instructions  and  the  exceptions  to  its 
refusal  within  ten  days  from  such  disagreement,  as  provided  by  Section 
170,  B.  &  C.  Comp.,  as  amended  by  Laws  1907,  p.  344. — State  v. 
McAvoy,   1. 

Instructions   —   ExcKpnoNs   —   Disaqreembnt   as   to   Instructions 
Requested — Affidavit    of    Bystanders. 

3.  Where  the  judge  and  attorney  disagreed  as  to  whether  a  certain 
instruction  was  asked  at  a  trial  and  whether  an  exception  was  taken 
on  the  refusal  to  grant  it,  the  appellate  court  could  not  consider  the 
error  in  such  refusal,  where  the  affidavit  of  bystanders  failed  to  state 
that  an  exception  to  the  ruling  was  made  as  provided  by  statute. — 
State  V.  McAvoy,   1. 

Instructions — False  Testimony — Statutory   Provisions — "Falsus  in 
Uno,  Falsus  in  Omnibus." 

4.  Under  Section  867.  subd.  3,  B.  &  C.  Comp.,  requiring  the  court  to 
instruct  that  a  witness  false  in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  all  others,  an  Instruction  that  a  witness  may  be  false  inten- 
tionally or  by  mistake,  and  that  a  mistaken  witness  is  a  false  witness, 
etc.,  was  erroneous  since  there  must  be  a  state  of  facts  from  which  the 
jury  may  be  authorized  to  believe  and  they  must  believe  the  evidence 
willfully  false  in  some  particular  before  they  may  discredit  the  whole  of 
the  witness'  testimony ;  the  maxim  "falsus  in  uno,  falsus  in  omnibus" 
applying  only  when  truth  is  intentionally  disregarded,  and  not  when 
by  defect  of  memory  it  is  innocently  departed  from. — Simpson  v.  Miller,  61. 

Instructions — Exeptions — Sufficiency. 

5.  An  exception  in  general  ttrms  to  an  instruction,  correct  in  point 
of   law,    is   not   available   on   appeal. — Simpson  v.   Miller,   61. 

Instructions — Sufficiency. 

6.  Where  a  requested  charge  given  by  the  court  sufficiently  embodied 
the  presumption  of  the  innocence  of  accused,  the  refusal  of  other  requests 
on    that   subject   was  not   error. -r-State   v.    EricksoHj    262. 

Instructions — Evidence. 

7.  It  is  not  error  to  refuse  a  charge  on  a  defense  not  presented  by  any 
evidence. — State  v.  Erickson,  262. 

Instructions — Trial — Undisputed    Facts. 

8.  Where,  in  claim  and  delivery  for  certain  sheep,  defendant  kept  pos- 
session by  executing  a  redelivery  bond,  an  Instruction  that  the  prop- 
erty was  in  the  hands  of  the  defendant,  but  that  plaintiff  must  establish 
by  a  preponderance  of  the  evidence  that  defendant  was  in  wrongful 
possession  and  was  withholding  the  sheep  from  plaintiff,  was  not  objec- 
tionable as  precluding  a  finding  that  defendant  did  not  have  the  sheep 
claimed   by  plaintiff. — Fox  v.    Tift,   268. 

Instructions —  Prejudicial  Error —   Failure  to  (iIve. 

9.  Where  a  jury,  in  an  action  against  a  railroad  company  for  an 
Injury  received  by  a  licensee  on  the  track,  requests  an  Instruction  us 
to  whether  or  not  It  was  negligence  for  the  railroad  to  permit  persons 
to  cross  Its  track  without  signals  of  warning  the  failure  of  the  court 
to  Instruct  them  that  it  is  not  negligence  is  reversible  error. — Shields  v. 
Southern  Pac.  Co.,  347. 

Instructions — Assumption  as  to  Facts. 

10.  An  instruction  which  leaves  the  fact  of  flight  of  defendant  to  the 
jury,  and  instructs  as  to  the  effect  of  flight,  is  not  an  invasion  of  the 
province    of    the   jury. — State    v.    Lem    Wdon,    4  82. 

Instructions — Trial — Credibility  of  Witnesses. 

11.  In  a  prosecution  for  perjury,  the  refusal  to  charge  that  a  witness 
may    be    impeached    by    evidence    that    he    has    made    statements    incon- 
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sistent  with  his  present  testimony,  and,  if  convinced  that  any  witness  had 
made  statements,  either  orally  or  in  writing,  inconsisient  with  his  present 
testimony,  the  jury  could  consider  sucli  witness  impeached,  and  migrht 
disregfard  his  testimony,  except  where  corroborated,  was  erroneous,  where 
a  letter  received  in  evidence  showed  that  a  witness  had  offered  to  swear 
that  H.  had  nothing  to  do  with  the  burglary,  which  was  Inconsistent 
with  his  testimony  at  the  trial  that  defendant,  II.,  and  himself  had  com- 
mitted It. — State  V.   Chandler,  561. 

Instructions — Credibility   of   Witnesses — Interest. 

12.  Where  there  is  evidence  that  a  witness  was  induced  to  become 
a  witness  and  testify  by  a  promise  of  immunity  from  further  punish- 
ment, or  hope  held  out  to  him  tliat  it  would  be  easier  for  him  In  case 
he  implicated  some  one  else  in  the  crime,  the  Jury  may  consider  such 
facts  In  determining  the  weight  to  be  given  his  testimony  thus  obtained, 
and  defendant  was  entitled  to  have  this  presented  by  instructions. — 
State  v.  Chandler,  561. 

Instructions — Weight   of  Evidence. 

13.  In  an  Instruction,  on  a  prosecution  for  perjury,  that  if  the  Jury 
find  that  a  witness  gave  his  testimony  In  the  belief  that  he  would  receive 
some  reward,  or  Immunity  fron:  further  punishment,  etc.,  th»^n  the  Jury 
should  receive  this  testimony  with  great  caution,  is  objectionable  as 
qualifying  .iie  word  "caution"  by  the  word  "great,"  thus  being  on  the 
weight  of  evidence. — State  v.    Chandler,  561. 

INTOXICATING  LIQUORS. 

Intoxicating    Liquors — Local    Option    Election — Statutes — Repbau 

1.  The  local  option  law  (Laws  1905,  p.  47,  S  10)  requires  the  county 
clerk  and  two  Justices  to  open  the  returns  of  a  local  option  election  and 
make  an  abstract  of  the  vote  for  the  information  of  the  county  court, 
and  requires  such  court,  if  a  majority  of  the  votes  are  for  prohibition,  to 
immediately  declare  the  result  by  an  order  prohibiting  the  sale  of  intoxi- 
cants, and  Section  9  provides  that  In  all  elections  hereunder  In  all  mat- 
ters not  specified  the  general  election  laws  shall  apply  so  far  as  applicable. 
Section  2833,  B.  &  C.  Comp.,  being  a  part  of  the  general  election  laws, 
requires  the  county  clerk  and  two  justices  to  open  the  returns  and 
make  abstracts  of  the  vote,  the  abstract  for  votes  for  Governor  to  be  on 
one  sheet  and  sent  separately  to  the  Secretary  of  State ;  the  abstracts 
for  State  oflflcers,  for  members  of  the  legislature,  and  for  county  and 
precinct  ofllcers,  each  to  be  on  one  siieet.  Laws  1907,  p.  357,  to  be 
known  as  Section  2833a  requires  the  county  clerk,  upon  the  completion 
of  the  canvass  of  the  votes  by  the  county  board  of  canvassers  as  pro- 
vided in  Section  2833,  to  enter  in  a  book  known  as  the  "Election  Record" 
a  complete  summary  of  all  the  votes  cast  in  the  county  for  all  offices 
and  all  questions  voted  upon.  Held,  that  Section  2833a  did  not  affect  or 
repeal  Section  2833,  or  Section  10  of  the  act  of  1905.  even  if  It  had  any 
application  to  an  election  held  under  that  act,  so  that  the  fact  that  the 
permanent  record  contemplated  by  Section  2833a  was  not  made  before  the 
promulgation  of  an  order  of  prohibition  by  the  county  court  would  not 
affect  its  validity ;  the  abstract  made  by  the  county  clerk  and  Justices 
pursuant  to  Section  10,  and  not  the  election  record  made  by  the  county 
ci'Tk,  being  the  evidence  of  the  result  of  the  local  option  election  up.m 
which  the  county  court  Is  authorized  to  act. — State  v.  Murrell,  305. 

Intoxicating  Liquors — Locat.  Option  Election — Abstract  of  Vote — 
Sufficiency  of  Certificate. 

2.  A  certificate  of  the  abstract  of  the  vote  at  a  local  option  election 
pursuant  to  the  local  option  law  (l..aws  1905,  p.  47.  §  10)  was  upon 
a  printed  blank  naming  the  state  and  county,  and  stating  that  the  under- 
signed thereby  certified  that  the  al>ove  was  a  true  and  correct  abstract 
of   the   votes   cast   at   a   general   election    held   on   the   date   named   in   the 

county    and    state,    "for    the   office   of as    canvassed    by    us   this    3rd 

day  of  June.  A.  D.  1")08,"  the  certificate  being  signed  by  two  Justices 
and  the  county  clerk.  Held,  that  the  certificate  verified  the  whole 
abstract,   and  was  sufficient. — State  v.   Murrell,   305. 
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IBBIGATION. 

Irrigation — Irrigaticn    Districts — Issuance    of    Bonds. 

1.  Section  4714,  B.  &  C.  Comp.,  as  amended  by  Oen.  Laws  1909, 
p.  364,  provides  that  "for  the  purpose  of  procuring  necessary  property 
and  rights  therefor  and  otherwis''  carrying  out  the  provisions  of  this  act" 
the  board  of  directors  of  any  Irrigation  district  shall  formulate  a  plan 
and  estimate  the  cost  of  carrying  it  out,  and  determine  the  mode  of 
raising  the  necessary  funds  therefor,  and  after  submitting  the  plans  to 
the  State  EJngineer,  and  receiving  his  report,  the  board  shall  call  a 
special  election  to  determine  whether  bonds  shall  be  authorized,  and, 
if  the  bonds  authorized  are  Insufflcient  and  said  board  deems  It  for  the 
best  interests  of  the  district  that  additional  bonds  be  issued,  it  may 
again  submit  the  question  to  tlie  electors,  and,  if  additional  bonds  be 
not  voted,  it  shall  be  the  duty  of  the  board  to  provide  for  the  completion 
of  the  plans  by  levy  of  assessments.  Section  4714,  B.  &  C.  Comp.,  prior 
to  amendment,  provided  that  for  the  purpose  of  "carrying  out  the  pro- 
visions of  this  act"  the  board  of  directors  of  any  Irrigation  district, 
whenever  the  construction  fund  has  been  exhausted,  may  call  a  special 
election  to  determine  whether  bonds  shall  be  issued.  Held  that,  where 
the  directors  of  an  irrigation  district  have  used  the  funds  received  from 
a  sale  of  bonds  Issued  under  Section  4714  prior  to  amendment,  they 
are  authorized  by  the  amendment  thereto  to  provide  for  the  Issuance  of 
additional   bonds. — Hall  v.    Hood   River  Irrigation  District,   69. 

Irrigation — Increasing   Acreage — Date  of  Appropriation. 

2.  Where  the  acreage  irrigated  under  an  appropriation  of  water  has 
not  Increased  materially  for  several  years,  an  appropriation  for  additional 
acreage  dates  from   the  Increased  diversion. — Porter  v.   Pettengill,   247. 

Irrigation — Water   Rights — Scope. 

3.  The  quantity  of  wat'»r  acquired  by  appropriation  for  irrigation  pur- 
poses must  be  determined  by  the  amount  of  land  irrigated  and  the  quan- 
tity of  water  needed  therefor. — Porter  v.  Pettengill,  247. 

Rights  of  Landowners  In  Irrigation   Ditches. — Shaw  v.  Proffltt.   192. 
JOSEPH,    CITY   OF,    CHABTEB    OF. 

See    City   of   Joseph   v.    Joseph    Water    Works    Co.,    586. 

JUDGMENT. 

Judgment — Vacation — Statutes — Constrt'ction. 

1.  Section  103,  B.  &  C.  Comp.,  authorizing  the  vacation  of  a  Judgment 
taken  against  a  party  through  his  mistake,  excusable  neglect,  etc..  Is  a 
remedial  statute,  and,  as  such  should  be  liberally  construed. — Fildew  v. 
Milner,    16. 

Judgment — Vacation — "Notice." 

2.  Section  103,  B.  &  C.  Comp.,  provides  that  the  court  mav  at  any 
time  within  one  yrar  after  notice  thereof  relieve  a  party  fro:n  a  judg- 
ment or  order  taken  against  him  through  his  mistake.  Inadvertence,  sur- 
prise, or  excusable  neglect.  Held,  that  "notice,"  as  used  In  the  statute, 
means  "knowledge." — Fildew  v.  Milner,  16. 

Judgment — Vacation — Parties. 

3.  Section  38.  B.  &  C.  Comp..  provides  that  no  action  shall  abate  by 
the  transfer  of  any  Interest  therein,  If  the  cau.«?e  of  action  continue*. 
Pending  a  suit  to  determine  title  to  land,  the  same  was  conveyed  and 
a  default  decree  was  entered  after  service  by  publication.  Thereafter 
a  motion  was  made  to  vacate  th^  decree,  and  the  grantees  sought  to  b.* 
substituted  as  defendants.  Held,  that  It  was  proper  to  permit  the  grantees 
to  be  made  parties  defendant.  If  not  to  be  substituted. — F^ildew  v. 
Milner,  16. 

Judgment — V>  cation — C  nov  nds. 

4.  Section  103,  B.  &  C.  Comp.,  authorizes  the  vacation  of  a  judgment 
taken    against    a    party    through    his    mistake,    inadvertence,    surprise,    or 
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excusable  neglect.  Held,  that  where  summons  was  served  by  publication 
and  a  default  decree  'entered,  but  it  appeared  from  the  affidavit  of  one 
of  the  two  defendants  that  neither  of  them  knew  that  suit  had  been 
instituted  or  decree  rendered,  and  that  one  of  them  had  been  a  resident 
of  a  certain  city  in  the  State,  and  was  an  officer  in  that  city  and 
generally  known  throughout  the  State,  so  that  if  reasonable  effort  had 
been  made  a  copy  of  the  complaint  and  summons  could  have  been  mailed 
to  him,  an  order  vacating  the  decree  and  permitting  the  filing  of  an 
answer  was  proper. — Fildew  v.   Milner,   16. 

Judgment — Opening  by  Justice  op  the  Peace. 

5.  Section  103,  B.  &  C.  Comp.,  gives  courls  the  right  to  vacate  a 
judgment  within  one  year,  for  mistake,  Inadvertence,  surprise,  or  excus- 
able neglect.  Section  2237  provides  that  the  rules  in  justice's  courts  gov- 
erning mistakes  in  pl€>ading,  vacating  defaults,  and  Judgments  for  mistake, 
inadvertence,  surprise,  or  excusable  neglect,  etc.,  shall  be  as  prescribed 
In  ihe  code  of  civil  procedure  for  actions  in  courts  of  record.  Held,  that 
the  right  of  a  justice  to  vacate  a  judgment  exists,  regardless  of  the  filing 
of  the  transcript  In  the  circuit  court. — McCabe-Duprey  Tann.ng  Co.  v. 
Eubank8,   44. 

■ 

Judgment — Justice   Court — Docketing    in    Circuit    Court — Purpose. 

6.  The  docketing  of  the  judgment  of  a  Justice  of  the  peace  in  the 
circuit  court  does  not  necessarily  terminate  the  jurisdiction  of  the  justice's 
court;  it  being  merely  a  proceeding  whereby  a  creditor  may  stcur**  a  lien 
for  the  amount  of  the  judgment  upon  the  real  property  of  the  debtor. — 
McCahe-Duprey   Tanning  Co.  v.  Eubanks,   44. 

Judgment — Execution — Saijs — Creditor  as  Purchaser, 

7.  Section  205,  B.  &  C.  Comp.,  provides  that  a  judgment  shall  be  a 
lien  from  the  date  of  docketing  upon  the  real  property  of  the  defendant. 
Section  302.  relating  to  the  levy  of  an  attachment,  made  applicable  to 
executions  by  Section  283.  provides  that  from  the  date  of  an  attachment 
plaintiiT,  as  against  third  persons,  shall  be  deemed  a  purchaser  in  good 
faith  and  for  a  valuable  consideration.  Held,  that  the  lien  of  a  judgment 
only  attaches  to  real  property  of  the  defendant,  and  only  applies  to 
his  actual  interest  in  the  property  ;  and  hence  under  Sections  283  and  302 
the  execution  levy  places  the  judgment  creditor  in  the  position  of  a 
bona  fide  purchaser  for  value  only  in  case  the  levy  is  made  without 
notice  of  an  outstanding  equity  or  title ;  the  creditor  being  chargeable 
with  notice  of  all  the  equities  appearing  of  record. — Smith  v.  Fanners  d 
Merchants'  Nat.  Bank,  82. 

Judgment — Foreign   Judgments — Effect — Enforcement. 

8.  Under  Section  750,  B.  &  C.  Comp.,  providing  that  the  effect  of  a 
judicial  record  of  a  sister  state  is  the  same  in  Oregon  as  in  the  state 
where  made,  except  that  it  can  only  be  enforced  by  an  action,  a  memor- 
andum of  a  judgment  of  a  sister  state  cannot,  by  being  recorded  under 
a  Hen  docket  in  Oregon,  become  an  incumbrance  on  real  property  therein 
or  authorize  an  execution   based  on  such  entrv. — DeVall  v.   DeVall,   128. 

Judgment — Foreign  Judgment — Faith  and  Credit. 

9.  The  full  faith  and  credit  clause  of  the  federal  constitution  (Section 
1,  Article  IV,  Constitution)  and  Rev.  St.  §905  (U.  S.  Comp.  St,  1901, 
p.  677 )  passed  in  conformity  therewith,  merely  establish  a  rule  of  evi- 
dence, and  do  not  fix  a  criterion  of  jurisdiction. — DeVall  v.  DeVall,   128. 

Judgment — Foreign  Judgment — Conclusiveness. 

10.  N^'ither  the  full  faith  and  credit  clause  of  the  federal  constitution 
(Section  1.  Article  IV.  Constitution)  nor  Rev.  St.  8  905  (IT.  S.  Comp.  St. 
1901.  p.  677),  passed  in  conformity  th^^n  wifh,  pn'vents  an  inquiry  into 
the  jurisdiction  of  the  court  of  a  sister  state  by  which  a  judgment  ren- 
dered ihertMn  is  ofTend  in  rvidenef  and  a  coi»y  of  the  record,  though  duly 
authenticated,  may  be  contradicted  as  to  the  facts  necessary  to  give 
jurisdiction,  or  wh^re  it  appears  in  a  collat»-ral  proceeding  In  another 
state  that  such  facts  did  not  exist,  the  record  Is  a  nullity,  though  it 
may  contain  recitals  that  the  facts  did  exist. — DeVall  v.   DeVall,  128. 
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Judgment — Forkion  Judgment — Actions — Evidence. 

11.  The  decree  of  proof  required  in  an  action  on  a  foreign  Judgment 
is  governed  by  the  rules  or  phuding  prevailing  where  ttie  action  Is 
brouglit,  except  that  the  procedure  in  such  state  cannot  impair  the  efficacy 
of  the  Judgmrnl  of  a  sisttr  state,  or  deny  an  adequate  remedy  for  Its 
enforcement. — DcVall   v.    DeVall,    128. 

Judgment — Foreign   Judgment — Actions — Pleadings. 

12.  Notwithstanding  Section  87.  B.  &  C.  Comp.,  providing  that  in 
pleading  a  judgment  of  a  court  of  special  power  it  is  not  necessary  to 
allege  the  facts  conferring  jurisdiction,  a  party  who  in  alleging  a  judg- 
ment of  a  subordinate  tribunal  of  a  fls;er  stiite  elects  to  set  forth  the 
facts  conferring  power  to  hear  and  determine  the  case,  must  state  all  the 
facts    necessary    to    give    JurlsdlctKon. — DeVall    v.    DeVall,    128. 

Judgment — Validity  of   P^oretgn  Judgment. 

13.  Under  St.  Wisconsin  18y8.  Section  2420,  conferring  on  the  cir- 
cuit courts  the  powers,  according  to  the  usages  of  law  and  €»quity,  neces- 
sary to  complete  jurisdiction  of  causes  and  parties,  and  Sections  2348, 
2362,  2364.  2367,  236!).  2823,  giving  the  circuit  court  jurisdiction  of  actions 
for  divorce  with  power  to  award  the  wife  alimony  and  allowance  for 
the  maintenance  of  the  children  of  the  parties,  and  authorizing  the  couit 
from  time  to  time  to  alter  the  judgment  as  to  alimony  or  allowan"«» 
and  the  payment  thereof,  and  providing  that  when  a  party  to  an  actloa 
shall  have  appeared  by  an  attorney  the  service  of  papers  shall  be  mauo 
on  the  attorney,  a  decree  of  divorce  Is  conclusive  as  to  the  severance  >)t 
the  marriage  tie.  but  la  not  final  as  to  the  award  of  alimony  or  thi» 
allowance  for  the  maintenance  of  the  children  as  to  which  the  authority 
of  the  attorney  continues,  empowering  him,  in  the  absence  of  any  notice 
of  retirement  or  substitution,  to  apply  to  the  court  for  a  reduction  »i 
the  alimony  or  allowance,  and  to  resist  any  request  by  plaintiff  for  ca 
Increase  thereof,  and  a  judgment  for  arrears  of  alimony  rendered  on  s  •»- 
vice  of  notice  of  the  application  on  defendant's  attorney  is  valid  and 
will   be   enforced    in    Oregon.^ — DeVall   v.    DeVall,    128. 

Judgment — Foreign  Judgment — Actions. 

14.  An  action  at  law  lies  for  the  recovery  of  money  based  on  a  decree 
of  a  court  of  equity  of  a  sister  state. — DeVall  v.  DeVall,  128. 

Judgment — Validity — Divorce — Alimony. 

16.  Under  St.  Wisconsin  1898.  Sections  2367,  236«),  authorizing  the 
court  awarding  alimony  to  enforce  payment  thereof  by  execution  or  other- 
wise, and  providing  that  after  an  award  of  alimony  the  court  may  revise 
the  same  and  make  a  new  determination,  the  court  has  plenar>'  power  to 
determine  the  amount  In  arrears  and  render  judgment  for  that  sum, 
and  enforce  payment  thereof  by  execution. — DeVatl  v.   DeVall,   128. 

Judgment — Process  to   Support — Jurisdiction  op  Person   and   Prop- 
erty. 

16.  If  personal  service  of  summons  has  b(»en  made  on  defendant  1m 
attachment  within  the  state,  or  If  he  has  appeared  or  answered,  personal 
judgment  may  go  against  him  and  general  execution  Issue  thereon,  but, 
when  otherwise,  power  to  render  judgment  is  limited  to  property  brought 
before  the  court  by  valid  attachment. — Starkey  v.   Lunz,   147. 

Judgment — Judgment  I^ien — Statutes. 

17.  Section  205.  B.  &  C.  Comp.,  providing  that  a  judgment  from  the 
date  of  Its  dock»'ting  or  transcript  shall  be  a  lien  on  all  the  real  property 
of  defendant  within  the  county  (*r  counties  where  the  judgment  Is  docketed, 
or  which  he  may  subsequently  acquire  therein,  during  the  time  that 
execution  may  Issue  thereon,  enacted  In  1862  prior  to  the  statute  creat- 
ing a  homestead  exempiion,  mu.st  be  given  full  effect,  unle.ss  the  statute 
creating  the  homestead  exemption  expressly  withdraws  a  homestead  from 
the  operation  of  the  lien  of  a  judgment,  or  unless  the  subject-matter  of 
the  latter  act  Is  so  in  conflict  wl!h  the  former  statute  that  both  cannot 
be  operative.- -//on.sfw    v.   Jonca,   416. 

Judgment— J I' doment    T^iens — Statutes. 

18.  The  right  to  a  judgment  Hen   is  statutory. — Httnaen   v.   Jonra,   416. 
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JUDICIAL   NOTICE. 

Judicial  Notice — Laws  op  Other  States — Evidence. 

The  court  will  not  take  judicial  notice  of  the  statutes  of  a  sister 
state,  and  a  party  relying  thereon  must  plead  and  prove  them. — DeVall 
V.  DeVall,   128. 

JXJBISDICTION. 

JuRiSDicnoN — Courts — Record  op  Judgment. 

1.  A  court  of  general  jurisdiction  which  takes  cognizance  of  a  cause 
pursuant  to  staiutory  authority  and  not  In  conformity  with  the  common 
law.  becomes  an  inferior  court  and  its  proceedings  are  subject  to  all  the 
incidents  applicable  to  an  inferior  court,  so  that  its  record  must  affirma- 
tively show  that  jurisdiction  of  the  person  against  whom  a  judgment 
was  rendered,  was  secured  in  a  manner  prescribed  in  order  that  the 
judgment  shall  not  be  open  to  attack,  as  no  presumptions  can  be  invoked 
to   supply  any  omissions. — DeVall  v.   DeVall,    128. 

Jurisdiction — Nonrbsidencb — Due  Process. 

2.  A  court  of  general  jurisdiction  can  exercise  authority  over  all  prop- 
erty within  its  territorial  limits  when  brought  before  It  by  due  process, 
and  it  may  dispose  of  it  by  judgment  or  decree,  though  the  owner  is  a 
nonresident  not  found  within  the  court's  jurisdiction,  and  neither  appears 
nor  answers. — Starkcy  v.    Lunz,   147. 

Jurisdiction — Judgment — Process  to   Support — Jurisdiction  of  Per- 
son AND  Property. 

3.  If  personal  service  of  summons  has  been  made  on  defendant  in 
attachment  within  the  slate,  or  If  he  has  appeared  or  answered,  personal 
judgment  may  go  against  him  and  general  execution  issue  thereon,  but, 
when  otherwise,  power  to  render  judgment  Is  limited  to  property  brought 
before  the  court  by  valid  attachment. — Starkey  v.  Lunz,  147. 

Jurisdiction — Objections — Motion   to    Quash — Motion   to   Amend. 

4.  Where  a  plalntllT  asks  leave  of  the  justice  for  the  constable  to 
amend  his  return  of  service,  it  is  a  confession  of  a  motion  to  quash 
such  return,  and  therefore  a  defendant  Is  not  subject  to  the  jurisdiction 
of  the  court  by  an  appearance  in  such  motion. — Whittier  v.  Woods,  432. 

Of  Supreme  Court  In  Habeas  Corpus  Proceedings,  see  Ex  parte 
Jervian,   387. 

Jurisdiction  of  Supreme  Court  to  Issue  Injunction  in  Case  Pending 
Before   it,   see   Courts,   9. 

JXTBY. 

Jury — Jurors — Qualiptcatioks — Interest. 

1.  A  taxpayer  Is  not  a  qualified  Juror  In  any  case  wherein  the  county 
is    liable    to    pay    the    judgment. — Elliott   v.    WaLowa    County,    236. 

Jury — Challenges — Waiver. 

2.  By  falling  to  move  for  a  change  of  venue  under  Section  45,  B.  &  C. 
Comp.,  plaintiff  in  a  suit  against  a  county  waived  his  right  to  challenge 
taxpayers  of  the  county  for  implied  bias  under  Section  122. — Elliott  v. 
Wallowa   County,    236. 

Jury — Jurors — Challenge. 

3.  In  a  suit  against  a  county,  a  challenge  of  a  juror  who  is  a  taxpayer 
for  Implied  bias  will  not  be  allowed  where  it  will  result  in  a  failure  of 
justice,  as  in  cases  where  no  change  of  venue  can  be  had. — Elliott  v. 
Wallowa  County,  236. 

JUSTICES  OF  THE  PEACE. 

Justices   op  the   Peace — Judgment — Docketing. in   Circuit  Court — 

Purpose 
1.   The    docketing    of    the   judgment   of   a    justice    of   the    peace    in    the 
circuit     court    does     not     necessarily     terminate     the    jurisdiction     of     the 
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justice's  court ;  It  being  merely  a  proceeding  whereby  a  creditor  may 
secure  a  lien  for  the  amount  of  the  Judgment  upon  flie  real  property 
of   the   debtor. — McCahe-Duprey    Tanning   Co.   v.    Euhanks,    44. 

Justices  ot  the  Peace — Judgment — Opening. 

2.  Section  103,  B.  &  C.  Comp.,  gives  courts  the  right  to  vacate  a 
Judgment  within  one  year,  for  mistake,  inadvertence,  surprise,  or  excusable 
neglect.  Section  2237  provides  that  the  ruks  in  justice's  courts  gDvern- 
Ing  mistakes  In  pleading,  vacating  defaults,  and  judgments  for  mistake, 
Inadvertence,  surprise,  or  excusable  neglect,  etc.,  shall  be  as  prescribed  iri 
the  code  of  civil  procedure  for  actions  in  courts  of  record.  Held,  that 
the  right  of  a  justice  to  vacate  a  judg.-nent  exists,  regardless  of  the  filing 
of  the  transcript  in  the  circuit  court. — McCabe-Duprey  Tanning  Co.  v. 
Euhanka,  44. 

Justices  of  the  Peace — Review  or  CERrioRARi. 

3.  The  rulings  of  the  Justice's  court,  upon  the  sufficiency  of  the  plead- 
ings, can  be  corrected  on  appeal,  but  the  writ  of  review  only  lies  to 
review  the  action  of  the  lower  court  when  It  has  exceeded  its  jurisdiction 
or  has  exercised  its  functions  erroneously,  and  Is  not  the  propi  r  method 
to  review  erroneous  rulings  as  to  the  sufficiency  of  pleadings. — McCabf 
Duprey    Tanning   Co.   v.    Eubanka,   44, 

Justices   of  the    Peace — Salary — Statutes — Construction. 

4.  Section  2663^.  B.  &  C.  Comp.,  enacted  in  1831.  provides  tliat  thv 
county  court  shall  at  certain  times  establish  Justice  of  the  peace  districts, 
to  be  composed  of  one  or  more  precincts.  Section  2669  provides  that  etuli 
district  shall  have  one  resident  justice.  Section  3001,  enacted  in  1895, 
provides  that  justices  of  the  peace  in  all  cities  in  the  State  havin^; 
50,000  or  more  inhabitants  shall  receive  an  annual  salary  of  $2,000.  Held. 
that  It  is  the  location  of  the  district,  and  not  the  place  of  residence  of  the 
officer,  that  determines  his  right  to  a  salary,  and  that  where,  on  the  ;late 
of  a  justice's  election,  the  boundary  of  a  city  was  extended  to  embrict 
certain  precincts,  in  one  of  which  the  justice  resided,  and  forming  part 
only  of  a  district,  such  justice  was  not  entitled  to  the  $2,000  saiKi\. 
though  he  resided  in  the  city. — Shreve  v.   Webster,  221. 

Justices  of  the  Peace — Appearance — General  or  Special. 

5.  Though,  in  an  action  before  a  justice  of  the  peace,  defendant  a 
motion  to  quash  service  of  the  summons,  alleged  among  other  ground.^, 
that  the  original  complaint  was  not  signed,  and  that  it  did  not  stal^' 
facts  sufficient  to  constitute  a  cause  of  action,  the  motion  did  not  con- 
stitute a  general  appearance,  where  the  only  relief  asked  in  the  motion 
was  to  quash  the  service  of  summons. — Whittier  v.   Woods,  432. 

Justices    op    the    Peace — Procedure    in    Civil    Cases — Proceedings 
prbliminart  to  trial. 

6.  Prior  to  Judgment,  the  plaintllT  in  a  justice's  court  must  take  notl-^e 
of  all  pleadings  filed ;  but,  if  the  case  is  called  during  the  absence  oi 
counsel,  counsel  are  entitled  to  notice,  for  they  are  not  expected  to  con- 
tinuously sit  in  a  court  which  Is  always  open. — Whittier  v.   Woods,  432. 

Justices    of   the    Peace  —  Objections    to    Jurisdiction  —  Motion  ,  to 
Quash — Motion  to  Amend. 

7.  Where  a  plaintiff  asks  leave  of  the  justice  for  the  constable  to 
amend  his  return  of  service,  it  is  a  confession  of  a  motion  to  quarh 
such  return,  and  therefore  a  defendant  Is  not  subject  to  the  jurlsdictlo  i 
of  the  court  by  an  appearance   in   such  motion. — Whittier  v.    Woods,   432. 

Justices  of  the  Peace — Service — Delivery  at  Residence — Return — 
Sufficiency — Statute. 

8.  Section  G5.  B.  &  C.  Comp.,  providing  that  summons  and  complaint 
shall  be  delivered  to  the  defendant  personally  or,  if  ho  be  not  found,  to 
some  person  of  the  family,  being  In  derogation  of  the  common  law,  Is 
to  be  strictly  construed  and  only  resorted  to  when  liie  defendant  cannot 
be  found.  And  hence  a  constaiile's  return  of  process  Issued  by  a  justice 
of  the  peace,  reciting:  "I  couid  not  find  said  defendant  on  the  day  said 
summons  was  delivered  to  me" — was  insufficient,  as  it  does  not  appear 
that  defendant  was  without  the  county  or  could  not  be  found  by  proper 
diligence. — Whittier   v.    Woods,   432. 
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Justices  of  the  Peace  —  Pleadings  —  Amendment  —  "Substantial 
Change." 

9.  A  "substantial  change"  in  a  pleading  within  Section  2247,  B.  &  C. 
Comp.,  permitting  the  circuit  court,  in  furtherance  of  justice  and  upon 
terms  to  allow  the  pleadings  to  be  amended  so  as  not  to  substantially 
change  the  Issue  tried  in  the  justice's  court,  or  Introduce  any  new  cause 
of  action,  is  such  a  change  as  necessitates  different  proof  to  prove  the 
amended  averments  than  that  necessary  to  prove  the  original ;  and  amend- 
ment which  merely  rearranges  or  more  fully  sets  out  the  facts  originally 
alleged  being  proper. — Morrison  v.    Gardner,  438. 

Justices  of  the  Peace — Appeal — Amendment  of  Complaint. 

10.  An  amendment  in  the  circuit  court  on  appeal  of  a  complaint  filed 
before  the  justice  in  an  action  for  damages  for  false  representations 
whereby  plaintiff  was  induced  to  file  on  land  as  a  timber  claim  when  it 
was  substantially  without  timber  and  worthless  held  not  to  change  the 
cause   of  action   originally   stated. — Morrison  v.    Gardner,   438. 

LABOB. 

For   Lien  on   Real  Property  for  Work  and  Material,   see  Mechanics' 

LiIENS,    3. 

LACHES. 

Laches — Estoppel  Against  Estoppel. 

A  purchaser  of  land,  obtaining  by  the  deed  the  full  amount  pur- 
chased, may  not  claim  additional  land  of  the  grantor  on  the  theory  of  an 
equitable  estoppel  where  he  was  guilty  of  laches  resulting  from  his 
remaining  silent  as  to  his  claim  for  several  years,  and  the  equitable 
estoppel  if  enforced  would  result  in  injury  to  the  grantor  because  of  the 
laches,  accompanied  by  inequitable  conduct  of  the  purchaser. — Urquhart 
v.  Belloni,  314. 

LAWS   OF    OBEGON. 

For  Compiled  Laws  see  table  in  front  of  this  volume. 

B^or   Uncompiled   Laws   see   Session   Laws  in   front  of   this   volume. 

LICENSES. 

Licenses — Consideration. 

1.  An  easement  or  Irrevocable  license  may  be  supported  by  a  benefit 
accruing  to  the  licensor  as  well  as  by  payment  to  him. — Shaw  v.  Proffltt, 
192. 

Licenses — Revocation. 

2.  A  license,  implied  from  silence  or  acquisition  with  knowledge  of  the 
expenditures,  is  not  made  irrevocable  by  expenditures  made  in  permanent 
improvements  in  reliance  thereon ;  but  an  express  license,  under  such 
circumstances,    is   irrevocable. — Shaw   v.    Pro/fitt,   192. 

Licenses — Easements. 

3.  An  express  oral  licejise,  becoming  irrevocable  by  execution,  by 
expenditures  in  permanent  Improvements  in  reliance  thereon,  inuring  to 
the  benefit  of  the  licensor,  If  relating  to  the  use  or  occupation  of  real 
estate,   becomes  an   easement. — Shaw   v.    Proffltt,    192. 

Licenses — Revocation — Fraud — Estoppel. 

4.  The  licensor's  attempted  revocation  of  the  express  license,  which  has 
been  executed  by  expenditures  in  permanent  improvements  by  the  licensee 
to  the  knowledge  of  the  licensor,  is  a  fraud,  against  which  equity  will 
relieve  by  estoppel. — Shaw  v.  Proffltt,  192. 

License — Revocation   of   Right   of  Way. 

5.  The  license :  "I  have  just  •  •  found  your  letter  •  •  asking  for 
right  of  way  through  my  land  in  P.  Would  say  go  ahead.  The  more 
ditches   you   build,    the    better   it    will    suit   me" — is    express    authority   to 
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construct  the  ditch,  contemplating^  a  permanent  right  of  way,  so  as  to 
make  it  irrevocable  after  permanent  improvements  in  reliance  thereon. 
— Shaw   V.    Proffltt,    192. 

License  for   Irrigation   Ditch — Dbftnitbness  op  License. 

6.  Though  a  license  to  construct  a  ditch  on  the  licensor's  land  is 
indefinite  as  to  location  and  extent,  it  becomes  definite  in  such  respects 
when  located  and  constructed. — Shaw  v.  Proffitt,  192. 

Licenses — Revocation — Grantee   of    Licensor. 

7.  A  license,  irrevocable  as  to  the  licensor,  is  binding  on  his  grantee 
taking  with   notice. — Shaw   v.   Propu,    192. 

License — Revocation — Grantee   of   Licensor — Notice. 

8.  A  grantee  of  land,  knowing  of  a  ditch  through  it  and  of  another's 
claim  to  an  irrevocable  license  therefor,  has  notice  of  his  rights. — Shaw 
V.   Proffitt,   192. 

Licenses — Ordinance — Punishment  for  Violation. 

9.  An  ordinance  providing  for  taxing  vehicles  used  upon  the  city  streets 
and  for  tags  thereon,  and  subjecting  persons  violating  it  to  fine  or 
imprisonment,  is  authorized  by  Section  73,  City  Charter  1903  (Sp.  Laws 
1903,  p.  27),  which  gives  the  council  power  to  punish  by  fine  or  imprison- 
ment any  violation  of  ordinances,  and  to  raise  money  by  granting 
licenses. — Kellaher  v.    City   of   Portland,   575. 

Licenses — Ordinance — Vehicles — Validity. 

10.  Section  73,  subd.  21,  Charter  1903  (Sp.  Laws  1903.  p.  27),  gives 
the  city  council  power  to  license  vehicles,  but  the  classification  must  be 
on  some  reasonable  basis,  so  that  it  will  apply  to  ail  engaged  in  the 
same  business,  and  this  principle  applies  to  the  power  to  tax  vehicles 
for  using  the  streets  of  the  city. — Kellaher  v.   City  of  Portland,  575. 

Licenses — Ordinance — Vehicles — Validity. 

11.  It  is  not  essential  to  the  validity  of  a  license  ordinance  that  all 
vehicles  which  may  be  taxed  should  be  included  therein,  but  it  must 
include  aii  that  come  within  the  class  sought  to  be  taxed. — Kellaher  v. 
City   of  Portland,   575. 

Licenses — Ordinances — Vehicles   for   Pleasure. 

12.  An  ordinance  taxing  vehicles  used  upon  city  streets,  and  to  compel 
placing  of  tags  on  vehicles,  is  not  objectionable  because  it  exempts  vehicles 
used  for  pleasure  or  out  of  town  vehicles. — Kellaher  v.  City  of  Port- 
land, 575. 

Licenses — Ordinances   to   Tax   Vehicles — Construed. 

13.  A  city  ordinance  taxing  vehicles  used  upon  streets  of  the  city  and 
to  compel  placing  of  tags  on  the  vehicles,  is  not  objectionable  because 
it  excepts  vehicles,  included  under  another  ordinance  applying  only  to 
hawkers  and  peddlers,  as  the  latter  are  already  taxed  thereby. — Kellaher 
v.   City   of   Portland,   675. 

Licenses — Ordinances — "Automobiles." 

14.  An  ordinance  taxing  automobiles  and  other  vehicles  is  not  objec- 
tionable because  it  does  not  Include  auto  trucks  used  for  hire,  or  without 
hire ;  the  term  "automobile"  being  sufficiently  comprehensive  to  cover 
both. — Kellaher   v.   City   of  Portland,   576. 

Licenses — Automobiles — Prfvatb   Vehicles. 

15.  A  city  ordinance  taxing  automobiles  and  other  vehicles  is  invalid 
as  an  unreasonable  discrimination  and  classification,  in  that  it  omits 
automobiles  used  in  connection  with  the  owner's  business,  while  vehicles 
used  for  same  purposes  drawn  by  horses  are  taxed. — Kellaher  v.  City 
of  Portland,   575. 

LIMITATION    OF    ACTIONS. 

Limitation    of    Actions  —  Running    of    Limitations  —  Barring    of 

Remedy. 
1.  The  running  of  limitations  on  a  note  does  not  extinguish  the  right, 
but  merely  the  remedy. — Kaiser  v.   Idleman,   224. 
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Limitation  op  Actions — Bar  of  Debt  as  Affbcting  Sscuritt. 

2.  A  mortgage  to  secure  the  payment  of  the  debt  evidenced  by  a  note 
may  be  enforced  though  the  remedy  on  the  note  is  barred  by  limitations, 
and  though  the  mortgage  is,  for  certain  purposes,  a  mere  Incident  of  the 
note,  and   passes  with   It. — Kaiaer  v.   Idleman,   224. 

Limitation    op   Actions — Partial   Payment — Bpkbct. 

3.  A  partial  payment  on  a  contract  for  ths  payment  of  money  tolls  the 
statute  of  limitations,  because  such  payment  operates  to  continue  and  keep 
in    force    the   original   promise. — Kaiaer  v.   Idleman,   224. 

Limitation    of    Actions — Mortgages — Part    Payment — '^Evidence   of 
Indebtedness." 

4.  A  mortgage  is  am  evidence  of  indebtedness  within  Section  25, 
B.  &  C.  Comp.,  providing  that  payment  of  principal  or  interest  on  any 
bill  of  exchange,  promissory  note,  bond,  or  "other  evidence  of  indebted- 
ness." shall  make  limitations  run  from  the  time  of  such  payment,  and 
a  part  payment  on  a  note,  or  on  the  mortgage  securing  it,  tolls  tiie 
statute   as   to    the   mortgage. — Kaiaer  v.    Idleman,   224. 

Limitation    op    AcnoNS — ^Mortgages — Part    Payment. 

6.  Under  Sections  5,  24,  25,  B.  &  C.  Comp.,  fixing  the  time  for  the 
commencement  of  actions  on  notes  and  on  sealed  instruments,  and  pro- 
viding that  the  effect  of  any  payment  of  principal  or  Interest  shall  not 
be  altered  by  the  fact  that  no  promise  is  sufflclent  evidence  of  a  new 
contract  unless  the  same  is  in  writing  and  signed  by  the  party  to  be 
charged,  and  that  any  payment  of  principal  or  interest  on  any  bill  of 
exchange,  note,  bond,  or  other  evidence  of  Indebtedness  shall  make 
limitations  commence  from  the  time  of  such  payment,  a  part  payment 
by  a  mortgagor,  made  after  he  has  conveyed  the  property,  but  before 
the  running  of  limitations,  arrests  the  operation  of  limitations,  but  a 
payment  after  the  debt  has  been  barred  does  not  revive  the  debt  to  the 
prejudice  of  his   grantee. — Kaiaer  v.   Idleman,   224. 

Statute    op    Limitation — Mortgages — Foreclosure — Conveyance    to 
Purchaser. 

6.  Where  a  decree  of  foreclosure  was  made  and  confirmed  in  1896, 
and  in  1901  the  then  sheriff  executed  to  the  holder  of  certificate  of  sale 
a  sheriffs  deed  conveying  the  premises  in  question,  the  fact  that  the 
sheriff  under  Section  7,  subd.  1,  B.  &  C.  Comp.,  after  three  years,  could 
successfully  resist  a  mandamus  compelling  him  to  execute  a  deed,  doer) 
not  prohibit  him  from  voluntarily  performing  this  duty  originally  enjoinel 
by  law,  and  executing  a  valid  deed,  independent  of  Section  1035,  B.  A  C. 
Comp.,  providing  that,  where  a  sheriff  has  failed  to  make  a  deed  during 
his  term  of  olTlce,  the  then  sheriff,  at  any  time  after  such  purchaser 
shall  be  entitled  to  a  deed,  shall  execute  such  conveyance. — Talbot  v. 
Cook,   535. 

Limitation  op  Actions  on  County  Warrants. 

7.  The  statute  directing  the  publication  of  notice  thai  unpaid  county 
warrants  which  have  been  issued  more  than  seven  years  must  be  pre- 
sented for  payment  within  60  days,  or  they  will  be  canceled,  creates  a 
special  limitation,  which  does  not  begin  to  run  until  the  publication  has 
been   made. — Smith  v.   Polk  County,   551. 

Limitation   op  Actions — County   Warrants — Vctions — Limitations. 

8.  Sections  2898-2900.  L.  O.  L.,  providing  for  the  publication  of  notice 
for  presentation  of  unpaid  county  warrants  which  have  been  Issued  more 
than  seven  years,  or  they  will  be  canceled  if  not  presented  within  60  days, 
and  Section  2959,  requiring  the  county  treasurer  to  pay  county  warrants 
on  presentation,  and  providing  that,  where  there  are  no  funds  In  the 
treasury,  he  shall  indorse  on  the  warrant  "Not  paid  for  want  of  funds," 
the  date  of  presentation,  and  his  signature,  whereupon  the  warrant 
shall  draw  legal  Interest  until  notice  is  given  by  publication  that  there 
are  funds  to  redeem  it,  take  a  county  warrant  containing  the  Indorse- 
ment of  the  treasurer  out  of  the  class  of  liabilities  designated  In  Section  6, 
declaring  that  an  action  on  a  contract  must  be  commenced  within  six 
years  after  the  accrual  of  the  action,  and  make  the  limitation  of  six 
vears  bej?ln  with  the  publication  of  the  notice,  and  a  cause  of  action 
on  such  a  warrant  is  not  barred  until  the  expiration  of  the  60  days 
after   publication  of  the  notice. — Smith  v,    Polk   County,   551. 
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LOCAL  OPTION. 

Local  Option   Election — See  Intoxicatinq  Liquors,   1,   2. 

LOGS  AND  LOGGING. 

Loos    AND   Logging — Contracts    Relating   to — Assignment. 

Where  F.  was  the  owner  of  timber  land,  and  S.  contracted  to  con- 
struct a  sawmill  thereon,  and  F.  agreed  to  furnish  timber  and  do  the 
logiTlng  and  deliver  the  logs  at  the  mill  for  a  certain  price,  and  S. 
guaranteed  that  the  mill  cost*  of  manufacturing  the  logs  and  lumber 
should  not  exceed  a  certain  price,  and  it  was  agreed  that  they  should 
share  in  the  profits,  where  S.  sold  the  mill  to  F.,  and,  In  the  meantime, 
F.  organized  a  corporation  and  sold  to  it  the  timber  and  assigned  to 
it  his  interests  in  the  contract,  reserving  the  obligation  to  do  the  logging 
and  to  receive  the  profits  arising  therefrom,  the  corporation  became  the 
owner  of  the  timber  obligated  to  sell  it  to  F.  for  the  price  named  in 
the  contract  and  one-half  of  the  net  proceeds  of  manufacturing  it  while 
F.  was  to  do  the  logging  and  cut  the  timber  into  lumber  and  sell  and 
dispose  of  the  lumber ;  and  the  corporation  assumed  no  liability  for 
expenses  incurred  either  in  the  logging  operations  or  in  the  operations 
of  the  mill. — Harding  v.   Oregon-Idaho  Company,  34. 

MABBIAGE. 

Marriage — Evidence. 

Testimony  referring  to  defendant  and  co-defendant  as  "Mr.  and  Mrs. 
E'."  and  to  co-defendant  as  "Mrs.  E.,  does  not  establish  the  relation  of 
husband  and  wife ;  and  hence  the  court  on  appeal  will  not  reverse  a 
conviction  on  the  ground  thai  the  female  defendant  was  deprived  of  the 
prima  facie  presumption  that  a  wife,  acting  with  her  husband,  acts 
by  coercion  and  without  guilty  intent. — State  v.   Erickson,  262. 

MASTEB  AND  SEBVANT. 

Master   and    Servant  —  Injury    to    Servant  —  Contributory    Negli- 
gence. 

1.  An  employee  loading  lumber  on  a  vessel  was  injured  by  lumber 
falling  because  of  a  defect  in  the  winch.  To  do  his  work  he  was  compelled 
to  stand  near  the  suspended  timbers  and  while  the  winch  was  lowering 
the  same  down.  When  the  winchman  was  about  to  lower  the  timber  he 
called  to  the  men  to  stand  back,  and  they  all  did  so.  At  the  time 
of  the  accident  the  employee  was  about  eight  feet  from  a  perpendicular 
line  from  the  suspended  timber.  Held,  that  plaintilT  was,  as  a  matter  of 
law,  free  from  contributory  negligence,  as  he  had  a  right  to  anticipate 
that  the  winch  would  perform  its  functions. — Miller  v.  Brown  d  McCahe, 
245. 

Master  and   Servant — Evidence — Sufficiency. 

2.  In  an  action  against  a  railroad  construction  company  for  the  price 
of  grading  on  the  right  of  way,  evidence  held  to  show  that  plaintiffs 
were  employed  by  a  sub-contractor  under  the  construction  company, 
and  not  by  the  construction  company. — Blade  v.  Utah  Construction 
Co.,   525. 

MECHANICS'   LIENS. 

Mechanics'    Liens — Contracts — Substantial    Compliance. 

1.  Though  a  contractor  has  not  fully  complied  with  his  contract,  yet, 
if  he  has  substantially  done  so,  he  may  enforce  his  lien,  recovering  the 
contract  price,  less  what  It  would  cost  the  other  party  to  complete  the 
work  in  exact  accordance  with   the  contract. — Edmunds  v.    Welling.   103. 

Mechanics'    Liens — Contract — Substantial    Compliance — Question 
FOR  THE   Jury. 

2.  What  is  a  substantial  compliance  with  a  contract  to  enable  a  con- 
tractor to  foreclose  his  mechanics'  lien  Is  for  the  Jury  to  decide  from  all 
the   facts    in    the   case. — Edmunds   v.    Welling,    103. 

Mechanics'   Liens — Materialman's   Lien — Right   to   Lien. 

3.  Defendant  heating  company  contracted  by  four  separate  contracts 
with    defendant    railroad    company    to    furnish    heating    apparatus    in    a 


664  Index. 


roundhouse,  storehouse,  office,  ollhouse,  and  powerhouse,  constituting  four 
separate  buildings,  to  be  constructed  by  the  railroad  company ;  the  con- 
tracts providing  that  the  heating  company  should  "furnish  all  of  the 
labor  and  material  required  for  the  installation"  of  the  various  apparatt-v 
PlaintlfT  furnished  the  heating  company  with  material  used  in  installing 
the  improvements,  including  the  power  plant,  which  was  installed  t,.. 
furnish  power  for  machines  in  the  roundhouse,  repair  shop,  hot  water 
for  the  boiler  washer  and  steam  for  the  pipes  In  the  roundhouse,  and  to 
transmit  steam  and  water  to  the  boiler  washer,  but  the  steam  pipes 
connecting  the  boiler  washer  and  those  in  the  roundhouse  and  the  boiler 
and  hot-water  tank  In  the  powerhouse,  as  well  as  Liie  connecting  shaft, 
were  put  In  by  the  railroad  company  and  were  not  included  in  the 
heating  company's  contract,  nor  furnished  by  plaintiff.  Plaintiff  claimed 
a  Hen  on  all  of  the  buildings  erected  for  material  furnished  the  heating 
company  and  used  In  the  construction  of  the  roundhouse,  office,  store- 
house, ollhouse  and  power  plant,  but  did  not  Identify  the  material  slh 
going  into  any  particular  building.  Section  5640,  B.  &  C.  Comp.,  gi\L« 
every  person  furnishing  materials  for  use  In  the  construction  of  any 
building,  a  lien  thereon  for  materials  furnished  at  the  instance  of  thi- 
owner  of  the  building,  or  his  agent,  and  provides  that  every  contractor, 
or  person  having  charge  of  the  construction  of  any  building,  shall  be 
deemed  the  agent  of  the  owner.  Held,  that  since  the  Hen  given  by  'a<» 
statute  was  upon  each  building  for  the  material  entering  into  its  con- 
structipn,  unless  the  owner  has  treated  several  structures  as  one,  plaintiff 
was  not  entitled  to  a  lien  on  all  of  the  buildings  for  the  materui.<3 
furnished,  not  having  contracted  with  the  railroad  company  and  not 
having  connected  Itself  with  either  of  the  original  contracts  between 
that  company  and  the  heating  company. — Crane  Company  v.  Erie  Heat- 
ing  Co.,   410. 

MINES  AND   MINEBALS. 

Mines   and  Minerals — Lands   Open   to   Location — Withdrawals. 

1.  Under  Act  Congress  June  17,  1902,  c.  1^>93,  §3,  32  Stat.  388 
(U.  S.  Comp.  St.  Supp.  1909.  p.  597),  directing  the  Secretary  of  the 
Interior  (1)  to  withdraw  from  entry  the  lands  for  any  irrigation  works 
contemplated  by  the  act.  and  (2)  authorizing  him  to  withdraw  any  lands 
believed  to  be  susceptible  of  Irrigation  from  such  works,  withdrawals 
under  the  first  clause  are  not  subject  to*  location  for  mining  purposes, 
being  reserved  for  government  use,  while  lands  withdrawn  under  the 
second  clause  are  disposed  of  only  for  homesteads,  and  as  all  lands 
open  to  homestead  entry  are  subject  to  mining  location,  lands  withdrawn 
under   the   second  clause   are   so   subject. — Loney  v.    Scott,   378. 

Mines  and  Minerals — Patents — Operation — ^Mineral  Deposits. 

2.  A  patent  to  government  land  transfers  to  the  patentee  all  veins, 
lodes,  or  other  minerals  within  Its  boundaries,  unless  such  mineral 
deposits  were  known  to  exist  at  the  time  of  the  issuance  of  the  patent, 
in  which  case  the  known  mineral  deposits  do  not  pass  by  the  patent. 
— Loney   v.    Scott.    378. 

Mines    and   Minerals — Public   Mineral   Lands — Statutes — Building 
Sands   a  "Mineral." 

3.  Under  Rev.  St.  S  2329  (U.  S.  Comp.  St.  1901,  p.  1432),  by  which 
claims  usually  called  placers.  Including  all  forms  of  deposits  excepting 
veins  of  quartz  or  other  rock  In  place,  shall  be  subject  to  entry,  building 
sand  is  a  mineral,  and.  hence,  land  more  valuable  for  the  building  sand 
it  contains  than  for  agriculture  is  mineral  land,  subject  to  placer 
locations. — Loney   v.    Scott,    378. 

Mines  and  Minerals — Locations — Patents — Relief  From  Cloud  on 
Land. 

4.  The  plaintiff  had  located  placer  claims  upon  public  land  while  it 
was  suspended  from  entry  and  had  remained  in  possession  working  the 
claims,  and  when  the  land  was  re-opened  to  entry,  defendant's  grantor,  a 
railroad  company,  obtained  a  patent  for  the  land  as  lieu  land  under  Its 
grant.  Held  that,  If  a  patent  to  lands  to  which  one  is  entitled  has  been 
Improperly  issued  by  the  government  to  another,  the  state  courts  will 
quiet  the  title  by  adjudging  the  patentee  a  trustee  of  the  title  for  him, 
but  to  warrant  such  a  decree,  plaintiff  must  show  that  he  is  entitled 
to   the   patent   or   that    the   title   should   have   been   awarded    to   him,    and 
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hence,  the  plaintiff  was  without  right  to  have  the  defendant  adjudged  a 
trustee  for   him. — Loney  v.   Scott,   378. 

MOBTGAGES. 

Mortgages — Con  sideration. 

1.  Where  a  debtor  in  default  for  interest,  and  on  other  accounts  gave 
to  his  creditor  a  note  and  a  mortgage  partly  as  additional  security 
and  partly  as  representing  an  additional  advance  of  money,  the  mortgage 
was  supported  by  a  valuable  consideration. — BtLsh  v.  Roberta,  169. 

MORTOAGBB OWNERSHIP    OF     MORTGAGED     PREMISES REPRESENTATIONS. 

2.  A  creditor  may  rely  on  the  written  statement  of  a  third  person 
that  he  is  a  tenant  of  the  debtor  who  is  the  owner,  and  take  a  mortgage 
from  the  debtor  on  the  premises  in  the  possession  of  the  third  person. 
— Bush  V.  Roberta,  169. 

Mortgages — Bona   Fide   Purchaser — Constructive  Notice. 

3.  Under  Section  5359,  B.  &  C.  Comp.,  providing  that  conveyances  of 
real  property  not  recorded  within  five  days  after  their  execution  are  void 
as  to  subsequent  good -faith  purchasers,  the  recording  of  a  mortgage  is 
constructive  notice  to  subsequent  purchasers ;  but  a  mortgagee  who  has 
recorded  his  mortgage  may  assume  that  the  mortgagor  continues  to  own 
the  property,  and  he  may  deal  with  him  as  such  owner,  and,  though 
he  has  notice  of  a  transfer  by  the  mortgagor,  he  may  assume  that  the 
purchaser  has  Informed  himself  of  the  condition  of  the  title,  and  has 
taken  it  subject  to  the  mortgage. — Kaiser  v.   Idleman,   224. 

Mortgages — Part   Payment — "Evidence  of  Indebtedness." 

4.  A  mortgage  Is  an  evidence  of  indebtedness  within  Section  25,  B.  &  C. 
Comp.,  providing  that  payment  of  principal  or  interest  on  any  bill  of 
exchange,  promissory  noie,  bond,  or  "other  evidence  of  Indebtedness," 
shall  make  limitations  run  from  the  time  of  such  payment,  and  a  part 
payment  on  a  note,  or  on  the  mortgage  securing  It,  tolls  the  statute  as 
to  the  mortgage. — Kaiser  v.  Idleman,   224. 

Mortgages — Part    Payment. 

5.  Under  Sections  5,  24.  25.  B.  &  C.  Comp..  fixing  the  time  for  the 
commencement  of  actions  on  notes  and  on  sealed  Instruments,  and  pro- 
viding that  the  effect  of  any  payment  of  principal  or  Interest  shall  not 
be  altered  by  the  fact  that  no  promise  is  sufficient  evidence  of  a  new 
conlract  unleas  the  sanv  is  in  writing  and  signed  by  the  party  to  be 
charged,  and  that  any  payment  of  principal  or  interest  on  any  bill  of 
exchange,  note,  bond,  or  other  evidence  of  Indebtedness  shall  make  limi- 
tations commence  from  the  time  of  such  payment,  a  part  payment  by 
a  mortgagor,  made  after  he  has  conveyed  the  property,  but  before  the 
running  of  limitations,  arrests  the  operation  of  limitations,  but  a  pay- 
ment after  the  debt  has  been  barred  does  not  revive  the  debt  to  the 
prejudice   of   his  grantee. — Kaiser  v.    Idletnan,   22. A. 

Mortgages — Foreclosure — Right  of  Redemption. 

6.  A  payment  to  the  State,  foreclosing  a  mortgage  securing  a  loan 
made  by  the  State  Board  of  I^and  Commissioners,  of  the  amount  due 
under  the  decree,  made  at  any  time  within  four  months  of  the  confirma- 
tion of  tlie  foreclosure  sale,  removes  the  equitable  title  of  the  State  and 
It  falls  into   the   legal   title. — Urquhart  v.   Belloni,   314. 

Mortgages — Foreclosure  —  Conveyance  to  Purchaser — Statute  of 
Limitation. 

7.  Where  a  decree  of  foreclosure  was  made  and  confirmed  in  1895, 
and  in  1901  the  then  sheriff  executed  to  the  holder  of  cerllflcate  of  ssile 
a  sheriff's  deed  conveying  the  premises  in  question,  the  fact  that  the 
sheriff  under  Section  7.  subd.  1,  B.  &  C.  Comp.,  after  three  years,  could 
successfully  resist  a  mandamus  compelling  him  to  execute  a  deed,  does 
not  prohibit  him  from  voluntarily  performing  this  duty  originally  enjoined 
by  law,  and  executing  a  valid  deed.  Independent  of  Section  1035,  B.  &  C. 
Comp.,  providing  that,  where  a  sheriff  has  failed  to  make  a  deed  during 
his  term  of  office,  the  then  sheriff,  at  any  time  after  such  purchaser 
shall  be  entitled  to  a  deed,  shall  execute  such  conveyance. — Talbot  v. 
Cook,   535. 
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Mortgages — Possession  of  Mortgagor — Adverse  Nature. 

8.  The  possession  of  a  mortgaKor  and  her  devisee  cannot  be  held 
adverse  to  the  claim  of  the  mortgagee,  even  after  judgment  and  sale 
in  foreclosure,  In  the  absence  of  any  overt  act  indicating  a  change  of 
attitude  toward  the  mortgagee  or  his  successor  in  interest,  the  purchaser 
at  the  foreclosure  sjile,  from  that  of  a  voluntary  mortgagor  to  that  of  a 
hostile   claimant. — Talbot   v.    Cook,   535. 

MtJNICIPAL   CHABTEBS. 

Same  as  Charter  of  Cities. 

MtJNICIPAL   COBPUBATIONS. 

Municipal   Corporations — Bonds — Authority   to   Issue. 

1.  Municipalities  cannot  issue  bonds  unless  the  authority  to  do  so 
is  expressly  given  or  clearly  implied. — Hall  v.   Hood  River  Irr.  Dist.,  69. 

Municipal  Corporations — "Peace  Officer" — Policemen. 

2.  For  the  purpose  of  determining  his  right  to  compensation  during  a 
period  of  suspension  on  written  charges  which  on  investigation  are  found 
untrue,  a  policeman  appointed  subject  to  the  civil  service  rules  as  required 
by  the  charter  of  the  City  of  Portland  (Section  179 )r  who  is  required  to 
take  an  oath  of  oflflce  and  give  a  bond  for  the  faithful  discharge  of  his 
duties,    who    is    made    a    peace    officer    by    Section    1593.    B.    &    C.    Comp., 

and  a  large  part  of  whose  duties  are  such  that  he  must  have  authority  , 

to  act,   not  as  agent   for   the   State   or  city,    but   by    virtue   of   the   office.  i 

is  an  officer,  and,  when  legally  appointed,  has  title  to  the  office,  which 
can  only  be  terminated  in  the  manner  provided  by  law. — Reising  v.  City 
of  Portland,  235. 

Municipal  Corporations — "Officer" — Duration  of  Term — Policemen. 

3.  Section  11  of  the  charter  of  the  City  of  Portland  provides  that  there 
shall    be    elected    a    mayor,     treasurer,     municipal     judge,     city    a.torney. 
auditor,  and  15  councllmen,  who  shall   be  officers  of  the  city.     Section   18 
prescribes   the   terms  of   such  officers.      Municipal   officers  embraced   in   a  , 
department,    which    includes    detectives,    are    subject    to    the    civil    service 

rule  found  at  Section  306.  Article  VI,  Section  7.  Conslltution  of  Oregon, 
provides  that  such  other  city  officers  as  may  be  necessary  shall  be  elected 
or  appointed  in  such  manner  as  may  be  prescribed  by  law.  Article  XV, 
Section  2,  provides  that,  when  the  duration  of  any  office  is  not  provided 
by  the  constitution,  it  may  be  declared  by  law,  and,  If  not  so  declared, 
the  office  shall  be  held  during  the  pleasure  of  the  authority  making 
the  appointment,  but  the  legislative  assembly  sh£tl1  not  create  any  office, 
the  tenure  of  which  shall  exceed  four  years.  Held,  that  a  detective  is 
not  an  officer  within  the  Constitution,  Article  XV,  Section  2. — Reising  v. 
City  of   Portland,   295. 

Municipal   Corporation — Charter — Amendment. 

4.  Where  a  city  charter  amendment  was  on  file  with  the  auditor  from 
the  time  of  the  presentation  of  the  initiative  petition,  it  was  entitled  to  go 
on  the  ballot,  whether  it  be  regarded  as  a  measure  initiated  by  petition, 
or  as  a  measure  proposed  by  the  city  council. — Kieman  v.  Portland,  454. 

Municipal      Corporations  —  Charter      Amendment  —  Filing      With 
Auditor. 

5.  Where  the  general  auditor  of  a  city  was  also  city  clerk,  a  charter 
amendment  petition  filed  with  him  in  one  capacity  would  be  regarded  ajs 
filed  in  either  or  both   capacities.. — Kieman  v.   Portland.  454. 

Municipal   Corporations — Ordinances — Repeal. 

6.  Where  a  city  ordinance  appointing  an  election  for  an  amendment  to 
the  city  charter  was  amended  by  changing  the  date  of  the  election,  and 
thereafter  an  ordinance  was  passed  repealing  it  as  amended,  th'.'  whole 
ordinance  as  amended  was  repealed,  at  least  by  implication. — Kieman 
v.   Portland,   454. 

Municipal    Corporations  —  City    Charter  —  Amendment  —  Election 
— Ordinances. 

7.  Where  a  city  ordinance  as  amended,  providing  for  submission  to 
voters    of   an    amendment    to    the    city   charter,    was    repealed.    bocaus3    of 
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supposedly  irregularity,  the  fact  that  the  repealing  ordinance  did  not  take 
effect  for  30  days  did  not  deprive  the  council  of  power  to  pass  a  resolu- 
tion to  submit  the  charter  amendment  to  a  vote,  at  the  coming  election, 
before   the   30-day  period   had  Expired. — Kieman  v.   Portland,   454. 

Municipal  Corporations — Charter  Amendment — Ballot. 

8.  A  vote  favoring  an  amendment  to  a  city  charter  was  not  rendered 
invalid  because  the  words  "charter  amendment  submitted  by  the  council" 
were  not  printed  on  the  ballot,  though  the  words  should  have  been  printed 
there. — Kieman   v.    Portland,    454. 

Municipal  Corporations  —  Charter  Amendment  —  Ballot  —  Voters' 
Pamphlet. 

9.  A  vote  In  favor  of  a  city  charter  amendment  was  not  rendered 
invalid  because,  in  printing  the  ballot  title  in  the  voters'  pamphlet,  the 
negative  was  placed  after  the  even  number  and  the  afflrmative  after  the 
odd,  instead  of  vice  versa,  as  required  by  law.  where  In  all  other  respects 
the  ballot  title  corresponded  with  that  actually  printed  on  the  ballot, 
and  the  mistake  could  not  have  misled  the  voters. — Kieman  v.  Port- 
land,  454. 

Municipal  Corporations — Rights  of  Taxpayers — Objection  to  Con- 
struction OF  Bridge  Over  Navigable  Stream. 

10.  An  objection  that  no  consent  of  the  War  Department  had  been 
obtained  for  the  construction  of  a  public  bridge  over  navigable  water 
could  not  be  raised  by  a  taxpayer,  but  was  a  matter  to  be  settled 
between  the  government  authorities  and  the  city. — Kieman  v.  Port' 
land,  454. 

Municipal   Corporations — Charter   Amendment — Bridges. 

11.  Under  Constitution  of  Oregon,  Article  XI,  Section  2,  as  amended, 
providing  that  the  legal  voters  of  every  city  and  town  are  granted  power 
to  enact  and  amend  their  municipal  charters,  subject  to  the  constitution 
and  criminal  laws  of  the  State,  a  city,  subject  to  such  restrictions,  may 
Include  in  its  charter,  by  amendment,  any  provision  or  right  that  the 
legislature  might  have  granted  before  the  constitution  was  amended,  and 
hence  a  city  by  amendment  to  Its  charter  has  a  right  to  locate  and 
construct  a  public  bridge  over  a  river  at  any  point  where  such  river 
is  exclusively  within  the  municipal  boundaries. — Kieman  v.  Po^land,  454. 

Municipal   Corporations — Initiative   and   Referendum    Provisions — 
Instructions. 

12.  The  Constitution  of  Oregon.  Article  XI.  Section  2,  as  amended 
June  4,  1906,  provides  that  corporations  may  be  formed  only  under 
general  laws,  but  shall  not  be  created  by  the  legislative  assembly  by 
special  laws,  and,  further,  that  "the  legislative  assembly  shall  not  enact, 
amend  or  repeal  any  charter,  or  act  of  Incorporation  for  any  municipality, 
city  or  town,"  and  that  "the  legal  voters  of  every  city  and  town  are 
hereby  granted  power  to  enact  and  amend  their  municipal  charter,  subject 
to  the  constitution  and  criminal  laws  of  Oregon."  Held,  that  the  first 
sentence  of  Section  2  places  no  restriction  on  the  legislature  as  to  the 
enactment  of  general  laws,  except  that  no  special  laws  creating  or 
affecting  municipalities  shall  be  enacted  by  the  legislature,  the  exception 
reserving  to  the  legislative  department  the  right,  whether  by  the  people 
directly  through  the  Initiative,  or  indirectly  through  the  legislature,  to 
enact  general  laws  on  the  subject  in'aicatlng  that  the  inhibition  In  the 
next  sentence  has  reference  only  to  special  laws. — Kieman  v.  Port- 
land,   454. 

Municipal  Corporations  —  Discharge  op   Sewage  —   Injunction  — 
"Sewage." 

13.  A  city  constructed  an  underground  tile  drain  that  collected  surface 
water  and  drainage  from  houses  whicJi  ran  from  the  drain  Into  an  open 
ditch  and  thence  Into  a  gully  near  the  corner  of  plaintiflf's  residence  prop- 
erty, which  was  low  ground.  The  water  In  plaintiff's  well,  which  was 
within  16  feet  of  the  gully,  was  affected  by  the  condition  of  the  water  in 
the  ditch.  Held,  that  water  is  sewage,  and  the  city  may  be  enjoined 
from  discharging  It  Into  the  gully,  although  the  water  In  plaintiff's  well 
at   Its  best   is  not   good. — Ulmen  v.   Town  of  Mt.  Angel,   547. 

Municipal  Corporations — Discharge  op  Sewage — Prescriptive  Right. 

14.  The  convenience  of  the  public  will   not  authorize  a  city   to  direct 
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surface  or  other  waters  in  a  public  sewer  or  drain  and  empty  them  upon 
the  land  of  an  individual  to  his  injury,  and  the  right  to  do  so  cannot 
be  acquired  by  prescription. — Uhnen  v.   Town  of  Mt.  Angel,   547. 

Municipal  Corporations  —  Public  Supply  —  Franchise  —  Power  of 
Municipality. 

15.  Even  in  the  absence  of  statutory  power,  a  municipality,  as  an 
Incident  to  its  organization,  has  the  rigrht  to  give  a  franchise  for  the 
purpose  of  supplying  itself  witli  water. — City  of  Joseph  v.  Joseph  Water 
Works   Co.,    586. 

Municipal  Corporations  —  Franchise  —  Power  to  Grant  —  Water- 
works. 

16.  Under  the  express  provisions  of  Section  2711,  B.  ft  C.  Comp., 
part  of  the  statute  providing  for  the  organization  of  cities  passed  in 
1893  (Laws  1893,  p.  119),  a  city  may  grant  a  franchise  to  a  water 
company  to  supply  the  town,  and  Section  2692  makes  the  provision  apply 
to  charters  previously  granted.— Citj/  of  Joseph  v.  Joseph  Water  Works 
Co.,  B86. 

Municipal  Corporations — Public  "Debt" — Statutory  Liacitation  of 
Indebtedness. 

17.  A  municipality  may  legally  contract  for  the  future  supply  of  water 
at  an  annual  rental,  though  the  aggregate  of  the  rentals  will  exceed  the 
statutory  limitation  of  Indebtedness,  being  a  contract  for  future  indebted- 
ness to  be  incurred,  provided  the  contracting  party  perform  the  agreement 
out  of  which  the  debt  may  arise,  not  being  a  "debt"  within  the  meaning 
of  the  limitation. — Citf/  of  Joseph  v.  Joseph  Water  Works  Co.,  586. 

Municipal  Corporations — Use  of  Public  Place — Franchise — ^Dura- 
tion OF  Grant. 

18.  A  munfcipality  has  no  authority  to  grant  a  perpetual  utility  fran- 
chise.— City  of  Joseph  v.  Joseph  Water  Works  Co.,  586. 

Municipal  Corporations — Use  of  Public  Place — Franchise — Ruuss 
OF   Construction. 

19.  Where  the  terms  of  a  franchise  are  doubtful,  they  should  be  con- 
strued most  strongly  against  the  grrantee ;  what  is  not  unequivocally 
granted  being  withheld,  and  nothing  passing  by  implication  save  what  is 
necessary  to  effect  the  obvious  intent  of  the  grant. — City  of  Joseph 
V.   Joseph    Water    Works   Co.,   586. 

NAMES. 

Names — Idem   Sonans. 

Where  land  was  conveyed  by  deed  to  a  grantee,  whose  name  was 
spelled  "David  Kessler,"  and  there  was  no  dispute  as  to  the  identity  of 
the  grantee  whose  name  in  fact  was  "David  Kesler,"  the  names  were 
idem  sonans,  and  the  deed  was  not  affected  by  the  mistake  In  spelling. 
— Langley  v.   Kesler,  281. 

NAVIGABLE   WATERS. 

Navigable  Waters  —  Bridges  —  Permission  to  Construct — Port  of 
Portland. 

Proceedings  for  the  construction  of  a  bridge  over  the  Willamette 
River  by  the  City  of  Portland  were  not  invalid  because  of  a  failure  to 
obtain  permission  of  the  Port  of  Portland  to  construct  the  bridge ;  such 
corporation  being  only  authorized  to  remove  obstructions,  to  deepen  the 
channels,  and  generally  to  have  control  over  the  river  to  facilitate  and 
protect    commerce. — Kieman   v.    Portland,    454. 

NEGLIGENCE. 

Nbglioencb — Contributory    Negligence — Injury    to    Servant. 

An  employee  loading  lumber  on  a  vessel  was  injured  by  lumber  falling 
because  of  a  defect  m  the  winch.  To  do  his  work  he  was  compelled  to 
stand  near  the  suspended  timbers  and  while  the  winch  was  lowering 
the  same  down.  When  the  winchman  was  about  to  lower  the  timber  he 
called  to  the  men  to  stand  back,  and  they  all  did  so.  At  the  time 
of  the  accident  the  employee  was  about  eight  feet  from  a  perpendicular 
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line  from  the  suspended  timber.  Heid,  that  plaintiff  was,  as  a  matter  of 
law.  free  from  contributory  negligence,  as  he  had  a  right  to  anticipate 
that  the  winch  would  perform  its  functions. — Miller  v.  Brown  d  McCabe, 
245. 

NEGOTIABLE  IKSTBTJMENTS. 

Same   as   Bills   and   Notes. 

NONSUIT. 

Nonsuit — Sufficibnct  of  Evidence. 

Where  there  is  any  evidence,  however  slight,  fairly  suspectible  of  an 
Inference  or  presumption  tending  to  establish  the  material  averments  of 
the  complaint,  a  nonsuit  will  be  denied. — Harding  v.  Oregon-Idaho  Co.,  34. 

NOTES. 

Same   as   Bills   and   Notes. 

NOTICE. 

"Notice" — Judgment — ^Vacation. 

Section  103,  B.  ft  C.  Comp.,  provides  that  the  court  may  at  any 
time  Within  one  year  after  notice  thereof  relieve  a  party  from  a  Judg- 
ment or  order  talcen  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  Held,  that  "notice,"  as  used  in  the  statute, 
means  "knowledge." — Fildeto  v.   Milner,   i6. 

Description  of  Judgment  In  Notice  of  Appeal — See  Appeal  and  £?rror. 
24.    25,   26. 

OFFICEES. 

Officers — Compensation — Deductions. 

The  rule  that  an  employer  is  entitled  to  deduct  from  the  contract 
price  the  earnings  of  the  employee  during  the  time  of  breach  of  the 
contract  by  the  employer  has  no  application  to  the  case  of  an  officer 
suing  for  his  salary,  since  in  the  latter  case  the  liability  is  not  upon 
contract,  and  the  officer  is  entitled  to  recover  his  salary  while  wrong- 
fully excluded  from  the  office  without  crediting  his  earnings  thereon. 
— Reiaing  v.    City   of  Portland,   295. 

A  Detective  Not  an  Officer  Within  Section  2,  Article  XV  of  the  Con- 
stitution— See   Municipal   Corporations,   2,    3. 

OPINION  EVTDENCE. 

See  Criminal  Law,  8,   9,   10,   11. 

OPTIONS. 
On  Purchase  of  Land — See  Vendor  and  Purchaser,  2,   3,   5,   6,    7,    8. 

ORDINANCES  OF   CITIES. 

Ordinances — City    Charter — Amendment — Election. 

1.  Whtre  a  city  ordinance  as  amended,  providing  for  submission  to 
voters  of  an  amendment  to  the  city  charter,  was  repealed,  because  of 
supposedly  irregularity,  the  fact  that  the  repealing  ordinance  did  not 
take  effect  for  30  days  did  not  deprive  the  council  of  power  to  pass  a 
resolution  to  submit  the  charter  amendment  to  a  vote,  at  the  coming 
election,  before  the  30-day  period  had  expired. — Kieman  v.  Portlandj  454. 

Ordinance — Repeal. 

2.  Where  a  city  ordinance  appointing  an  election  for  an  amendment  to 
the  city  charter  was  amended  by  changing  the  date  of  the  election,  and 
thereafter  an  ordinance  was  passed  repealing  it  as  amended,  the  whole 
ordinance  as  amended  was  repealed,  at  least  by  Implication. — Kieman 
v.    Portland,   454. 

Ordinances    for    Taxing    Vehicles,    Construed — See    Licenses,    13. 
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OBEGON   CASES. 

Applied,  Approved,  Cited,  Distinguished,  Followed  and  Overruled  in 
This  Volume — See  table  in  front  of  this  volume. 

OBEGON  CONSTITirTION. 

Cited  and  Applied  in  This  Volume — See  table  In  front  of  this  volume. 

OBEGOK   STATUTES. 
Same   as   Statutbs   op  Orboon. 

PABOL  EVTDEKCE. 
To   Vary   Contract   in   Civil   Actions — See   Evidbncb^    12. 

PABTIES. 

PaHTIBS JUDG  M  BNT ^VACATION. 

1.  Section  38,  B.  &  C.  Comp.,  provides  that  no  action  shall  abate  by 
the  transfer  of  any  interest  therein,  if  the  cause  of  action  continue. 
Pending  a  suit  to  determine  title  to  land,  the  same  was  conveyed  and 
a  default  decree  was  entered  after  service  by  publication.  Thereafter 
a  motion  was  made  to  vacate  the  decree,  and  the  grantees  sought  to  be 
substituted  as  defendants.  Held,  that  it  was  proper  to  permit  the  grantees 
to  be  made  parties  defendant.  If  not  to  be  substituted. — Fildeto  v.  Milner, 
16. 

Parties — Trustee  of  an  Bxprbbb  Trust — Statutes. 

2.  Where  a  contract  stipulates  that  it  is  made  for  the  benefit  of  a  third 
person  or  designates  the  third  person  as  "trustee,"  the  word  not  being 
used  as  descriptio  personae,  an  express  trust  within  Section  29,  B.  &  G. 
Comp.,  authorizing  a  trustee  of  an  express  trust  to  sue  alone,  is  created, 
and  the  third  person  may  sue  alone. — Simon  v.   2  rummer,  153. 

Parties — Parties  in  Interest — ^Agency. 

3.  An  action  cannot  be  prosecuted  for  a  principal  in  the  name  of  a 
mere  agent  having  no  personal  interest  In  the  subject-matter,  but  where 
an  agent  has  a  part  in  the  contract  to  which  he  is  made  a  party,  or  has 
a  particular  property  in  the  subject-matter  of  the  agreement,  the  legal 
Interest  and  the  right  of  action  are  vested  in  him. — Simon  v.  Trummer,  153. 

Parties — Trustee   in    Interest — ^Aqbnct. 

4.  A  person  obtaining  a  lease  intended  to  permit  a  corporation  of 
which  he  was  the  managing  agent  to  occupy  the  premisea  The  corpora- 
tion obtained  possession,  but  did  not  secure  an  assignment  of  the  lease. 
It  paid  the  rent  and  the  costs  and  expenses  incurred  in  dissolving  an 
Injunction  obtained  by  a  third  person  enjoining  possession  under  the 
lease.  Held,  that  the  lessee  had  a  special  property  In  the  leased  premises, 
and  could  sue  alone  on  the  injunction  bond  given  by  the  third  person. 
— Simon  v.    Trummer,   153. 

V 

Parties — Parties  in   Interest — Objections. 

5.  Where  the  complaint  shows  that  plaintiff  is  the  real  party  In 
interest,  his  right  to  sue  may  not  be  challenged  by  demurrer. — Simon 
V.    Trummer,    153. 

Parties — Parties    Plaintiff — Nonjoinder. 

6.  The  rule  that  the  nonjoinder  of  a  necessary  party  plaintiff  in  an 
action  ex  delicto  cannot  be  proved  under  the  general  issue  does  not  apply 
in  an  action  by  one  who  has  a  joint  interest  in  the  subject-matter,  in 
which  case  the  question  of  nonjoinder  is  admissible  under  the  general 
issue  in  diminution  of  the  indemnity  demanded. — Simon  v.  Trummer,  133. 

Parties — Defect  of  Parties — ^Manner  of  Raising  Objection. 

7.  An  answer  or  plea  interposing  the  objection  of  nonjoinder  of  parties 
plaintiff  must  be  special,  and  allege  directly  that  plaintiff  is  not  the 
real    party    in    interest. — Simon    v.    Trummer,    153. 
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PABTNEBSHIP. 

Partnership — Action  by   Partnkr — Parties. 

1.  At  common  law,  a  partner  may  not  sue  in  his  own  name  on  a 
Arm's  claim,  though  the  co-partner  has  assignned  to  him  his  interest 
therein,  except  in  the  case  of  negotiable  instruments,  but  the  assign- 
ment gives  to  the  assignee  the  right  to  use  the  name  of  the  assignor  to 
collect  the  claim  in  their  joint  names,  and  under  the  code  the  assignee 
may  sue  in  his  own  name  as  the  real  party  In  Interest. — Levins  v. 
atark,   183. 

Partnership — Action    by   Partner — Pl.eading   and   Proof. 

2.  Since  a  partner  suing  in  his  own  name  on  a  Arm's  claim  must 
allege  the  fact  of  the  vesting  of  the  legal  or  equitable  title  thereto  in 
him,  and  an  averment  of  an  assignment  of  the  co-partner's  interest 
in  the  claim  must  be  made  when  the  allegations  are  put  In  issue  by 
denial,   they  are  material,   and  must   be  proved. — Levins  v.   Stark,   189. 

Partnership — Action    by    Partner — Parties. 

3.  A  statement  by  a  partner  that  his  co-partner  should  take  a  Arm 
claim,  and  should  take  care  of  it,  as  the  partner  was  going  away,  was 
not  an  assignment  of  the  partner's  interest  in  the  claim  to  the  co- 
partner, and  he  could  not  sue  thereon  in  his  own  name. — Levins  v. 
Stark,    18 ». 

Partnership — Death    op   Partner — Fraud   of   Survivor — Evidence. 

4.  Circumstantial  evidence  in  a  suit  by  one,  as  executrix  of  a  deceased 
partner  and  as  administratrix  of  the  partnership  estate,  against  H.,  the 
surviving  partner,  and  E..  to  recover  the  partnership  estate,  held  sufficient 
to  overcome  the  testimony  of  defendants,  and  to  prove  fraudulent  con- 
spiracy between  defendants  in  the  transfer  to  E*.  of  property,  which  the 
partnership  estate  held  under  a  conditional  sale  In  the  form  of  a  lease 
to    the   partnership. — Snyder   v.    Harrington,   541. 

Partnership  —  Acts   of   Surviving   Partner  —  Benefits   Inuring   to 

F^STATB 

5.  Every  advantage  or  waiver  which  the  surviving  partner  secures 
by  his  exercise  of  control  de  son  tort  over  the  partnership  estate  inures 
to  the  beneAt  of  the  estate,  and  not  to  him  personally. — Snyder  v. 
Harrington,  541. 

PLEADINQ. 

Pleading — Complaint — Defects — Waiver. 

1.  Under  Section  72,  B.  &  C.  Comp.,  providing  that  an  objection, 
except  the  objection  that  the  complaint  does  not  state  a  cause  of 
action,  is  waived  unless  taken  by  demurrer  or  answer,  the  defect  In  a 
complaint  failing  to  state  a  cause  of  action  is  not  waived  by  answering 
over  after  the  overruling  of  a  demurrer. — Robinson  v.  Holmes,  5. 

Pleading — Defects — Cured  by   Verdict. 

2.  A  defect  in  a  compla'nt.  falling  to  state  a  cause  of  action,  is  not 
cured  by  the  judgment. — Robinson  v.  Holmes,  5. 

Complaint — Sufficiency — Action   Against   Indorser  of  Note. 

3.  A  complaint  undertaking  to  state  the  facts  necessary  to  charge 
an  indorser  must  aver  presentment  to  the  maker,  as  required  by  Section 
4473.  B.  &  C,  Comp.,  unless  presentment  is  dispensed  with,  as  authorized 
by  Section  4484,  and  must  allege  nonpayment  and  notice  of  dishonor 
as  required  by  Section  4491.  unless  the  necessity  therefor  has  been  waived 
under  Section  4511.  or  is  not  required  und«?r  Section  4520,  to  hold  an 
indorser,  and  a  complaint  alleging  the  execution  of  a  note  and  the 
indorsement  thereof,  and  averring  that  the  debt  Is  due  and  has  not 
been  paid,  is  insufficient,  as  against  a  demurrer,  to  charge  the  indorser. 
— Robinson    v.    Holmes,    5. 

Pleading — Quieting   Title — Complaint. 

4.  A  complaint  in  a  suit,  under  Section  516,  B.  &  C.  Comp.,  to 
determine  title  to  real  estate  must  allege  that  defendant  claims  an  adverse 
interest  in   the  property. — Fildew  v.   Milner,  16. 
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Pleading — Sufficibnct  op  Allbqation  of  Ownxrship  and  Pobsbsbion. 

5.  In  replevin,  an  allegation  in  the  complaint  that  at  all  times  men- 
tioned plaintiff  was  and  now  is  the  owner  and  entitled  to  the  Immediate 
possession  of  the  property,  sufficiently  alles^es  that  at  the  commencement 
of  the  action  plaintiff  was  the  owner  and  entitled  to  the  possession  of 
tiie  groods. — Johnson  v.  lankovetx,  24. 

Pleading — Quieting  Title — Complaint — Possession  of  Premises. 

6.  A  complaint  in  an  action  to  remove  a  cloud  on  title  which  merely 
alleges  that  plaintiff  is  the  owner,  and  entitled  to  the  undisturbed  and 
peaceful  possession  of  the  premises,  is  defective  for  failure  to  show 
either  that  plaintiff  is  in  possession  or  that  the  premises  are  not  in 
possession  of  another,  or  some  other  fact  conferring  equity  Jurisdiction. 
— Hodgkin  v.   Boawell,   88. 

Pleading — Quieting   Title — Statutory    Provisions — Practice. 

7.  Section  516,  B.  &  C.  Comp.,  providing  that  the  owner  of  real 
estate  may  bring  a  suit  in  equity  against  another  claimant  where  the 
property  is  not  in  the  actual  possession  of  another,  is  not  a  limitation 
upon  the  previous  jurisdiction  of  equity  to  quiet  title  or  to  remove  a 
cloud  therefrom,  but  enlarges  that  Jurisdiction  so  as  to  give  a  remedy 
in  certain  cases  where  without  it  none  existed,  and  a  suit  to  remove 
a  cloud  from  title  brought  under  the  old  equity  practice  is  not  governed 
by  the  strict  letter  of  the  statute. — Hodgkin  v.  Boatoell,  88. 

Pleading — Demurrer — ^Waiver  of  Objection  to  Ruling — Answer. 

8.  In  an  action  to  remove  a  cloud  on  title,  defendant,  by  answering 
to  the  merits  after  his  demurrer  for  want  of  facts  was  overruled,  did 
not  waive  his  objection  that  the  complaint  did  not  show  any  ground 
of  equity  Jurisdiction,  where  the  answer  merely  denied  the  averments  of 
the  complaint  without  setting  up  an  affirmative  defense  or  asking 
affirmative  relief. — Hodgkin  v.   Boawell,   88. 

Pleading — Amendment — Application  for  Leave— Time. 

9.  Where  plaintiff  in  his  brief  in  the  trial  court  asked  leave  to  amend 
in  case  the  court  held  the  comi51aint  defective,  and  accompanied  it  with 
a  motion  to  re- refer  the  case  to  take  further  testimony,  the  applications 
were  made  before  the  final  submission  of  the  case,  so  that  the  court 
had  power  to  grant  the  applications,  if  they  were  otherwise  meritorious. 
— Hodgkin  v.  Boawell,  88. 

Pleading — Quieting    Title — Complaint — Amendment. 

10.  A  complaint  to  remove  a  cloud  on  title  alleged  merely  that  plaintiff 
was  the  owner  and  entitled  to  peaceable  possession,  but  did  not  show 
who  was  In  possession  or  allege  any  distinct  ground  for  relief  in  equity. 
Held,  that  a  proffered  amendment  that  the  premises  were  not  In  the 
possession  of  tlie  defendant  should  have  been  allowed,  as  showing  a  case 
where  neither  party  was  in  possession,  so  that  plaintiff  would  have  no 
adequate    remedy    at    law. — Hodgkin   v.    Boawell,    88. 

Pleadings — Judgment — Foreign    Judgments. 

11.  Notwithstanding  Section  87.  B.  &  C.  Comp.,  providing  that  In 
pleading  a  Judgment  of  a  court  of  special  power  It  is  not  necessary  to 
allege  the  facts  conferring  jurisdiction,  a  party  who  is  alleging  a  Judg- 
ment of  a  subordinate  tribunal  of  a  sister  state  elects  to  set  forth 
the  facts  conferring  power  to  hear  and  determine  the  case,  must  state 
all    the   facts   necessary   to   give  Jurisdiction. — DeVall  v.   DeVall,    128. 

Pleading — Estoppel  When   Not  to   Be   Pleaded. 

12.  The  answer,  in  an  action  to  have  interference  with  plalntlfTs 
license  enjoined,  having  contained  only  admissions  and  denials,  it  was 
not  necessary  for  plaintiff  to  pU»ad  estoppel  ;  and,  had  the  answer  raised 
the  question  of  the  statute  of  frauds,  or  that  the  license  was  in  parol, 
estoppel  would  not  have  to  be  pleaded  by  reply,  but  could  be  raised  by 
demurrer,  the  complaint  having  set  up  the  facts  necessary  to  make  the 
license   irrevocable. — Shaw  v.   Proffitt,   192. 

Pleading — Water    Right — Establishment. 

13.  An  allegation  of  a  "right"  to  maintain  a  ditch  admits  of  an 
easement   as  well  as  a  bare  parol   license. — Shaw  v.   Proffitt,   192. 

Pleading — Sufficiency — Irrigation  Water  Rights — Priorities. 

14.  A  complaint  to  determine  the  priority  of  irrigation  water  rights 
is  insufficient  where   it   does  not  definitely   describe  plaintiff's  lands*  and 
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does  not  show  that  any  particular  land  needed  irris^ation,  does  not 
specify  the  amount  of  water  diverted  nor  the  amount  needed  to  the 
acre,  or  for  any  speciHc  land,  and  does  not  show  how  much  water 
plaintiffs'  grantors  acquired  a  right  to  use ;  an  allegation  that  plaintiffs 
were  entitled  to  all  the  water  in  a  creek  during  the  dry  season  being 
too    indefinite. — Porter   v.    Pettengill,    247. 

Plbading — Complaint — Dbscription    of    Property. 

16.  In  claim  and  delivery  for  certain  sheep,  the  complaint  described 
them  as  a  hundred  head  of  yearling  sheep,  consisting  of  ewes  and 
wethers,  of  which  the  ewes  had  a  crop  off  the  left  ear  and  the  wethers 
were  slick  ears,  meaning  full  natural  ears,  and  that  all  the  sheep  were 
known  as  fine  wool  sheep.  Held,  that  the  description  was  sufficient  to 
comply  with  the  rule  that  in  claim  and  delivery  the  complaint  must 
describe    the  property   with   reasonable   certainty. — Fox   and    Tift,    268. 

Plbaoino — Review — Complaint    Not   Tested   by    Demurrer. 

16.  On  appeal,  the  sufficiency  of  a  complaint  to  state  a  cause  of 
action  which  has  not  been  tested  by  demurrer  or  by  motion  before  trial 
will  be  more  liberally  construed  than  when  tested  by  demurrer  beror«> 
trial. — Ready  v.    United  Rys.  Co.,  325. 

FLBADINO — SUf|-:PLAINT SUFFICIENCY AlDBR      BY      JUDGMENT. 

17.  The  caBcAbint  alleged  that  plaintiff  was  induced  by  defendant  to 
examine  a  certain  tract  for  the  purpose  of  filing  thereon  as  a  timber 
claim,  defendant  representing  that  it  was  suitable  an3  desirable  for  such 
a  claim,  and  that  plaintiff  examined  a  tract  of  good  timber  which  was 
stated  by  defendant  to  be  on  the  land  described,  and,  relying  upon  such 
representations,  plaintiff  applied  at  the  land  office  to  file  on  such  land 
and  paid  defendant  for  his  services ;  that  he  thereafter  engaged  a 
surveyor  who  discovered  that  the  land  described  was  not  the  tract 
pointed  out  by  defendant,  but  one  almost  barren  of  timber,  whereby 
plaintiff  was  damaged  in  the  sum  paid  to  defendant.  Held,  that  the 
complaint,  alleged  a  cause  of  action  for  damages  resulting  from  defend- 
ant's misrepresentation,  as  to  the  identity  of.  a  tract,  and  was  sufficient 
after  Judgment,  as  alleging  an  action  for  false  representations. — Mor- 
rison  V.    Gardner,   438. 

Pleadino — Amendment    of    Complaint    on    Appeal. 

18.  An  amendment  in  the  circuit  court  on  appeal  of  a  complaint  filed 
before  the  ustice  in  an  action  for  damages  for  false  representations 
whereby  plaintiff  was  Induced  to  file  on  land  as  a  timber  claim  when  it 
was  substantially  without  timber  and  worthless  held  not  to  change  the 
cause   of   action   originally    stated. — Morrison   v.    Gardner,   438. 

Pleading — Amendment — "Substantial   Change." 

19.  A  "substantial  change"  in  a  pleading  within  Section  2247,  B.  &  C. 
Comp.,  permitting  the  circuit  court,  in  furtherance  of  justice  and  upon 
terms,  to  allow  the  pleadings  to  be  amended  so  as  not  to  substantially 
change  the  issue  tried  in  the  Justice's  court,  or  introduce  any  new  cause 
of  action,  is  such  a  change  as  necessitates  different  proof  to  prove  the 
amended  averments  than  that  necessary  to  prove  the  oi'iglnal ;  an  amend- 
ment which  merely  re-arranges  or  more  fully  sets  out  the  facts  originally 
alleged  being  proper. — Morrison  v.   Gardner,  438. 

Pleading — Counterclaim — Averments    of   Answer — Sufficiency. 

20.  Since  an  answer  alleging  a  counterclaim  must  contain  all  the 
averments  of  a  complaint  and  show  that  defendant  would  have  been 
entitled  to  recover  from  the  plaintiff  in  an  independent  action,  the 
answer  alleging  the  counterclaim  for  improvements  was  insufficient  for 
not  averring  that  any  of  the  improvements  were  made  on  the  101  acres 
sold. — Watson  v.   McLench,  446. 

Pleading — Defenses — Waiver   of    Objection. 

21.  While  the  answer  was  insufficient  as  a  legal  defense,  even  when 
construed  in  view  of  the  rule  permitting  a  more  liberal  construction  to  the 
answer  than  Is  accorded  to  a  complaint  where  no  demurrer  Is  filed,  yet, 
since  its  sufficiency  was  not  questioned  in  any  manner  until  testimony 
was  offered.  Justice  requires  that  defendant  be  permitted  to  rely  on 
the    defense   alleged    therein. — Watson    v.    McLench,    446. 

Sic.    S2 
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PLBADINOS EVIDENCB — ADMISSIONS. 

22.  A  cross-bill  is  admissible  to  show  any  admissions  of  fact  made 
therein  by  the  defendant  against  his  interests,  and  relevant  to  the  issues. 
— Darling   v.   Miles,   693. 

PLEA   IN  BAB. 

Practice  on  Special  Plea  In  Bar  of  Criminal  Prosecution  Stated — 
State  V.   Holloway,   162. 

POLICEKAK. 

Detectives  in  Employ  of  City  Not  an  Officer — See  Municipal  Corpora- 
tions,   3. 

POBTIiAND,   CHABTEB   OF. 

Kieman  v.  Portland,  454. 
Reiaing  v.   City   of  Portland,   295. 

PBESITICPTIOK. 

PRB8UMPTION8 COURTS OROBR    OP    ADJOURNMENT— ^AWjoiiliNMKNT     FOR 

How   LiOno — Presumption. 

1.  Where,  in  the  order  of  adjournment  of  a  circuit  court,  there  were 
no  words  indicatingr  R  purpose  Anally  to  suspend  the  business  of  the 
court  for  the  term,  and,  in  the  absence  of  the  qualifying:  phrase  **aine  die*' 
or  other  equivalent  expression,  it  should  be  presumed,  in  favor  of  a  court 
of  general  jurisdiction,  that  the  term  continued  until  the  time  appointed 
by  law  for  the  next   session. — Ex  parte   Harrell,   95. 

Presumptions — Laws  op   Other   States — ^EJvidencb. 

2.  In  the  absence  of  any  showing  to  the  contrary  the  court  will 
assume  that  the  common  law  rules  In  force  In  Oregon  are  in  force 
In    a    sister    state. — DeVall    v.    DeVall,    128. 

Presu  mptionb — Contracts — Perform  ance. 

3.  Where  one  agrees  with  another  to  pay  a  sum  of  money  or  to  do 
a  thing  and  no  time  is  fixed  for  performance,  the  law  presumes  that 
performance  shall  be  within  a  reasonable  time,  controlled  by  the  cir- 
cumstances  of   the   case. — Vrquhart  v.    Belloni,   314. 

Presumptions — Contracts — Performance. 

4.  A  promise  by  one  to  pay  the  debt  of  another,  without  fixing  any 
time  for  payment,  is  a  promise  to  pay  the  debt  when  it  becomes  due. — 
Urquhart  v.  Belloni,  314. 

Presumptions — Evidence — Corporate  Acts. 

6.  Where  a  corporation  sells  property  at  public  sale,  it  must  be 
assumed  that  the  reasonable  value  thereof  was  obtained  by  the  officers 
of  the  corporation. — Keady  v.    United  Rya.   Co.,   325. 

PBINCIPAL   AND  AQENT. 

Principal  and  Agent — Authority  of  Agent — Evidence — Dbcijiration 
OF  Agent. 

1.  The  authority  of  an  agent  cannot  be  shown  by  his  own  statements 
or  acts  unless  it  Is  shown  that  the  principal  knowingly  acquiesced  therein. 
— Harding  v.    Oregon-Idaho   Co.,   34. 

Principal   and   Agent — Evidence — Admissions. 

2.  Where  the  president  of  a  corporation  Is  not  a  party  to  an  act'on 
against  it.  his  acts  and  declarations,  made  while  acting  outside  of  his 
duties  and  authorities  as  an  officer  of  the  corporation,  are  not  competent 
evidence   against    it. — Harding   v.    Oregon-Idaho    Co.,   34. 

PBOCESS. 

Sitmmons — Service  by   Publication — Vacation   of  Decree — Grounds. 
1.  Section  103,  B.  &  C.  Comp.,  authorizes  the  vacation  of  a  Judgment 
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taken  against  a  party  through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Held,  that  where  summons  was  served  by  publication 
and  a  default  decree  entered,  but  it  appeared  from  the  affidavit  of  one 
of  the  two  defendants  that  neither  of  them  knew  that  suit  had  been 
Instituted,  or  decree  rendered,  and  that  one  of  them  had  been  a  resident 
of  a  certain  city  in  the  State,  and  was  an  officer  in  that  city  and 
generally  known  throughout  the  State,  so  that  if  reasonable  effort  had 
been  made  a  copy  of  the  complaint  and  summons  could  have  been 
mailed  to  him,  an  order  vacating  the  decree  and  permitting  the  filing 
of  an  answer  was  proper. — Fildew  v.  Milner,  16. 

Summons — Motion — Motion  to   Quash — Scopb. 

2.  In  a  motion  to  quash  service  of  summons,  the  defendant  cannot 
question   the   sufficiency   of   the   complaint. — Whittier  v.    Woods,    432. 

Summons — Sbrvicb — Deliykrt  at  Rbbidbncb — Rbturn — ^Suppicibnct — 
Statutb, 

3.  Section  65,  B.  &  C.  Comp.,  providing  that  -summons  and  complaint 
shall  be  delivered  to  the  defendant  personally  or,  if  he  be  not  found,  to 
some  person  of  the  family,  being  in  derogation  of  the  common  law,  is 
to  be  strictly  construed  and  only  resorted  to  when  the  defendant  cannot 
be  found,  ^nd  hence  a  constable's  return  of  process  issued  by  a  justice 
of  the  peace,  reciting:  "I  could  not  find  said  defendant  on  the  day  said 
summons  was  delivered  to  me" — was  insufficient,  as  it  does  not  appear 
that  defendant,^a8  without  the  county  or  could  not  be  found  by  proper 
diligence. — Whmier   v.    Woods,    432. 

PT7BLIC   liANDS. 

Public  Lands — Rights  of  Ssttlbrs  to  Divert  Water. 

1.  A  settler  upon  tne  public  domain,  by  diverting  water  from  a  natural 
stream  for  domestic  use,  for  irrigation  or  manufacturing  purposes,  may 
acquire  a  right  to  use  the  amount  so  diverted  so  far  as  it  Is  put  to  a 
beneficial  use  for  actual  needs. — Porter  v.   Pettenffill,  247. 

Public    Lands — Rights   of    Settlers    in   Water    Only    for    Actual 
Use  and  Needs. 

2.  A  settler  on  the  public  domain  acquires  no  right  in  waters  of  a 
stream  diverted  in  excess  of  his  actual  use  and  needs. — Porter  v.  Petten- 
gill,    247. 

Public   Lands — Lands   Open   to   Location — Withdrawals. 

3.  Under  Act  Congress  June  17.  1902.  c.  1093.  i  3,  32  Stat  388 
(U.  S.  Comp.  St.  Supp.  1909,  p.  597),  directing  the  Secretary  of  the 
Interior  (1)  to  withdraw  from  entry  the  lands  for  any  irrigation  works 
contemplated  by  the  act,  and  (2)  authorizing  him  to  withdraw  any  lands 
believed  to  be  susceptible  of  irrigation  from  such  works,  withdrawals 
under  the  first  clause  are  not  subject  to  location  for  mining  purposes, 
being  reserved  for  government  use,  while  lands  withdrawn  under  the 
second  clause  are  disposed  of  only  for  homesteads,  and  as  all  lands 
open  to  homestead  entry  are  subject  to  mining  location,  lands  withdrawn 
under  the  second  clause  are  so   subject. — Loney  v.   Scott,   378. 

Public    Lands — ^Mineral    Deposits — Location    or    Placer    Claims — 
Right  to  Possession. 

4.  The  plaintiffs  made  placer  locations  upon  public  lands  while  they 
were  withdrawn  from  entry  and  gave  the  notices  as  required  by  law. 
After  the  reopening  of  the  land  to  entry,  the  defendant's  grantor,  a 
railroad  company,  obtained  a  patent  to  the  land  as  lieu  land  under  its 
land  grant,  defendant  making  the  non-mineral  affidavit,  which  showed 
the  land  to  be  in  fact  mineral  in  character  and  that  it  was  claimed 
under  placer  filings,  and  after  conveyance  to  him  defendant  sued  the 
placer  claimants  for  possession.  Held,  that  the  possession  of  the  plain- 
tiffs as  placer  claimants  at  the  time  of  the  application  of  the  defendant 
for  a  patent  was  sufficient  to  defeat  defendant's  action  for  possession, 
and  that  plaintiffs  might  enjoin  defendant's  action. — Loney  v.  Scott,  378. 

Mineral  Deposits  on  Public  Lands,  see  Mines  and  Minerals. 
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QUIETINQ   TITLE. 

QUIBTINO   TlTLK COMPLAINT. 

1.  A  complaint  In  a  suit,  under  Section  516,  B.  &  C.  Comp.,  to  deter- 
mine title  to  real  estate  must  allege  that  defendant  claims  an  adverse 
interest  in  the  property. — FUdeto  v.  Milner,  16. 

Quieting    Title — Complaint — Possbbsion    of    Psbmibbs. 

2.  A  complaint  in  an  action  to  remove  a  cloud  on  title  which  merely 
alleges  that  plaintiff  is  the  owner,  and  entitled  to  the  undisturbed  and 
peaceful  possession  of  the  premises  is  defective  for  failure  to  show 
either  that  plaintiff  is  in  possession  or  that  the  premises  are  not  in 
possession  of  another,  or  some  other  fact  .conferring  equity  Jurisdiction. 
— Hodgkin  v.   Boatoell,  88. 

Qudeting   Title — Statutory    Provisions — Practice. 

3.  Section  616,  B.  &  C.  Comp.,  providing  that  the  owner  of  real 
estate  may  bring  a  suit  in  equity  against  another  claimant  where  the 
property  is  not  in  the  actual  possession  of  another,  is  not  a  limitation 
upon  the  previous  jurisdiction  of  equity  to  quiet  title  or  to  remove  a 
cloud  therefrom,  but  enlarges  that  jurisdiction  so  as  to  give  a  remedy 
in  certain  cases  where  without  it  none  existed,  and  a  suit  to  remove 
a  cloud  from  title  brought  under  the  old  equity  pract^.^^^^qt  governed 
by    tiie   strict   letter   of   the   statute. — Hodgkin   v.    BoaweU.,  8$. 

QuisTiNo    Title — Complaint — Amendment. 

4.  A  complaint  to  remove  a  cloud  on  title  alleged  merely  that  plaintiff 
was  the  owner  and  entitled  to  peaceable  possession,  but  did  not  show 
who  was  in  possession  or  allege  any  distinct  ground  for  relief  in  equity. 
Held,  that  a  proffered  amendment  that  the  premises  were  not  in  the 
possession  of  the  defendant  should  have  been  allowed,  as  showing  a  case 
where  neither  party  was  in  possession,  so  that  plaintiff  would  have  no 
adequate   remedy   at   law. — Hodgkin  v.   Boatoell,    88. 

&AILBOADS. 

Railroads — Fares — ^Unjust  Discrimination. 

1.  The  fare  charged  by  an  electric  railroad  company  from  the  city 
limits  of  a  city  having  more  than  BO.OOO  population  to  certain  suburban 
towns  was  15  cents,  without  transfer  privileges,  while  that  charged  upon 
another  division  to  certain  ou.er  towns,  whlcn  were  a  less  distance  from 
the  city  limits,  was  10  cents,  with  transfer  privileges.  Held,  that  there 
was  an  unjust  discrimination  in  charges  in  favor  of  the  towns  on  the 
latter  division,  w.ncn  the  Railroad  Commission  properly  corrected. — 
Portland   Ry.   L.   d   P.    Co.    v.    Railroctd   Commiaaion,   126. 

Railroads — Operation — Injuries  to  Persons  on  Tracks — Licenses — 
Duty  to  Warn. 

2.  A  railroad  company  owes  licensees  who  cross  its  tracks  no  duty 
to  warn  them  of  passing  trains ;  the  track  itself  being  a  sufficient  warning. 
— ahielda  V.   Southern   Pac.   Co.,  347. 

Railroads — Killing    Stock — Fences — Contracts — ^Waiver    op    Right 
TO  Fence. 

3.  That  a  right  of  way  deed  provides  for  an  open  crossing  does  not 
release  a  railroad  company  from  its  statutory  duty  to  fence  the  tracks, 
except  at  the  crossing,  so  as  to  relieve  it  of  liability  for  stock  killed: 
and  a  provision  in  such  a  deed,  requiring  the  railroad  to  construct  three 
wagon  crossings  over  its  tracks  and  two  cattle  crossings  under  or  over 
its  tracks,  contemplated  open  crossings,  so  as  not  to  waive  the  company's 
duty  to  inclose  the  track  by  a  lawful  fence. — Dibblee  v.  Aatcfria  d  Colum- 
bia River  R.   R.   Co.,   428. 

Railroads — Injury  to  Stock — Nature  of  Action — Variance. 

4.  Plaintiff  sued  defendant  railroad  company  for  the  killing  of  stock 
on  its  right  of  way.  and  the  evidence  showed  that  plaintiff's  deed  to  the 
railroad  company  reserved  a  right  to  crossings,  and  that  It  agreed  to 
put   in   cattle   guards   and   open    crossings,    but   did   not   do   bo,    but   that 


Index.  677 


plaintiff  had  no  arrangement  with  the  railroad  company  to  put  in  gates, 
and  that  it  decided  to  inclose  Its  right  of  way  by  a  continuous  fence 
and  gates  at  the  crossings.  Held,  that  there  was  no  variance,  on  the 
ground  that  the  action  was  in  tort,  while  the  evidence  tended  to  show 
liability  arising  on  breach  of  contract ;  plaintiff  not  seeking  to  recover 
because  defendant  did  not  construct  open  crossings,  but  on  the  ground 
that  the  fence  and  gates  were  not  kept  in  repair. — Dibhlee  v.  Astoria  <£ 
Columbia  River  R.  R.  Co.,  428. 

BEFOBUATIOK    OF    INSTBITMENTS. 

Rkformation   op  Instruments — Mistake — Obligation   op  Grantor  — 
GiPr. 

1.  Where  a  purchaser  of  land  Intended  to  take  a  deed  to  himself  and 
wife,  the  wife  to  be  a  mere  gratuitous  beneficiary  of  the  purchase,  by  hav- 
ing the  title  conveyed  so  as  to  create  an  estate  by  the  entirety,  but  the 
husband  failed  or  neglected  to  carry  out  such  purpose  and  took  title  in  his 
own  name,  there  was  no  obligation  on  the  grantors  to  correct  the  mistake, 
and  the  wife  was  not  invested  with  an  equitable  right  to  enforce  a  reform- 
ation of  the  deed  either  as  against  the  grantors  or  her  husband. — Langley 
v.  Kesler,  281. 

'RESFORik-^Jfytb^'^^^bT    Instruments — Mistake — Right    to    Rbliep — Gifts. 

2.  Wher«r  a- T^Tidee  intended  to  take  a  conveyance  to  himself  and  wife, 
but  failed  to  carry  out  such  purpose  and  took  title  in  his  own  name,  the 
wife  was  the  intended  object  of  a  mere  bounty,  and  equity  will  not 
reform  the  deed,  either  at  the  instance  of  the  grantee  or  the  wife. — 
Langley  v.  Kealer,  281. 

BEMOVINQ   CLOUn    FBOM   TITLE. 

Same   as  Quieting  Title. 

BEPLEVIK. 

Replevin — Pleading — Suppicibnct  op  Allegation  op  Ownership  and 
Possession. 

1.  In  replevin,  an  allegation  in  the  complaint  that  at  all  times  men- 
tioned plaintiff  was  and  now  is  the  owner  and  entitled  to  the  immediate 
possession  of  the  property,  sufficiently  alleges  that  at  the  commencement 
of  the  action  plaintiff  was  the  owner  and  entitled  to  the  possession  of  the 
goods. — Johnson  v.  lankovete,  24. 

Replevin — Complaint — Description  op  Property. 

2.  In  claim  and  delivery  for  certain  sheep,  the  complaint  described 
them  as  a  hundred  head  of  yearling  sheep,  consisting  of  ewes  and 
wethers,  of  which  the  ewes  had  a  crop  off  the  left  ear  and  the  wethers 
were  sUck  ears,  meaning  full  natural  ears,  and  that  all  the  sheep  were 
known  as  fine  wool  sheep.  Held,  that  the  description  was  sufficient  to 
comply  with  the  rule  that  in  claim  and  delivery  the  complaint  must 
describe  the  property  with  reasonable  certainty. — Fox  v.   Tift,  268. 

Replevin — Description  op  Property — Evidence. 

3.  Where,  in  claim  and  delivery  for  sheep,  the  complaint  described 
them  with  reasonable  certainty,  and  plaintiff's  testimony  as  to  the  Identity 
of  the  sheep  demanded,  corresponded  with  the  complaint,  additional  evi- 
dence that  the  sheep  had  been  marked  with  paint,  and  that  in  defendant's 
sacks  of  fleeces  taken  from  yearling  sheep,  fleeces  were  discovered  bear- 
ing similar  color  marks,  was  admissible  as  tending  further  to  identify 
the  property. — Fox  v.    Tift,   268. 

Replevin — Claim    and    Delivery — Sheep — Value — Separate    Assess- 
ment. 

4.  Where,  in  claim  and  delivery  for  forty-seven  yearling  ewes  and 
forty- three  wethers,  there  was  evidence  that  at  the  time  of  the  trial  they 
were  worth  $4.00  a  head,  the  court  did  not  err  In  falling  to  require  the 
Jury  In  rendering  a  verdict  for  plaintiff  to  separately  assess  the  value 
of  the  ewes  and  wethers  under  Section  153,  B.  &  C.  Comp.,  providing  that. 
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if  the  property   has   not   been   delivered   to   the   plaintiff,    the   Jury   shall 
assess  Its  value  if  the  verdict  be  in  plaintiff's  favor. — Fox  v.  Tift,  268. 

RUPLSYIN SBT-OfP     and     COUNTERCLAIM — ^ACTIONS     IN     WHICH     AVAIL- 
ABLE. 

5.  Elqui  table  set-off  is  no  defense  in  an  action  ot  replevin,  for  the 
distinctions  between  actions  at  law  and  suits  in  equity  have  not  been 
abolished. — Zimmerman  v.    The  Bunset  Lumber  Co.,   30». 

Replevin — Sbt-Off  and  Counterclaim — Nature — ^Actions  in  Which 
Remedy  is  Available. 

6.  Where  the  rigrht  to  possession  of  property  arises  on  contract,  as  in 
case  of  a  chattel  mortgage,  or  where  the  seller  has  retained  title  until 
the  purchase  price  has  been  paid,  anything  which  tends  to  show  that  no 
debt  exists  is  admissible  as  a  set-off  in  replevin ;  but  to  defeat  the  action 
the  set-off  must  equal  the  debt. — Zimmerman  v.  The  Sunset  Lumber 
Co.^  309. 

Replevin — Defenses — Set-Off. 

7.  In  replevin  for  two  ensrines,  defendant  set  up  a  contract  of  pur- 
chase and  claimed  certain  amounts  as  set-off  for  damages,  both  by 
reason  of  defects  in  the  engines  and  from  damages  incurred  because 
of  their  failure  to  work.  Held  that  although  a  set-off  SpUl<A  be  pleaded 
in  this  action,  yet,  as  the  amount  of  the  counterclaim. old, .not  equal  the 
amount  claimed  by  plaintiff,  it  would  not  go  to  the  entire  cause  of  action, 
so  that  it  could  not  defeat  it,  and  therefore  a  demurrer  to  this  plea  wai 
properly   sustained. — Zimmerman  v.   The  Sunset  Lumber  Co.,   309. 

BEVIEW. 

Same  as  Writ  of  Review. 

REVISED   STATT7TES   OF   THE   UNITED   STATES. 

Cited  in  this  volume,  see  Table  in  front  of  this  volume. 

SALES. 

Sales — Terms — Nonpayment  of  Price — Right  of  Vendor  to  Posses- 
sion. 

1.  The  law  presumes  a  sale  to  be  for  cash  when  nothing  is  said  to  the 
contrary,  and  upon  a  sale  for  cash,  payment  and  delivery  are  concurrent 
acts,  and  if  the  price  is  not  paid  at  the  time  of  the  delivery  of  the  goods, 
the  seller  may  immediately  reclaim  them. — Johnson  v.  lankovetz,  24. 

Sales — Bona  Fide  Purchaser. 

2.  Where  a  sale  is  for  cash,  but  the  purchaser  does  not  pay  for  the 
goods  and  sells  them  to  an  innocent  purchaser  for  value,  no  title  will  pass 
to  such  innocent  purchaser  unless  the  circumstances  show  that  the  seller 
waived   his   right   to   immediate   payment. — Johnson  v.    lankovets,   24. 

Sales — ^Waiver  of  Payment — Question  for  Jury. 

3.  Whether  a  seller  upon  delivery  of  goods  thereby  waives  immediate 
cash  payment,  and  thus  permits  title  to  pass,  is  a  question  of  fact  to  be 
determined  from  the  circumstances. — Johnson  v.   lankovete,   24. 

Sales — Cash  Payment — Waiver. 

4.  If  a  delivery  of  goods  sold  Is  voluntarily  made  without  immediate 
payment  being  insisted  on,  such  delivery  waives  the  condition  of  cash  pay- 
ment.— Johnson  v.  lankovetz,  24. 

Sales — Bona  Fide   Purchaser — Fraud. 

5.  Where  an  owner  transfers  the  title  and  possession  of  goods  through 
fraud  or  ignorance,  the  sale  is  voidable  only,  and  an  innocent  purchaser 
from  the  original  purchaser  may  acquire  a  good  title,  but  if  the  seller 
does  not  intend  to  part  with  the  title  until  the  price  is  paid,  the  delivery 
and  payment  being  concurrent  acts,  the  delivery  of  the  goods  to  the  pur- 
chaser without  his  making  payment  does  not  cause  the  titte  to  pass. 
— Johnson  v.  lankovetz,  24. 
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Sales — Payment  by  Check — Bona  Fide  Purchaser. 

6.  Plaintiff  sold  two  guns  to  a  person  who  was  a  stranger  to  him  and 
took  the  purchaser's  check  in  payment,  and  the  purchaser  immediately 
sold  the  guns  to  defendant.  The  check  was  dishonored.  Held,  that  there 
was  no  waiver  of  immediate  payment  for  the  guns,  and  that  the  delivery 
was  conditional,  and  defendant  acquired  no  title  to  them. — Johnson  v. 
lankovetz,  24. 

Sales — Contracts — Construction. 

7.  Plaintiff  sold  defendant  a  flock  of  sheep,  taking  a  note,  payable 
on  or  before  two  years,  secured  by  a  chattel  mortgage  on  the  flock  and 
Its  increase,  which,  though  in  terms  an  absolute  sale,  contained,  a  defeas- 
ance clause.  A  month  later,  defendant  agreed  in  writing  to  deliver 
to  plaintiff  all  the  lambs  from  the  flock  during  the  next  two  years  at  a 
certain  price,  the  amount  to  be  credited  on  the  note.  Held,  that,  the  con- 
tract was  to  deliver  all  the  increase  of  the  flock,  whether  it  was  more  or 
less  than  sufficient  to  discharge  the  note,  being  an  absolute  contract 
to  sell  and  deliver  the  increase  of  the  sheep. — Longfellow  v.  Huffman,  338. 

Sales — Executory  Contract. 

8.  The  contract  was  not  intended  as  additional  security  for  payment 
of  the  note,  "ditide 'It  was  executory,  and  could  not  add  anything  to  the 
security  alr^ii'dy  afforded  by  the  chattel  mortgage. — Longfellow  v.  Huff- 
man, 338. 

Sales — Breach  by  Seller — Damages — Eppect  op  Repubal  by  Buyer 
TO  Pbrporm. 

9.  Plaintiffs  contracted  to  buy  of  defendant  100,000  pounds  of  hops 
each  year  for  five  years,  at  a  certain  price,  to  be  paid  in  Installments, 
the  hops  to  be  grown  upon  a  certain  farm  and  delivered  not  later  than 
October  15th  each  year.  The  contract  was  complied  with  the  first  year, 
after  which  the  farm  was  sold  and  plaintiffs  in  the  spring  of  the  next 
year  notified  defendant  and  the  purchaser  that  they  would  retire  from 
the  contract,  and  thereafter  refused  to  recognize  its  existence.  Defendant 
brought  an  action  on  the  contract  and  secured  Judgment.  Defendant  on 
October  15th  of  the  second  year  had  the  hops  on  hand  ready  for 
delivery  if  demanded  but  no  demand  was  made,  and  no  offer  was  made 
to  deliver  them.  The  hops  at  that  time  were  worth  14  or  15  cents 
per  pound.  Part  of  the  hops  were  sold  the  following  spring  at  7  cents 
per  pound,  and  the  balance  a  year  later  were  worth  only  2  or  2%  cents 
per  pound.  Held,  that  notwithstanding  such  judgment,  the  effect  of 
which  was  to  continue  the  contract  in  full  force,  plaintiffs,  having  refused 
to  recognize  the  contract  as  binding,  were  not  entitled  to  recover  on 
the  basis  of  the  value  of  the  hops  on  October  15th. — Livealep  v.  Kreba 
Hop  Company,  352. 

Sales — Breach  op  Contract  by  Buyer — Rights  and  Duties  op  Seller 
— Resale  op  Goods. 

10.  A  seller  is  not  bound  to  resell  the  goods  for  the  protection  of  a 
buyer  who  refuses  to  recognize  the  binding  effect  of  the  contract,  and 
defends  a  suit  for  the  price,  since  it  is  for  the  seller  to  decide  whether 
it  will  sell  the  goods  and  retain  the  proceeds,  and  await  the  final  out- 
come of  the  litigation  or  hold  the  same  in  readiness  for  delivery  at 
the  termination  thereof,  and  only  in  case  of  fraud  or  of  an  abuse  of 
discretion  can  he  be  held  accountable  for  any  greater  sum  than  the 
goods  are  actually  worth  at  the  time  the  buyer  asserts  his  right  to 
enforce  the  contract. — Livealey  v.   Kreba   Hop   Company,   352. 

Sales — Breach  op  Contract  by  Buyer — Tender  by   Seller. 

11.  It  is  not  incumbent  on  a  seller,  in  order  to  avoid  responsibility 
to  the  buyer  for  retention  of  the  goods  on  the  buyer's  repudiation  of 
the  contract,  to  tender  a  delivery  thereof  on  the  date  specified  in  the 
contract. — Livealey  v.   Kreba   Hop   Company,   352. 

Sales — Breach  by  Seller — Measure  op  Damages. 

12.  Where  the  seller  wrongfully  retains  the  goods,  he  is  Mable  to 
the  buyer  fpr  the  highest  market  price  between  the  date  for  delivery 
and  the  time  of  the  actual  sale  thereof. — Livealey  v.  Kreba  Hop  Com- 
pany, 352. 
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Salbs — Breach  of  Contract — Rbmbdibs. 

13.  Where  a  seller  refused  to  acquiesce  In  the  buyer's  attempt  to 
cancel  the  contract  of  sale  before  any  payment  was  made  thereon, 
and  recovered  Judgment  for  advance  payments  overdue,  the  buyer, 
refusing  to  recognize  the  contract  as  binding,  could  not  compel  an 
accounting  after  a  resale  of  the  goods  by  the  seller  on  the  theory  thai 
he  could  recover  on  the  basis  of  the  value  of  the  goods  on  the  date 
fixed  for  delivery,  so  that  he  could  not  enjoin  enforcement  of  the  Judg- 
ment against  him. — Livesley   v.   Krehs  Hop  Company,   352. 

SCHOOLS   AND    SCHOOL    DISTRICTS. 

Schools  and  School  Districts — Change  of  Boundary  Between  Dis- 
tricts —  Power  of  District  Boundary  Board  —  Statutory  Pro- 
visions. 

Laws  1899,  p.  209,  was  a  general  law  creating  a  uniform  system 
of  public  education.  Section  19  (Section  3360,  B.  &  C.  Comp.)  created 
the  district  boundary  board,  and  subdivision  1  thereof  provided  for  the 
commissioners  of  such  board  and  their  duty  to  make  alterations  in  the 
district  boundaries  when  petitioned  to  do  so  "in  the  manner  hereinafter 
specified"  ;  but  that  act  made  no  provision  for  the  manner  In  which  the 
board  should  proceed,  so  that  it  was  without  power  to,  act.  .Laws  1001. 
p.  24,  besides  amending  certain  sections  of  the  aet*^x)r  j^99,  includ- 
ing section  19,  with  the  view  to  providing  the  manner  of  procedure 
omitted  from  that  act,  added,  among  others.  Section  26  (Section  3365, 
B.  &  C.  Comp.),  providing  the  manner  in  which  the  proceedings  may 
/  be   Instituted  and   conducted  by   the   board.      Laws   1907,   p.    193,   entitled 

an  act  providing  for  the  betterment  of  the  system  of  public  education 
in  the  state,  etc.,  repealed  Section  3360.  B.  &  C.  Comp.,  but  re-enacted 
it,  making  the  subdivisions  thereof  into  sections,  subdivision  5  being 
modified  and  subdivision  17  omitted,  and  Section  1  being  a  repetition  of 
subdivision  1  of  Section  3360.  Section  3365  was  not  repealed.  Held, 
that  the  act  of  1907  was  intended  as  a  part  of  the  general  statute  on  the 
subject  of  education  to  take  the  place  of  Section  3360,  which  was  repealed, 
the  manner  of  procedure  provided  in  Section  3365  applying  to  the  district 
boundary  board  of  the  act  of  1907  as  it  formerly  did  to  that  of  Section 
3360,  and  the  phrase  "in  the  manner  hereinafter  specified"  in  Section  8360 
refers  to  Section  3365,  so  that  the  board  was  not  deprived  of  a  necessary 
procedure  by  enactment  of  the  law  of  1907. — Bayleaa  v.  Douglas  County, 
301. 

SELF-DEFENSE. 

Self-Defbnsb — Evidence   Requiring   Instruction. 

1.  In  a  prosecution  for  homicide,  a  witness  testified  that  he  witnessed 
the  shooting,  and  his  testimony  did  not  show  any  attack  by  decedent,  and 
an  impeaching  witness  testified  that  he  reached  the  scene  of  the  homicide 
soon  after  the  shot  was  fired  and  asked  the  eyewitness  who  shot  decedent, 
and  the  eyewitness  said  he  "thought  it  was  a  hobo ;  that  decedent  kicked 
him — kicked  him  out — and  the  party  shot  decedent."  Another  witness 
testified  that  defendant  told  him  that  he  shot  decedent  because  decedent 
kicked  him  out.  Held,  that  the  first  being  hearsay,  admitted  for  impeach- 
ment, and  the  confession  not  being  evidence  to  prove  other  facts,  and  there 
being  no  other  evidence  of  self-defense,  it  was  proper  to  refuse  an  instruc- 
tion thereon. — State  v.  Mack,  565. 

Self- Defense — Trial — Issues. 

2.  Under  plea  of  not  guilty  defendant  might  show  a  killing  in  self- 
defense. — State   V.    Ma^k,    565. 

SESSION  LAWS   OF   OBEGON. 

Cited  and  Construed"  in  this  volume,  see  Table  In  front  of  this  volume. 

SET-OFF  AND  COTTNTEBCLAIM. 

Set-Off  and  Counterclaim — Contract. 

1^  Section  73,  B.  &  C.  Comp..  as  amended  by  laws  1'903,  p.  204,  requires 
an  answer  to  contain  a  general  or  specific  denial,  and  permits  it  to  set 
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forth  any  matter  constituting  a  counterclaim.  Plaintiff's  testatrix  agreed 
to  devise  a  tract  of  260  acres  to  defendant,  her  son ;  the  agreement  pro- 
viding that  he  should  occupy  the  lands  meantime  as  lessee,  and  that 
any  valuable  improvements  made  thereon  by  him  should  belong  to  him,  but 
101  acres  of  the  land  were  afterwards  sold  by  an  agreement  between 
defendant  and  testatrix  to  pay  notes  executed  by  them.  Held,  that  the 
value  of  any  improvements  placed  by  defendant  upon  the  101  acres  sold, 
which  resulted  in  a  higher  price  being  obtained,  was  a  proper  counterclaim 
resting  on  contract  in  an  action  by  plaintiff  as  administratrix  with  the 
will  annexed  to  recover  the  amount  tesiatrix  was  compelled  to  pay  as 
defendant's  surety   on   the   note. — Watson  v.   McLench,   446. 

Set-Ofp  and  Counterclaim — Averments  of  Answer — Sufpicibnct. 

2.  Since  an  answer  alleging  a  counterclaim  must  contain  all  the  aver- 
ments of  a  complaint  and  show  that  defendant  would  have  been  entitled  to 
recover  from  the  plaintiff  in  an  independent  action,  the  answer  alleging 
the  counterclaim  for  improvements  was  insufflcient  for  not  averring  that 
any  of  the  improvements  were  made  on  the  lOl  acres  sold. — Watson  v. 
McLench,  446. 

SPECIFIC   PEBFOBUAKCE. 


Specific  PERff^R^ANCE — Persons  Entitled  to  Enforce  Performance. 

Where  a  person  who  had  contracted  to  sell  land  and  give  a  title 
satisfactory  to  the  purchaser's  attorney  had  lost  an  unrecorded  deed  from 
her  grantor  to  her,  and  was  only  able  to  give  a  warranty  deed  which  she 
offered  to  do  but  which  was  refused  by  the  purchaser  because  of  the 
absence  of  the  unrecorded  deed,  the  purchaser  could  not  subsequently 
compel  her  to  do  the  very  thing  which  she  had  previously  offered  to  do 
and  which  he  had  refused  to  accept,  though  she  had  in  the  meantime 
acquired  another  deed  In  place  of  the  last  one. — *  riendly  v.  Elwert,  599. 

STATES. 

States — ^"Republican   Form   of  Government." 

The  term  "republican,"  as  used  in  the  federal  constitution  provision 
i Article  IV,  Section  4),  guaranteeing  to  every  state  a  republican  form  of 
government,  means  a  government  by  the  citizens  en  masse  acting  directly 
though  not  personally,  according  to  rules  established  by  the  majority. — 
Kieman  v.  Portland,  454. 

STATUTES. 

Statutes — Construction — Judgment — Vacation. 

1.  Section  103,  B.  &  C.  Comp.,  authorizing  the  vacation  of  a  Judgment 
taken  against  a  party  through  his  mistake,  excusable  neglect,  etc.,  is  a 
remedial  statute,  and,  as  such  should  be  liberally  construed. — Fildew  v. 
Milner,   16. 

Statutes — Construction — Meaning   of   Words. 

2.  The  rule  that,  where  general  words  in  a  statute  follow  an  enumera- 
tion of  particular  things,  such  words  include  only  such  things  as  are  of  the 
same  kind  as  those  specifically  enumerated,  is  but  a  rule  of  construction  to 
aid  in  ascertaining  the  meaning  of  the  leglafature,  and  it  does  not  warrant 
the  court  in  confining  the  meaning  of  the  statute  within  narrower  limits 
than   that  intended  by  the   legislature. — Kaiser  v.   Idleman,   224. 

Statutes  —  Construction  —  Re-enactment    of    Former    Statute    as 
Part  of  Earlier  Act. 

3.  A  re-enactment  of  a  former  statute  is  to  be  read  as  a  part  of  the 
earlier  act,  and  not  of  an  intermediate  one.  if  the  last  act  Is  in  conflict 
with  the  intermediate  one  and  does  not  impliedly  repeal  it. — Bayless  v. 
Douglas  County,  301. 

Statutes — Initiative   Measures — Title. 

4.  Where  an  initiative  measure  has  a  title  affixed,  the  title  may  be 
used  to  identify  the  measure,  though  the  law  does  not  require  a  title. — 
Kieman  v.   Portland,   454. 
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Statutes — Charter   Amendment — Partial   Invalidity. 

5.  A  city  charter  amendment  providing  for  the  erection  of  a  public 
bridge  was  not  totally  void  because  of  an  invalid  separable  provision 
attempting  to  Impose  the  care  and  maintenance  of  the  bridge  on  the 
county   authorities  without   their   consent. — Kiernan  v.   Portland,   454. 

Statutes — Initiative   and   Referendum   Provisions — Municipal  Cor- 
porations— Republican  Form  op  Government. 

6.  The  Constitution  of  Oregon,  Article  I,  as  amended  June  4,  1906, 
(Section  la),  provides  that  initiative  and  referendum  powers  reserved  in 
the  people  are  also  reserved  to  the  legal  voters  of  any  municipality  and 
district,  as  to  all  local,  special,  and  municipal  legislation.  Section  2  pro- 
vides that  the  legal  voters  of  every  city  and  town  are  granted  power  to 
enact  and  amend  their  municipal  charter,  subject  to  the  constitution  and 
criminal  laws  of  Oregon.  Held,  that  such  provisions  did  not  deprive  the 
State  of  a  republican  form  of  government,  in  violation  of  the  Constitution 
of  the  United  States,  Article  IV,  Section  4,  in  that  they  were  a  deprivation 
of  legislative  power  to  enact,  amend,  or  repeal  a  city  charter,  or  act  of 
incorporation,  since  the  sovereign  power  to  legislate  residing  in  the  people 
may  be  exercised  either  directly  by  the  initiative,  or  referendum,  or  indi- 
rectly by  the  legislature,  without  in  any  way  endangering  the  republican 
form  of  government. — Kiernan  v.   Portland,   454. 

Statutes — Retrospective   Operation.  -it  i  < . •<  > 

7.  Generally  a  statute  which  changes  a  remedy  only,  but  does  not 
destroy  all  remedy  for  the  enforcement  of  a  right,  is  retrospective  and 
applies  to  cases  pending  at  Its  enactment  unless  a  contrary  Intent  Is 
manifest. — Dorling  v.  Miles,  593. 

STATUTE  OF  FRAXTDS. 

Same  as  Frauds,  Statute  of. 

STATUTE   OF   UMITATIOKS. 
Same  as  Limitation  op  Actions. 

STATUTES  OF  OBEOOK. 
Cited  and  Construed  in  this  volume,  see  table  in  front  of  this  volume. 

SUBBOOATION. 

Subrogation — Payment  by  Surety — Bpfbct. 

Payment  of  promissory  notes  by  the  surety  thereon  had  the  effect  of 
an  assiernment  thereof  so  as  to  authorise  an  action  against  the  principal. 
— Watson  V.   McLench,  446. 

SUMMONS. 

Same  as  Process. 

SUPBEME  COUBT. 

Power  to  Issue  Injunction  in  Case  Pending  Before  it,  see  Courts,  9. 

TAXATION. 

Taxation — Remedies    for    EIironbous    Taxation — Injunction. 
A  bill  to  restrain  collection  of  a  tax  is  the  proper  remedy  where  the 
tax  was  unauthorized. — Kellaher  v.   City  of  Portland,  576. 

TIME. 

Time — Computation — Excluding  First  Day. 

1.  Section  549,  B.  &  C.  Comp.,  provides  that  the  time  within  which 
an   act  Is   to  be  done  shall  be  computed  by   excluding  the  first  day  and 
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including  the  last.  Section  549,  subd.  2,  requires  the  adverse  party 
withln  Ave  days  after  service  of  the  undertaking  on  appeal  to  except 
to  the  sufficiency  of  the  sureties.  A  notice  of  appeal  was  given  on 
January  23d.  On  the  same  day  an  undertaking  was  served  and  flled. 
Held  that,  in  the  absence  of  exceptions  to  the  sufficiency  of  the  sureties, 
the  appeal  became  perfected  orl  January  29th. — McCabe-Duprey  Tanning 
Co.  V.  Eubanks,  44. 

TiMB — Computation — Excluding  Sunday. 

2.  Under  Section  531,  B.  &  C.  Comp.,  providing  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by  excluding  the  first  day 
and  Including  the  last,  unless  the  last  falls  on  a  Sunday,  in  which  case 
the  last  day  shall  also  be  excluded,  and  Section  G53  requiring  the  filing 
of  the  transcript  on  appeal  within  30  days  after  the  appeal  is  perfected, 
an  appellant  whose  appeal  became  perfected  on  January  29th  had  until 
March  Ist  following  within  which  to  file  his  transcript ;  the  first  day 
and  the  last,  February  28th,  falling  on  Sunday,  being  excluded  in  com- 
puting the  time. — McCabe-Duprey   Tanning  Co.   v.   Eubanka,  44. 

TBIAIi. 

Trial — Province  of  Court  and  Jury — Evidence  op  Confession. 

1.  The  court  must  determine  as  a  preliminary  matter,  from  the  testi- 
mony as  to  the  manner  of  execution  of  an  alleged  written  admission 
whether  or  not  it  is  competent,  and,  if  it  is  found  competent,  the  con- 
fession is  then  detailed  or  read  to  the  jury  who  are  exclusive  Judges 
of  its  weight  and  value. — State  v.  Roselair,  8. 

Trial — Refusal  of  Nonsuit — Waiver  of  Error. 

2.  Where,  after  motion  for  nonsuit  has  been  overruled,  defendant  goes 
into  his  defense  and  the  defects  in  plaintiff's  case  are  supplied,  the  api)el- 
late  court  will  not  review  the  ruling  upon  the  motion. — Hard'ng  v. 
Oregon-Idaho  Company,  34. 

Trial — Taking  Question  from  Jury — Nonsuit — Sufficiency  of  Evi- 
dence. 

3.  Where  there  is  any  evidence,  however  slight,  fairly  susceptible  of  an 
inference  or  presumption  tending  to  establish  the  material  averments  of 
the  complaint,  a  nonsuit  will  be  denied. — Harding  v.  Oregon-Idaho  Com- 
pany, 34. 

Trial — Findings  of  Fact — Sufficiency. 

4.  Findings  of  fact  by  the  court  must  include  all  the  material  issues, 
though,  where  it  adopts  the  theory  of  one  of  the  parties  antagonistic  to 
the  theory  of  the  adverse  party,  a  statement  of  all  the  facts  involved 
is  not  always  essential. — Henderaon  v.   Reynolds,   186. 

Trial — Findings  of  Fact — Sufficiency. 

5.  Where,  in  an  action  for  services  in  effecting  a  sale,  the  answer 
admitted  the  performance  of  the  services  and  alleged  an  accounting  and 
settlement  and  payment  of  the  sum  agreed  to  be  due  plaintiff,  and  the 
reply  denied  the  allegation,  a  finding  that  defendant  was  Indebted  to 
plaintiff  in  the  sum  sued  on  was  only  a  conclusion  of  law  and  did  not 
dispose   of  the  issues. — Henderson  v.    Reynolds,   186. 

Trial — Instructions — Undisputed  Facts. 

6.  Where,  in  claim  and  delivery  for  certain  sheep,  defendant  kept  pos- 
session by  executing  a  redelivery  bond,  an  instruction  that  the  prop- 
erty was  in  the  hands  of  the  defendant,  but  that  plaintiff  must  establish 
by  a  preponderance  of  the  evidence  that  defendant  was  in  wrongful 
possession  and  was  withholding  the  sheep  from  plaintiff,  was  not  objec- 
tionable as  precluding  a  finding  that  defendant  did  not  have  the  sheep 
claimed  by  plaintiff. — Fox  v.  Tift,  268. 

Trial — Instructions — Credibility  of  Witnesses — Necessity. 

7.  In  a  prosecution  for  perjury,  the  refusal  to  charge  that  a  witness 
may  be  impeached  by  evidence  that  he  has  made  statements  inconsistent 
with  his  present  testimony,  and,  if  convinced  that  any  witness  had  made 
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statements,  either  orally  or  in  writing,  inconsistent  with  his  present  testi- 
mony, the  jury  could  consider  such  witness  impeached,  and  might  dis- 
regard his  testimony,  except  where  corroborated  was  erroneous,  where 
a  letter  received  in  evidence  showed  that  a  witness  had  offered  to  swear 
that  H.  had  nothing  to  do  with  the  burglary,  which  was  inconsistent 
with  his  testimony  at  the  trial  that  defendant,  H.,  and  himself  had 
committed  It. — State  v.   Chandler,  561. 

Trial — Issues — Sblp-Depknsb. 

8.  Under  plea  of  not  guilty,  defendant  might  show  a  killing  In  self- 
defense. — State   V.    Mack,    565. 

Trial — Findings   by    Court — Sufficiency — Conclusions    of   Law. 

9.  In  an  action  by  a  purchaser  of  land  to  recover  for  alleged  fraud- 
ulent representations  by  the  defendant  in  the  sale,  the  court,  sitting  with- 
out a  Jury,  found  that  the  sale  was  made  without  any  fraud  on  the  part 
of  the  vendor  and  without  any  fraudulent  representations,  and  upon  these 
findings  rendered  judgment  for  the  vendor.  Section  168,  B.  &  C.  Comp., 
provides  that  when  an  action  is  tried  by  the  court  without  a  jury  the 
decision  shall  state  the  facts  found,  and  judgment  shall  be  entered  thereon 
accordingly.  Held,  that  such  finding  was  not  a  finding  of  fact,  but  only 
stated  a  conclusion  of  law,  and  that  to  justify  this  conclusion  the  court 
should  have  found  whether  the  vendor  made  representatfoiM  a^<(o  the  land, 
knowing  them  to  be  false,  or  made  statements  recklessly  as  of  his  own 
knowledge,  but  without  any  knowledge  of  their  truth,  and.  If  so.  whether 
the  purchaser  relied  upon  such  representations  to  his  injury,  and  that  in 
the  absence  of  any  finding  adverse  to  the  purchaser,  a  Judgment  for  the 
vendor  was  not  supported  by  the  facts  found. — Dctrling  v.  Miles,  593. 

Trial — Findings  op  Fact — Issues. 

10.  Findings  of  fact  in  an  action  tried  by  the  court  without  a  jury  must 
be  made  on  all  material  issues  necessary  to  support  the  judgment. — 
Darling  v.  Miles,  593. 

Triai> — Conclusions  of  Law — Support  by  Findings  of  Fact — Neces- 
sity. 

11.  Under  Section  158.  B.  &  C.  Comp.,  providing  that  when  an  action  Is 
tried  by  the  court  without  a  jury,  the  decision  shall  state  the  facts  found, 
and  judgment  shall  be  entered  thereon  accordingly,  the  facts  found  must 
justify  the  court's  conclusions  of  law. — Darling  v.   Miles,  693. 

TBITSTEES. 

See  Trusts. 

TBTTSTa 

Trust — ^Wili^ — Devise  of  Realty  to  Executor. 

1.  A  devise  to  an  executor,  coupled  with  a  power  to  sell  real  property 
for  a  specified  purpose  without  an  order  of  court,  creates  a  trust. 
Tho>rson  v.  Hooper,  75. 

Trusts  —  Folt^wing  Trust  Property  —  Application   of  Rule  to 
Administrator. 

2.  An  administrator,  while  not  a  trustee  in  a  strict  sense,  in  the 
administration  of  an  intestate's  estate,  exercises  a  statutory  power 
pursuant  to  orders  of  the  probate  court,  and  occupies  a  fiduciary  relation 
as  a  qtiasi  trustee,  so  that.  If  he  misapplies  assets,  the  creditors  and 
heirs  are  not  bound  to  sue  on  his  undertaking,  but  may  pursue  the  fund 
if  they  can  trace  and  Identify  It. — Thorsen  v.  Hooper,  76. 

Trusts — Agreements — Duty  of  Trustee. 

3.  Where  a  mortgagee  of  an  unpatented  mining  claim,  who  contracted 
with  a  judgment  creditor  of  the  mortgagor  to  foreclose  the  mortgage  and 
acquire  the  claim,  and  hold  the  title  In  trust  to  protect  the  parties  under 
their  liens,  and  to  do  at  his  own  expense  the  necessary  assessment  work 
to  maintain  his  title,  purchased  the  claim  at  a  foreclosure  sale,  and 
executed  an  instrument  reciting  that,  as  trustee  for  himself  and  the 
judgment    creditor,    he    purchased    the    claim,    the    mortgagee    was    vested 
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with  the  legal  title  In  trust,  and  he  could  not  abandon  the  performance 
of  his  duty  as  trustee  without  rendering  himself  liable  to  the  Judgment 
creditor. — Anderson  v.   Robinaon,   172. 

Trusts — Sales  by  Trustee — ^Validity. 

4.  A  trustee  may  convey  his  interest  which  he  may  have  individually 
in   the   subject-matter  of  the   trust. — Anderson  v.   Robinson,   172. 

Trusts — Duty  op  Trustee — ^Abandonment  op  Trust. 

5.  A  trustee  may  not  abandon  the  trust  and  substitute  another  in  his 
place  as  trustee  without  the  consent  of  the  beneficiary,  but  he  must 
proceed  In  the  execution  of  the  trust,  and  cannot  terminate  it  by  his  act 
or  default. — Anderson  v.   Robinson,  172. 

Trusts — Trustees — Appointment   by   Court. 

6.  On  the  refusal  of  a  trustee  to  act,  equity  will  either  compel  him  to 
act,  or  will  appoint  another  trustee  in  his  place. — Anderson  v.  Robin- 
son, 172. 

Trusts — ^Agreement  Creating  Trust — Rights  op  Parties. 

7.  Where  a  mortgagee  of  an  unpatented  mining  claim,  who  contracted 
with  a  judgment  .qnedltor  of  the  mortgagor  to  foreclose  the  mortgage  and 
acquire  the  >litle  «4(i|he  claim  in  trust  to  preserve  the  rights  of  the  parties 
under  their  liens,  and  to  do  the  assessment  work  necessary  to  preserve 
his  title,  and  who  agreed  to  sell  the  claim  jointly  with  the  adjacent  claim 
of  the  judgment  creditor  at  any  time  within  three  years,  and,  in  case  no 
sale  was  made  within  that  time,  the  lien  of  the  Judgment  creditor  should 
not  be  affected  by  the  mortgage  sale,  but  he  should  receive  out  of  the 
claim  the  amount  due  him  subordinate  to  the  mortgage,  purchased  the 
claim  and  then  failed  to  do  the  assessment  work,  the  Judgment  creditor 
could  himself  do  the  assessment  work  if  not  prevented  by  the  mortgagee, 
or  one  claiming  under  him,  and  tack  the  expense  on  to  his  lien,  and,  if 
prevented,  he  could  apply  to  equity  for  a  substituted  trustee  for  that 
purpose,  but  his  right  to  enforce  his  lien  created  by  the  contract  was 
dependent  on  the  event  that  no  sale  of  the  claims  was  made  within  three 
years. — Anderson  v.  Robinson,  172. 

Trusts — Agreement  Creating  Trust — Rights  op  Parties. 

8.  Where  a  mortgagee  of  an  unpatented  mining  claim  who  contracted 
with  judgment  creditors  of  the  mortgagor  to  purchase  the  claim  at  a 
mortgage  foreclosure  and  hold  it  in  trust  for  the  parties  under  their  liens, 
and  to  do  the  assessment  work  necessary  to  preserve  the  title,  purchased 
the  claim  at  a  mortgage  foreclosure,  and  then  employed  one  of  the 
judgment  creditors  to  supervise  the  assessment  work  and  repairs,  at  a 
monthly  salary  to  be  paid  by  the  mortgagee,  the  claim  of  the  Judgment 
creditor  for  salary  and  for  damages  sustained  while  in  the  performance 
of  his  duties  was  personal  against  the  mortgagee,  and  recoverable  only 
in  an  action  at  law. — Anderson  v.  Rohinson,  172. 

Trusts — Constructive  Trust. 

9.  The  legal  owner  of  a  tract  of  land,  subject  to  the  equitable  title 
of  the  State  as  purchaser  at  a  foreclosure  of  a  mortgage  given  to  secure 
a  loan  made  by  the  State  Board  of  School  Land  Commissioners,  sold 
a  part  thereof  to  a  purchaser,  who  covenanted  to  pay  the  State  the 
amount  of  its  judgment,  and  thereby  preserve  the  legal  title  to  the  entire 
tract  and  render  effective  the  deed  to  him.  No  time  for  payment  was 
fixed.  The  purchaser  failed  to  pay  within  the  time  fixed  to  redeem,  but 
subsequently  thereto  he  paid  t..e  amount  to  the  State  and  obtained  a  deed 
to  the  entire  tract.  Held,  that  the  purchaser  made  himself  ex  malificio 
a  trustee  of  the  title  to  the  land  retained  by  the  owner. — Urqui,^rt  v. 
Belloni,  314. 

IJNDEBTAKING. 

Undertaking  on   Appeal — Motion  to  Dismiss. 

Where  a  bond  given  on  appeal  is  Insufllcient,  a  motion  to  dismiss 
the  appeal  will  be  denied  and  leave  granted  to  file  a  new  bond,  under 
Section  549,  sjubd.    4,   B.   &  C.  Comp. — Fildew  v.   Milner,  16. 
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UNDUE  INFLUENCE. 

Undue  Influence — Validity  op  Deeds. 

1.  Where  a  party  who  was  old,  sick  from  an  incurable  disease,  and 
broken  in  mind  and  body  from  the  excessive  use  of  stimulants,  so  that 
he  was  Incapable  of  realizing  the  nature  of  the  transaction,  was  induced 
to  execute  a  deed  which  purported  lo  convey  the  great  bulk  of  his  prop- 
erty to  defendant  H.,  to  the  exclusion  of  her  brother  and  sister,  whose 
claims  were  as  grreat  as  her  own,  and  the  party,  after  his  partial  recovery, 
treated  the  property  as  his  own  and  disposed  of  it  by  will,  the  deed 
will  be  set  aside  as  obtained  by  fraud  and  undue  influence. — Wolf  v. 
Harris,   276. 

Undue  Influence — Evidence — Fraud. 

2.  Where  the  evidence  discloses  that  the  grantor  at  the  time  of 
executing  the  deed  to  the  defendant,  was  old,  sick  from  an  incurable 
disease,  broken  In  mind  and  body  from  the  use  of  stimulants,  and  the 
difficulty  that  he  labored  under  to  understand  the  English  language,  the 
secrecy  with  which  the  transaction  was  conducted,  together  with  the 
undue  haste  in  recording  the  deed  after  the  death  and  prior  of  the  burial 
of  the  grantor,  held  sufficient  to  establish  that  the  daughter  took  a 
fraudulent  advantage  of  her  father's  age  and  weakness  of  mind  to 
secure  the  deed,  and  the  same  will  be  set  aside. — Wolf  v.  Harris,  276. 

UNITED    STATES    CONSTITUTION. 

Cited  in  This  Volume.     See  Table  in  Front  of  This  Volume. 

UNITED    STATES   STATUTES. 
Cited  in  This  Volume.     See  Table  In  Front  of  This  Volume. 

VENDOR   AND   PURCHASER. 

Vendor  and  Purchaser  —  Bona  Fide  Purchaser  —  Constructive 
Notice. 

1.  Under  Section  5359,  B.  ft  C.  Comp.,  providing  that  conveyances  of 
real  property  not  recorded  within  live  days  after  their  execution  are  void 
as  to  subsequent  good-faith  purchasers,  the  recording  of  a  mortgage  Is  con- 
structive notice  to  subsequent  purchasers :  but  a  mortgagee  who  has 
recorded  his  mortgage  may  assume  that  the  mortgagor  continues  to  own 
the  property,  and  he  may  deal  with  him  as  such  owner,  and,  though  he  has 
notice  of  a  transfer  by  the  mortgagor,  he  may  assume  that  the  purchaser 
has  informed  himself  of  the  condition  of  the  title,  and  has  taken  it  sub- 
ject to  the  mortgage. — Kaiser  v.  leUeman,  224. 

Vendor  and  Purchaser — Construction  of  Contract — Optionb — ^"Uni- 
lateral   Contract." 

2.  A  contract  for  purchase  of  land  acknowledged  receipt  of  $300.  and 
provided  that  the  vendor  should  furnish  an  abstract  of  title  and  warranty 
deed  conveying  a  marketable  title  satisfactory  to  the  purchaser's  attorney, 
the  purchaser  to  have  five  days  in  which  to  examine  the  title ;  and,  if  not 
satisfactory,  the  vendor  to  refund  the  payment.  Held^  that  the  contract 
was  unilateral,  the  purchaser  not  binding  himself  to  perform  unless  the 
title  should  prove  satisfactory  and  not  contracting  to  forfeit  anything  on 
failure  to  perform,  and  was  a  mere  option  to  purchase  which  could  be 
converted  into  a  valid  contract  of  sale,  binding  upon  both  parties  by  an 
unqualified  acceptance  by  the  optionee  within  the  time  prescribed  therein. 
— Frienaly  v.   Elioert,   599. 

Vendor    and    Purchaser — Contract — Acceptance. 

3.  Evidence  held  not  to  show  a  hona  fide  acceptance  of  the  option  by 
the    optionee. — F*riendly    v.    Eltoert,    599. 

Vendor  and  Purchaser— <:ontracts — Failure  of  Title — Remedy  of 
Purchaser. 

4.  Where  title  to  land  was  not  satisfactory  to  the  purchaser,  his  only 
remedy  was  a  return  of  the  purchase  money,  and  he  could  not  compel  the 
vendor  to  clear  up  the   title. — Friendly  v.    Elwert,   599. 
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Vendor   and    Purchaser — Optionb — ^Acgbptancb. 

5.  An  option  to  purchase  is  not  binding  until  the  option  has  been 
unqualifiedly    accepted. — Friendly   v.    Elwert,    599. 

Vendor  and  Purchaser — Options — Acceptance. 

6.  There  was  no  unqualified  acceptance  of  an  option  to  purchase  by 
the  grantee  stating  that  an  abstract  submitted  was  satisfactory,  but  that 
it  vested  title  in  a  third  person,  and  that  a  deed  from  the  grantor  with  a 
deed  from  such  person  to  the  grantor  would  be  satisfactory ;  nor  by  the 
grantee  telling  the  representative  oi  one  of  the  parties  that  he  was  ready 
and  willing  to  complete  the  transaction,  suggesting  a  meeting  for  that 
purpose,  and  that  "it  was  O.  K.  with"  the  deed  from  the  third  person. — 
Friendly  v.  Eltoert,  699. 

Vendor  and  Purchaser — Option — Nudum  Pactum. 

7.  An  option  to  purchase  without  consideration  Is  nudum  pactum  until 
accepted,  and,  in  effect  a  mere  offer. — Friendly  v.  Elwert,  599. 

Vendor  and  Purchaser — Option — Consideration. 

8.  An  option  to  purchase  is  not  sustained  as  to  consideration  by  an 
advance  payment  made  by  the  grantee,  to  be  returned  on  his  determination 
not    to   accept. — F^endly  v.   Elwert,   599. 

VENUE. 

<>\\  .•  w- 
Venue — Change — Judicial  Power. 

A  circuit  court  can  only  change  the  venue  of  a  cause  on  grounds 
specified  by  Section  45,  B.  &  C.  Comp. — Elliott  v.   Wallowa  County,  236. 

VEEBICT. 

Verdict — Appeal  and  Error — Review. 

A  verdict  of  the  trial  court  is  conclusive  on  appeal,  where  there  is 
any  evidence  reasonably  tending  to  support  it — 8lade  v.  Utah  Construc- 
tion  Co.,   525. 

WATEB&   ' 

Waters — Irrigation   Districts — Issuance  of  Bonds. 

1.  Section  4714,  B.  &  C.  Comp.,  as  amended  by  Qen.  Laws  1909, 
p.  364,  provides  that  "for  the  purpose  of  procuring  necessary  property 
and  rights  therefor  and  otherwise  carrying  out  the  provisions  of  this  act" 
the  board  of  directors  of  any  Irrigation  district  shall  formulate  a  plan 
and  estimate  the  cost  of  carrying  it  out,  and  determine  the  mode  of 
raising  the  necessary  funds  therefor,  and  after  submitting  the  plans  to 
the  State  Engineer,  and  receiving  his  report,  the  board  shall  call  a 
special  election  to  determine  whether  bonds  shall  be  authorized,  and, 
if  the  bonds  authorized  are  insufficient  and  said  board  deems  it  for  the 
best  interests  of  the  district  that  additional  bonds  be  issued,  it  may 
again  submit  the  question  to  the  electors,  and,  if  additional  bonds  be 
not  voted,  it  shall  be  the  duty  of  the  board  to  provide  for  the  completion 
of  the  plans  by  levy  of  assessments.  Section  4714,  B.  ft  C.  Comp.,  prior 
to  amendment,  provided  that  for  the  purpose  of  "carrying  out  the  pro- 
visions of  this  act"  the  board  of  directors  of  any  irrigation  district, 
whenever  the  construction  fund  has  been  exhausted,  may  call  a  special 
election  to  determine  whether  bonds  shall  be  issued.  Held  that,  where 
the  directors  of  an  irrigation  district  have  used  the  funds  received  from 
a  sale  of  bonds  issued  under  Section  4714  prior  to  amendment,  they 
are  authorized  by  the  amendment  thereto  to  provide  for  the  issuance  of 
additional    bonds. — Hall   v.    Hood   River   Irr.   Diat.,   69. 

Waters — Water  Rights — Appropriation — Effect  of  Notice. 

2.  The  filing  of  notice  of  appropriation  of  waters  merely  shows  an 
intent  to  appropriate,  and  alone  does  not  establish  an  appropriation  nor 
determine  the  time  or  amount  thereof ;  the  necessity  for  the  use,  actual 
diversion,  and  use  being  essentials  to  the  acquisition  of  title. — Ison  v. 
Sturgill,    109. 

Waters — Water    Rights — Appropriation. 

3.  An  appropriator  of  waters  acquires  no  exclusive  right  to  a  channel, 
which  carries  more  water  than  his  appropriation  and  is  used  by  others. 
— laon  V.   Sturffill,   109. 
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Waters — Water  Rights — Termination. 

4.  Revocation  of  a  license  to  use  a  ditch  does  not  terminate  the 
licensee's   water    rights. — l9on   v.    Sturgill,    103. 

Waters — ^Water    Rights — Appropriation. 

5.  One  may  make  an  appropriation  of  water  sufficient  for  the  Irriga- 
tion of  land,  the  cultivation  of  which  is  then  in  contemplation,  and  it 
is  not  necessary  that  it  all  be  applied  the  first  year,  but  it  must  be  put 
to  a  beneficial  use  within  a  reasonable  time,  and.  when  so  applied,  the 
appropriation  will  relate  to  the  date  of  the  diversion  or  the  commence- 
ment of  the  work  thereon. — Ison  v.   Sturgill,  109. 

Waters — Water    Rights — ^Appropriation. 

6.  A  diversion  of  water  to  irrigate  an  increased  area  of  land  cannot 
relate  to  an  appropriation  made  several  years  before,  where  there  was 
little  diligence  in  cultivating  the  land  under  such  appropriation. — laon 
v.    Sturgill,   109. 

Waters — Water    Rights — Adverse    User. 

7.  To  establish  a  right  to  waters  of  a  stream  by  adverse  user,  some- 
thing more  than  mere  continuous  use  must  be  shown,   it  being  essential 
that   such   use   Invade   the   other's   use,   and    thus   give    the   owner   of   the 
prior  right  a  cause  of  action  against  such  diversion. — laon  v.  Sturgill,  1  OS- 
Waters — Water  Rights — Adverse  User. 

8.  The  adverse,  exclusive,  continuous,  and  uninterrupted!  'use  of  water 
from  a  stream  for  ten  years  raises  a  presumption  of  title  against  an 
unasserted  right. — laon  v.  Sturgill,  109. 

Waters — Water  Rights — Adverse  User — Burden  op  Proop. 

9.  The  burden  is  on  claimant  of  waters  by  adverse  user  to  show  that 
the  use  was  hostile  and  asserted,  so  that  the  owner  might  know  of 
the  claim. — laon  v.  Sturgill,  109. 

Waters — Water   Rights — Adverse   User — Evidence — Suppicibnct. 

10.  Evidence  held  insufficient  to  show  exclusive,  continuous,  and  unin- 
terrupted use  of  waters  for  ten  years,  required  to  give  title  to  water 
rights  by  adverse  user. — laon  v.  Sturgill,  109. 

Water — Water    Rights — Priorities, 

11.  A  prior  appropriator  of  water  is  not  entitled  to  use  it  on  lands 
other  than  those  for  whose  benefit  the  appropriation  was  made.< — laon 
V.  Sturgill,  109. 

Waters — Water    Rights — "Inch." 

12.  An  "Inch"  in  measuring  water  rights  contemplates  miners*  measure 
under  six-inch  pressure. — laon  v.   Sturgill,   109. 

Waters — ^Water  Rights — Establishment — Pleading. 

13.  An  allegation  of  a  "right"  to  maintain  a  ditch  admits  of  an  ease- 
ment as  well  as  a  bare  parol  Ifcense. — Shaw  v.  Proffltt,  192. 

Waters — Right   of  Way  for   Irrigation   Ditch. 

14.  A  letter  acknowledging  a  request  for  a  right  of  way  for  an  irri- 
gation ditch  and  stating  "Go  ahead.  The  more  ditches  you  build,  the 
better  it  will  suit  me" — granted  a  right  of  way.  and  not  a  mere  revocable 
license. — Shaw  v.  Proffttt,  192. 

Waters — Easement — Ditches — Consent  of  Owners. 

16.  Land  owned  by  one's  wife  and  daughter  became  subject  to  his 
grant  of  a  right  of  way  for  an  irrigation  ditch,  though  they  did  not 
assent  thereto,  where  he  controlled  the  land  and  afterwards  acquired 
title  thereto. — Shaw  v.  Proffltt,  192. 

Waters — Contracts — Equitable    Rights. 

16.  The  construction  of  an  irrigation  ditch  for  one-fourth  of  a  mile 
under  a  parol  contract  is  sufficient  part  performance  to  give  the  licensee 
an  equitable  right  to  complete  and  maintain  the  ditch  according  to  the 
contract. — Shaw  v.  Proffltt,  192. 

Waters — Irrigation  Ditches — Rights  of  Land  Ownkis. 

17.  The  owners  of  land  through  which  an  irrigation  ditch  was  main- 
tained could  not  take  water  therefrom  nor  interfere  with  the  appropriator's 
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use  of  the  water,   even   If  the  ditch   was  maintained   under  a   revocable 
license. — 8haio  v.   ProfjUtt,   192. 

Watbrs — Injunction — Intbrfbrencb  With   Irrigation   Ditch. 

18.  Injunction  lies  to  prevent  unlawful  Interference  with  the  water 
rightB  of  the  owner  of  an  Irrigation  ditch  by  the  owners  of  the  land 
through   which    it   extenda — 8hato   v.   Proffltt,   192. 

Waters — ^License — Revocation. 

19.  The  license:  "I  have  just  •  •  found  your  letter  •  •  asking  for 
right  of  way  through  my  land  In  P.  Would  say  go  ahead.  The  more 
ditches  you  build,  the  better  it  will  suit  me" — is  express  authority  to 
construct  the  ditch,  contemplating  a  permanent  right  of  way,  so  as  to 
make  it  irrevocable  after  permanent  improvements  in  reliance  thereon. — 
Shaw   V.    ProfUtt,   192. 

Waters — Definitbness   op   License. 

20.  Though  a  license  to  construct  a  ditch  on  the  licensor's  land  is 
indefinite  as  to  location  and  extent,  it  becomes  definite  in  such  respects 
when  located  and  constructed. — Shaw  v.  Proffltt,  192. 

Waters — Revocation  op  License — Grantee  op  Licensor — Notice. 

21.  A  grantee  of  land,  knowing  of  a  ditch  through  it  and  of  another's 
claim  to  an  irrevocable  license  therefor,  has  notice  of  his  righta — Shaw 
V.   Proffltt,    192. 

Waters — Revocation    op    License — Estoppel — Subsequent    Acquired 
Title  op  Licbnbor. 

22.  Defendant,  acting  as  owner  of  land,  having  granted  plaintifF  a 
license  to  construct  a  ditch  through  it,  and  having  thereafter  acquired 
the  title,  while  recognizing  the  right  of  plaintiff,  who,  supposing  tne  land 
belonged  to  defendant,  had  at  great  expense  partly  constructed  the  ditch. 
Is  estopped  to  revoke  the  license,  the  same  as  though  he  had  been  the 
owner  when  he  granted  it. — Shaw  v.  Proffltt,  192. 

Waters — Public   Lands — Rights   op   Settlbrb. 

23.  A  settler  upon  the  public  domain,  by  diverting  water  from  a  natural 
stream  for  domestic  use,  for  irrigation  or  manufacturing  purposes,  may 
acquire  a  right  to  use  the  amount  so  diverted  so  far  as  it  is  put  to  a 
beneficial  use  for  actual  needa — Porter  v.  Pettengill,  247. 

Waters — ^Watbr   Rights — Priorities. 

24.  Water  rights  acquired  from  the  same  stream  have  priority  in  the 
order  of  the   time  of  diversion. — Porter  v.   Peitengill,   247. 

Waters — Public  Lands — Rights  op  Settlers. 

25.  A  settler  on  the  public  domain  acquires  no  right  In  waters  of  a 
stream  diverted  in  excess  of  his  actual  use  and  needa — Porter  v. 
Pettengill,  247. 

Waters — Water  Rights — ^Nature. 

26.  The  right  under  an  appropriation  of  waters  from  a  stream  is 
appurtenant  to  the  land  for  which  the  water  is  diverted. — Porter  v. 
Pettengilh   247. 

Waters — Irrigation  Water  Rights — Scope. 

27.  The  quantity  of  water  acquired  by  appropriation  for  irrigation 
purposes  must  be  determined  by  the  amount  of  land  irrigated  and  the 
quantity  of  water  needed   therefor. — Porter  v.  Pettenffilh   247. 

Waters — Irrtoation    Water   Rights — Increasing    Acreage — Date   op 
Appropriation. 

28.  Where  the  acreage  irrigated  under  an  appropriation  of  water  has 
not  increased  materially  for  several  years,  an  appropriation  for  additional 
acrea^re  dates  from  the  increased  diversion. — Porter  v.  Pettengill,   247. 

Waters  —  Irrigation  Water  Rights  —  PRioRrriBs  —  Pleading  —  Suf- 
picibncy. 

29.  A  complaint  to  determine  the  priority  of  irrigation  water  rights  is 
insufficient  where  it  does  not  definitely  describe  plaintiffs  lands,  and  does 
not  show  that  any  particular  land  needed  Irrigation,  does  not  specify  the 
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amount  of  water  diverted  nor  the  amount  needed  to  the  acre,  or  for  any 
specific  land,  and  does  not  show  how  much  water  plaintiff's  grantors 
acquired  a  right  to  use ;  an  allegation  that  plalntifFs  were  entitled  to  all 
the  water  in  a  creek  during  the  dry  season  being  too  indefinite. — Porter 
V.  Pettengill,  247. 

Waters — Use  op  Pubuc  Place — Franchise — Construction. 

30.  Where  a  municipality  granted  a  water  company  in  one  section  of 
its  franchise  unlimited  rights  to  lay  pipes,  etc.,  and  in  another  section 
limited  this  right  to  16  years,  the  limitation  will  be  upheld,  for  a 
municipality  has  not  a  right  to  grant  a  perpetual  utility  franchise  and 
will  not  be  presumed  to  have  intended  to  do  so,  and  another  construction 
would  render  the  latter  section  meaningless. — City  of  Joseph  v.  Joseph 
Water  Works  Co.,   586. 

WILIiS. 

Wills — Devise  of  Realty  to  Sxbcutor — ^Trust. 

1.  A  devise  to  an  executor,  coupled  with  a  power  to  sell  real  property 
for  a  specified  purpose  without  an  order  of  court,  creates  a  tmst — 
Thorsen   v.   Hooper,  76. 

Wills — Property  Devised — Subsequent  Devising. 

2.  Under  Section  5673,  B.  ft  C.  Comp.,  providing  that  any  conveyance 
of  realty  by  one  after  making  his  will  shall  not  affect  its  operation  upon 
such  estate  therein  subject  to  intestate's  disposal  at  his  death,  the 
conveyance  by  intestate  of  a  part  of  devised  property  impliedly  revoked 
such  devise  pro   tanto. — Watson  v.   McLench,   446. 

Wills — Charges  on  Land. 

3.  Where  intestate  devised  a  tract  to  her  son  and  made  a  bequest  to 
other  children  a  charge  thereon,  but  subsequently  sold  a  part  of  the  land 
devised,  the  money  bequeathed  remained  a  charge  upon  the  part  of  the 
land  unsold. — Watson  v.   McLench,  446. 

WITNESSES. 

Witnesses — False  Testimony — Statutory   Provisions — Instructions 
— "Falsus   in   Uno,   Falbus   in   Omnibus." 

1.  Under  Section  857,  subd.  3,  B.  &  C.  Comp.,  requiring  the  court  to 
instruct  that  a  witness  false  in  one  part  of  his  testimony  is  to  be  dis- 
trusted in  all  others,  an  instruction  that  a  witness  may  be  false  inten- 
tionally or  by  mistake,  and  that  a  mistaken  witness  is  a  false  witness, 
etc.,  was  erroneous,  since  there  must  be  a  state  of  facts  from  which  the 
Jury  may  be  authorized  to  believe  and  they  must  believe  the  evidence 
willfully  false  in  some  particular  before  they  may  discredit  the  whole  of 
the  witness'  testimony,  the  maxim  **falsus  in  uno,  falsus  in  omnibus'* 
applying  only  when  truth  is  intentionally  disregarded,  and  not  when  by 
defect  of  memory  it  is  innocently  departed  from. — Simpson  v.  If  titer,  61. 

Witnesses — Scope  op  Cross-Examination — Interest. 

2.  In  a  prosecution  for  the  murder,  defendant's  evidence  tended  to 
show  that  the  trouble  arose,  not  from  a  personal  difllculty,  but  because 
of  two  factions  of  a  Chinese  Tong  society,  and  a  feud  in  consequence 
thereof.  Defendant  and  another  were  arrested  in  their  room  with  the  door 
locked,  and  refused  to  admit  the  officers,  and,  when  they  forced  the  door, 
they  found 'a  tnird  party  with  them,  and  a  loaded  revolver  was  discovered 
on  the  floor.  On  cross-examination  of  the  third  party.  State's  counsel 
asked:  "Why  didn't  you  open  the  door  when  the  officers  knocked?" 
Held,  that  the  question  was  proper  cross-examination,  as  tending  to  show 
the   Interest  of  the  witness. — State  v.   Lem   Woon,   482. 

Witnesses — Scope  of  Cross-Examination — Credibility. 

3.  In  such  case,  cross-examination  of  the  witness  as  to  his  conduct 
from  the  time  he  ate  supper  until  his  arrest  was  proper  cross-examina- 
tion, under  Section  716,  B.  ft  C.  Comp.,  allowing  the  court  to  permit 
inquiry  into  a  collateral  fact,  when  directly  connected  with  the  question 
in  dispute ;  since  It  tended  to  show  his  interest,  and  may  have  had  a 
bearing  on  his  credibility. — State  v.  Lem   Woon,  482. 

Witnesses — Cross-Examination — Cross-Exam  in  ation   op  Defendant. 

4.  Under  Section  1400,  B.  &  C.  Comp.,  making  defendant  in  a  criminal 
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prosecution  a  competent  witness  in  his  own  behalf,  and  providing  that, 
when  a  defendant  offers  himself  as  a  witness,  he  may  be  cross-examined 
as  to  all  facts  to  which  he  has  testified,  tending  to  his  conviction  or 
acquittal,  a  defendant  in  a  prosecution  for  murder  testifying  in  his  own 
behalf  as  to  alibi  and  as  to  what  took  place  at  the  hospital  to  which  ho 
was  taken  for  identification  by  the  party  shot,  may  be  properly  cross- 
examined  as  to  whether  one  whom  he  had  named  as  eating  supper  with 
him  at  the  time  of  the  murder  had  gone  out  of  the  room  during  the  time 
referred  to.  and  as  to  defendant's  acquaintance  with,  and  his  identification 
of,  the  parties  who  were  at  the  hospital,  as  to  whose  statements  he  had 
testified  on  direct  examination,  and  also  where  he  had  testified  on  cross- 
examination  that  his  name  was  other  than  the  one  under  which  he  was 
prosecuted  as  to  his  statements  concerning  his  name  made  on  arraign- 
ment, etc. — State  v.  Lem  Woon,  482. 

WITNS8BB8 IMPBACHMXNT — PARTY    PRODUCING    WrTNEBS. 

5.  Section  850,  B.  A  C.  Comp.,  provides  that  the  party  producing  a 
witness  may  not  impeach  his  credit  by  evidence  of  bad  character,  but 
may  contradict  it  by  other  evidence,  and  show  that  he  has  made  at  other 
times  statements  inconsistent  with  his  present  testimony.  Held,  that  such 
provision  authorizes  a  party  producing  a  witness  who  testifies  adversely 
to  him  concerning  some  material  matter  to  impeach  such  testimony  in 
the  manner  described,  but  does  not  permit  the  party  an  inquiry  as  to 
matters,  regarding  which  the  witness  has  not  given  any  testimony,  or  only 
given  testimony  of  a  weak  and  unsatisfactory  character,  and  then  to 
prove  his  statements  at  another  time  In  reference  to  such  matters. — 
State  v.  Yee  Ouenn,  509. 

WITNB88B8 CONTRADICTION INCONSISTINT     STATBMBNTS. 

6.  In  a  prosecution  for  killing  a  Chinese  person,  decedent  In  his  dying 
statement  said  that  accused  belonged  to  a  certain  Tong,  but  did  not 
indicate  the  faction  thereof.  The  State  produced  a  witness  who  was 
claimed  to  have  been  one  of  the  conspirators,  and  he,  having  testified 
that  he  was  a  member  of  such  Tong,  was  asked  whether  prior  to  the  day 
he  was  arrested  there  was  a  split  or  division  In  the  Tong.  Witness  refused 
to  answer  except  that  he  did  not  know.  Beld,  that  the  court  erred  in 
permitting  the  State  to  produce  the  record  of  the  previous  trial  of  the 
witness,  and  show  by  that  that  the  witness  had  there  testified  on  oath 
that  there  were  two  factions  in  the  Tong  before  deceased's  death  and  that 
witness  and  deceased  belonged  to  different  factions. — State  v.  Yee 
Cfueng,  609. 

W1TNBB8B8 — Instructions — Nbcbsbitt. 

7.  In  a  prosecution  for  perjury,  the  refusal  to  charge  that  a  witness 
may  be  impeached  by  evidence  that  he  has  made  statements  incon- 
sistent with  his  present  testimony,  and,  if  convinced  that  any  witness 
had  made  statements,  either  orally  or  in  writing,  inconsistent  with  his 
present  testimony,  the  Jury  could  consider  such  witness  impeached,  and 
might  disregard  his  testimony,  except  where  corroborated,  was  erroneous, 
where  a  letter  received  in  evidence  showed  that  a  witness  had  offered 
to  swear  that  H.  had  nothing  to  do  with  the  burglary,  which  was 
inconsistent  with  his  testimony  at  the  trial  that  defendant,  H.,  and 
himself   had  committed   it. — State   v.    Chandler,   561. 

WITNB8BB8 CRBDIBILITT    op    WITNBBS INTBRBBT — iNSTRUCrrONS. 

'  8.  Where  there  is  evidence  that  a  witness  was  induced  to  become  a 
witness  and  testify  by  a  promise  of  immunity  from  further  punishment, 
or  hope  held  out  to  him  that  it  would  be  easier  for  him  in  case  he 
implicated  some  one  else  in  the  crime,  the  jury  may  consider  such  facts 
in  determining  the  weight  to  be  given  his  testimony  thus  obtained,  and 
defendant  was  entitled  to  have  this  presented  by  instructions. — State  v. 
Chandler,  561. 

W1TNB8SB8 — Continuance  for   Absent  Witnesses — Affidavit. 

9.  An  affidavit  for  continuance  to  secure  absent  witnesses  alleged  that 
defendant  had  lived  in  another  state  for  several  years  past  and  was 
not  well  known  within  this  State ;  therefore  could  produce  no  witnesses  as 
to  his  former  life ;  that  at  the  time  of  the  homicide  he  had  been  drinking 
heavily,  and  that  for  four  years  or  more  when  Intoxicated  he  lost  con- 
sciousness, and  that  this  was  well  known  to  persons  named,  and  was 
material,  etc. ;  that  his  wife  advised  him  that  she  and  his  mother-in-law 


I 

/ 


G02  Index. 


would  attend  the  next  term ;  that  friends  advised  him  they  would  pro- 
cure means  to  secure  attendance  of  other  witnesses;  that  his  wife  had 
informed  him  of  the  serious  illness  of  their  infant  child,  and  that  she 
would  not  be  able  to  attend  at  that  term.  Held,  that,  as  the  procuring 
of  the  witnesses  appeared  doubtful,  and  It  did  not  clearly  appear  that 
defendant  could  not  prove  his  usual  condition  of  mind  when  intoxicated 
by  witnesses  within  the  State,  the  court's  refusal  of  the  continuance  was 
not  an   abuse   of  discretion. — State   v.   Mack,   667. 

WOBDS  AND  PHRASE& 

Words  and  Phrases — "Discribtion." 

1.  "Discretion"  of  the  court  is  freedom  to  act  according  to  the  judg- 
ment of  the  court  or  according  to  the  rules  of  equity  and  the  nature 
of  circumstances ;  sound  discretion  guided  by  fixed  legal  principles,  to 
be  exercised  in  conformity  with  the  spirit  of  the  law,  and  in  accordance 
with  the  rules  established  in  reference  thereto.  Per  Mr.  Justice  iCiNO, 
dissenting. — Ex  parte  Jerman,   387. 

Words   and   Phrases — ^**Rioht." 

2.  The  word  "right"  denotes,  among  other  things,  '*property,"  "interest," 
"power,"  "prerogative.**  "immunity,"  and  '*privilege"  ;  and  In  law  is  most 
frequently  applied  to  property  in  its  restricted  sense.  As  an  enforceable 
legal  right  it  means  that  which  one  has  a  legal  right  to  do. — Shaw  v. 
Promt,   192. 

"Assault  and  Battery" — State  v.  Brickaon,  262. 

"Automobiles" — Kellaher   v.    City    of    Portland,    676. 

"Debt" — City  of  Joseph  v.   JoBeph    Water   Works   Co,,   6S6. 

"Discretion" — Ex  parte  Jerman^  387. 

"Faletu  in  Uno,  Faleua  in  Omnihua'^ — Simpson  v.  Miller,  61. 

"Filed"— State   v.   Holloway,   162. 

"Inch"— /»on   v.    Sturgill,    109. 

"Knowledge" — Fildew   v.   Milner,   16. 

"Mineral" — Loney   v.    Scott,    378. 

"Notice"— FiWcw   v.   Milner,   16. 

"Officer" — Reising  v.    City   of  Portland,   295. 

"Peace  Officer" — ReiMng  v.   City  of  Portland,  295. 

"Republican  Form  of  Government" — Kieman  v.   Ptyrtland,  464. 

"Right"— Sfcow    v.    Proffltt,   192. 

"Right   of  Way"— S;iai4?   v.   Proffltt,   192. 

"Sewage" — Ultnen  v.    Totem   of  Mt.   Angel,   647. 

"Substantial   Change" — JIf orrt«on  v.    Gardner,   438. 

"Unilateral  Contract" — Friendly  v.  Elwert,  599. 

WBIT  OF  BEVIEW. 

Writ  op  Review — Sufpicibnct  of  Petition — ^Motion  to  Quash. 

1.  A  motion  to  quash  the  writ  of  review  Is  the  proper  proceeding  to 
question  the  sufficiency  of  the  petition.  Under  Section  696,  B.  ft  C. 
Comp.,  providing  that  a  writ  of  review  shall  be  allowed  by  the  circuit 
court  or  Judge  thereof  or  the  county  court  or  Judge  of  the  county  wherein 
the  decision  sought  to  be  reviewed  was  made,  upon  petition  of  the  plaintiff, 
describing  the  same  with  convenient  certainty,  and  setting  forth  the 
errors  alleged  to  have  been  committed  therein,  the  merits  of  the  writ 
will  not  be  heard  on  a  motion  to  quash,  as  the  proceedings  can  only  be 
reviewed  upon  the  errors  alleged  in  the  petition  to  have  been  committed. 
— McCabe-Duprey   Tanning  Co.  v.   Bubanka,  44. 

Writ  op  Review — Jurisdiction. 

2.  The  rulings  of  the  Justice's  court,  upon  the  sufflciehcy  of  the  plead- 
ings, can  be  corrected  on  appeal,  but  the  writ  of  review  only  lies  to 
review  the  action  of  the  lower  court  when  it  has  exceeded  its  Jurisdiction 
or  has  exercised  Its  functions  erroneously,  and  Is  not  the  proper  method 
to  review  erroneous  rulings  as  to  the  sufficiency  of  pleadingrs. — McCabe- 
Duprey   Tanning  Co.  v.   Eubanks,  44. 
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